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CASES   ON  CONTRACTS. 


CHAPTER   Y.  — continued. 
SECTION  II. 

IMPLIED   CONDITIONS   AND   EFFECT   OF  THE   PLAINTIFF'S 
FAILURE  TO  PERFORM  HIS  PROMISE.i 

ANONYMOUS. 

In  the  King's  Bench,  Trinity  Term,  1500. 

{Reported  in  Year  Book,  16  Henry  7, /olio  10  6,  placitum  7.] 

^  NoTA  PER  Fineux,  C.  J.  If  one  covenant  with  me  to  serve 
lue  for  a  year,  and  I  covenant  with  him  to  give  him  201. ,  if  I  do  not 
say  for  said  cause,  he  shall  have  an  action  for  the  20/.  although  he 
never  serves  me ;  otherwise,  if  I  say  he  shall  have  201.  for  said  cause. 
So  if  I  covenant  with  a  man  that  I  will  marry  his  daughter,  and  he 
covenants  with  me  to  make  an  estate  to  me  and  his  daughter,  and  to  the 
heirs  of  om"  two  bodies  begotten ;  though  I  afterwards  marry  another 
woman,  or  his  daughter  marry  another  man ;  yet  I  shall  have  an  action 
of  covenant  against  him,  to  compel  him  to  make  this  estate  ;  but  if  the 
covenant  be  that  he  will  make  the  estate  to  us  two  for  said  cause,  then 
he  shall  not  make  the  estate  until  we  are  married.  And  such  was 
the  opinion  of  the  Court.  And  Rede,  J.,  said  it  was  so  without 
doubt. 


BROCAS'  CASE. 

In  the  Queen's  Bench,  Michaelhas  Term,  1588. 

[Reported  in  3  Leonard,  219.] 

Brocas,  lord  of  a  manor,  covenanted  with  his  copyholder  to  assure 
to  bim  and  his  heirs  the  freehold  and  inheritance  of  his  copyhoM. 
And  the  said  copyholder,  in  consideration  of  the  same  performed, 
covenanted  to  pay  such  a  sum.  It  was  the  opinion  of  the  whole  Court, 
tliat  the  said  copyholder  is  not  tied  to  pay  the  said  sum  before  th« 

1  The  treatment  of  this  subject  iu  the  Civil  Law  is  considered  in  13  Harv.  L.  Kev.  80. 
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assurance  made  and  the  covenant  performed.  But  if  the  words  had 
been,  in  consideration  of  the  said  covetiant  to  be  performed^  then  he  is 
bounden  to  pay  the  money  presently,  and  to  have  his  remedy  over  by 
covenant 


NICHOLS  V.  RAYNBRED. 

Hilary  Term,  1615, 

{Reported  in  Hohart,  88.] 

Nichols  brought  an  assumpsit  against  Raynbred,  declaring  that,  in 
consideration  that  Nichols  promised  to  deliver  the  defendant  to  his 
own  use  a  cow,  the  defendant  promised  to  deliver  hira  lift}'  shillings. 
Adjudged  for  the  plaintiff  in  both  courts,  that  the  plaintiff  need  not  to 
aver  the  delivery  of  the  cow,  because  it  is  promise  for  promise.^  Note, 
here  the  promises  must  be  at  one  instant,  for  else  they  will  be  both 
nuda  pacta. 


■^- 


PORDAGE  V.  COLE. 
In  the  Kjng's  Bench,  Michaelmas  Term,  1669. 

[Reported  in  1   Williams'  Saunders,  319.] 


Debt  upon  a  specialty  for  774^.  155.  The  plaintiff  declares  that  the 
defendant  b}^  his  certain  writing  of  agreement  made  at,  &c.,  by  the 
plaintiff  by  the  name,  &c.,  and  the  defendant  by  the  name,  &c.,  and 
brings  the  deed  into  court,  &c.,  it  was  agreed  between  the  plaintiff  and 
defendant  in  manner  and  form  following,  viz..  That  the  defendant 
should  give  to  the  plaintiff  the  sum  of  775/.  for  all  his  lands,  with  a 
house  called  Ashmole-house  thereunto  belonging,  with  the  brewing  ves- 
sels remaining  in  the  said  house,  and  with  the  malt-mill  and  wheelbar- 
row ;  and  that  in  pursuance  of  the  said  agreement,  the  defendant  had 
given  to  the  plaintiff  5«.  as  an  earnest,  and  it  was  b}'  the  said  writing 
further  agreed  between  the  plaintiff  and  defendant,  that  the  defend- 
ant should  pay  to  the  plaintiff  the  residue  of  the  said  sum  of  775/.,  a  week 
after  the  feast  of  St.  John  the  Baptist  then  next  following  (all  other 
movables,  with  the  corn  upon  the  ground,  except).      And  although 

1  Gower  v.  Cappor,  Croko  Kl.  543;  Bettisworth  v.  Campion,  Yelv.  134;  Spanish 
Amba«.Hador  v.  GifTord,  1  Rolle,  336 ;  Thorpe's  Case,  March,  75;  Ware  v.  Chappel, 
Styl.-,  186;  Gibbons  v.  Trcwde,  Ilardres,  102;  Beany  v.  Turner,  1  Lev.  293;  Cole  w. 
Shallett,  3  Lev.  41 ;  Blackwell  v.  Nash,  1  Strange,  535;  Martindale  v.  Fisher,  1  Wilg. 
88,  ace. 
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the  defendant  has  paid  five  shillings,  parcel,  &c.,  yet  the  said  defend- 
ant, although  often  requested,  has  not  paid  the  residue,  to  the  damage, 
&c..  The  defendant  praj's  03'er  of  the  specialty,  which  is  entered  in 
kcBc  verba,  to  wit.  :  "  11  Ma}',  1668.  It  is  agreed  between  Doctor  John 
Pordage  and  Bassett  Cole,  esquire,  that  the  said  Bassett  Cole  shall  give 
unto  the  said  doctor  775/.  for  all  his  lands,  with  Ashmole-house  there- 
unto belonging,  with  the  brewing  vessels  as  they  are  now  remaining  in 
the  said  house,  and  with  the  malt-mill  and  wheelbarrow.  In  witness 
whereof  we  do  put  our  hands  and  seals :  mutually  given  as  earnest  in 
performance  of  this  os.  ;  the  money  to  be  paid  before  Midsummer,  1668  ; 
all  other  laovables,  with  the  corn  upon  the  ground,  excepted."  And 
upon  03'er  thereof  the  defendant  demurs.  And  Witktns,  of  counsel 
with  the  defendant,  took  several  exceptions  to  the  declaration.  1. 
That  the  demand  by  the  declaration  is  of  774/.  15s.  ;  whereas  the  whole 
sum  is  775/.  ;  and  the  5s.  paid  for  earnest  shall  not  be  taken  as  part  of  the 
sum  of  775/.  Sed  non  allocatur  ;  for,  per  Curiam,  it  shall  be  intended 
as  part  of  the  sum.  2.  That  the  exception  of  the  residue  of  the  mov- 
ables is  not  well  recited,  for  the  word  (except)  in  the  declaration  is  not 
good  for  want  of  sense.  Sed  non  allocatur,  for  it  is  sensible  enough  in 
the  declaration  ;  and  if  it  were  not,  the  declaration  is  good  ;  for  an  in- 
sensible clause  does  not  make  the  rest  of  the  deed  vicious  which  is  sen- 
sible in  itself.  3.  The  great  exception  was,  that  the  plaintiff  in  his 
declaration  has  not  averred  that  he  had  conve3^ed  the  lands,  or  at  least 
tendered  a  conveyance  of  them ;  for  the  defendant  has  no  remedy  to 
obtain  the  lands,  and  therefore  the  plaintiff  ought  to  have  convej'^ed- 
them,  or  tendered  a  conveyance  of  them,  before  he  brought  his  action 
for  the  mone}'.  And  it  was  argued  by  Withins,  that  if  by  one  single 
deed  two  things  are  to  be  performed,  namely,  one  by  the  plaintiff  and 
the  other  by  the  defendant,  if  there  be  no  mutual  remedy,  the  plaintiff 
ought  to  aver  performance  of  his  part ;  Trin.  12  Jac.  I.  between  Holder 
V.  Tayloe,*  Ughtred's  case,*  and  Sir  Richard  Pool's  case  thc-re  cited, 
and"  Gray's  case,*  and  that  the  word  (pro)  made  a  condition  in  things 
executory.*  And  here  in  this  case  it  is  a  condition  precedent  which 
ought  to  be  performed  before  the  action  brought ;  wherefore  he  prayed 
judgment  for  the  defendant. 

But  it  was  adjudged  by  the  Court  that  the  action  was  well  brought 
without  an  averment  of  the  convej-ance  of  the  land ;  because  it  shaU 
be  intended  that  both  parties  have  sealed  the  specialty.  And  if  the 
plaintiff  has  not  conveyed  the  land  to  the  defendant,  he  has  also  an 
action  of  covenant  against  the  plaintiff  upon  the  agreement  contained 
in  the  deed,  which  amounts  to  a  covenant  on  the  part  of  the  plaintiff 
to  convey  the  land  ;  and  so  each  party  has  mutual  remedy  against  the 
other.  But  it  might  be  otherwise  if  the  specialty  had  been  the  words 
of  the  defendant  onl}',  and  not  the  words  of  both  parties  by  way  of 
agreement  as  it  is  here.     And  by  the  conclusion  of  the  deed  it  is  said 

1  1  RoU.  Abr.  518  (C),  pi.  2,  3.  ^  7  Rep.  10. 

•  6  Rep.  78,  79 ;  8.  c.  Cro.  Eliz.  406.  *  Co.  Lit.  204  a. 
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that  both  parties  had  sealed  it ;  and  therefore  judgment  was  given  for 
the  plaintiff,  which  was  afterwards  affirmed  in  the  Exchequer  Chamber, 
Trin.  22  of  King  Charles  the  Second.^ 


PEETERS  V.  OPIE. 
In  the  King's  Bench,  Trinity  Term,  1671. 

[Reported  in  2  Williams'  Saunders,  350.] 

Assumpsit.  The  plaintiff  declares  that  it  was  agreed  between  the 
plaintiff  and  defendant,  that  the  plaintiff  should  pull  down  and  prostrate 
the  walls  of  three  houses,  and  in  the  places  in  which  the  said  walls  were 
erected  should  build  for  the  said  defendant  a  malt-house,  and  a  linny  or 
dry-house,  and  cover  them  with  slate  or  tile,  and  that  the  said  defend- 
ant should  pay  to  the  said  plaintiff,  for  his  work  in  and  about  the  pull- 
ing down  and  prostrating  the  said  walls,  and  building  and  erecting  the 
said  malt-house  and  linny-house,  8^.  of  lawful  moiie}',  &c.  And  then 
the  plaintiff  laj's  mutual  promises,  namely,  that  in  consideration  that  the 
plaintiff  had  undertaken  to  perform  his  part  of  the  said  agreement,  the 

'  In  a  note  to  this  case,  Mr.  Serjeant  Williams  states  the  following  rules  for  dis- 
tinguishing between  dependent  and  independent  covenants:  1.  K  a  day  be  appointed 
for  payment  of  money  or  part  of  it,  or  for  doing  any  other  act,  and  the  day  is  to 
happen,  or  may  happen,  before  the  thing  which  is  the  consideration  of  the  money  or 
other  act  is  to  be  performed,  an  action  may  be  brought  for  the  money,  or  for  not 
doing  such  other  act  before  performance ;  for  it  appears  that  the  party  relied  upon 
his  remedy,  and  did  not  intend  to  make  the  performance  a  condition  precedent ;  and 
so  it  is  where  no  time  is  fixed  for  performance  of  that  which  is  the  consideration  of 
the  money  or  other  act.  2.  But  when  a  day  is  appointed  for  the  payment  of  money, 
&c.,  and  the  day  is  to  happen  after  the  thing  which  is  the  consideration  of  the  money, 
&c.,  is  to  be  performed,  no  action  can  be  maintained  for  the  money,  &c.,  before  per- 
formance. .3.  Where  a  covenant  goes  only  to  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  be  paid  for  in  damages,  it  is  an  independent  cove- 
nant, and  an  action  may  be  maintained  for  a  breach  of  the  covenant  on  the  part  of 
the  defendant  without  averring  performance  in  the  declaration.  4.  But  where  the 
mutual  covenants  go  to  the  whole  consideration  on  both  sides,  they  are  mutual  col 
ditions,  and  performance  must  be  averred.  5.  Where  two  acts  are  to  be  done  at  the 
eariie  tii7ie,  as,  where  A.  covenants  to  convey  an  estate  to  B.  on  such  a  day,  and  in 
consideration  thereof  B.  covenants  to  pay  A.  a  sum  of  money  on  the  same  day,  neither 
can  maintain  an  action  without  showing  performance  of,  or  an  ofifer  tc  perform  his 
part,  though  it  is  not  certain  which  of  them  is  obliged  to  do  the  first  act;  and  this 
particularly  applies  to  all  cases  of  sale. 

In  Mnttork  v.  Kinglake,  10  Ad.  &.  E.  50,  Patteson,  J.,  said  :  "Pordage  v.  Cole  is 
directly  in  point.  We  must  overrule  it  if  we  decide  in  favor  of  the  defendant,"  and 
.since  a  time  was  fixed  for  payment  and  none  for  conveyance,  the  court  allowed  the 
plaintiff  to  recover  the  price  without  conveying  or  offering  to  convey.  See  al.so  Sib- 
thorp  V.  Brunei.  .3  Ex.  826;  Dicker  v.  Jackson,  6  C.  B.  676;  Gibson  v.  Newman, 
2  Miss,  .341 .  Compare,  however,  Wilks  v.  Smith,  10  M.  &  W.  355 ;  Marsden  v.  Moore, 
4  II.  &  N.  500. 
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defendant  promised  to  perform  the  said  agreement  on  his  part  to  be  per- 
formed ;  and  the  plaintifT  also  lays  another  promise  in  his  declaration, 
and  then  he  makes  this  averment,  namely,  "And  the  said  plaintiff  in 
fact  says  that  he  always  from  the  time  of  making  the  said  agreement 
hitherto  was  read}'  and  offered  to  perform  the  said  agreement  in  ah 
things  on  his  part  to  be  performed,  yet  the  said  defendant"  has  not 
paid  the  8/.  nor  the  other  sums  of  money  contained  in  the  other  promise, 
to  the  plaintiff's  damage  of  20/.  The  defendant  pleads  non  assumpsit, 
and  the  issue  was  found  for  the  plaintiff  on  both  promises,  and  entire 
damages  assessed. 

And  now  in  this  Term  Saunders  moved  in  arrest  of  judgment  that  the 
plaintiff  has  not  well  entitled  himself  to  the  action  on  the  said  promise 
for  want  of  averring  that  he  has  performed  the  work  which  he  was  to 
do,  or  that  he  was  prevented  from  doing  it  by  the  defendant ;  for  he 
onl}'  says  that  he  was  ready  and  offered,  but  he  does  not  say  that  he 
performed,  or  that  he  was  hindered  or  prevented  by  the  plaintiff  from 
doing  it.  And  therefore  he  ought  not  to  have  the  8/.,  for  he  was  to 
have  it  for  his  labor,  &c.  ;  which  implies  that  he  first  ought  to  do  the 
work  before  he  can  demand  his  wages  for  his  labor.  For  though  it  be 
laid  by  way  of  agreement  and  mutual  promise,  yet  it  appears  by  the 
very  agreement  itself  that  the  plaintiff  was  to  do  the  work  and  to  have 
the  8/.  for  his  icork  ;  and  therefore  the  mutual  promise  is  only  to  perform 
the  agreement,  which  the  defendant  has  not  broken  on  his  part  by  the 
non-paj-ment  of  the  said  8/.,  if  the  plaintiff  has  not  performed  the  work, 
which  was  to  be  precedent  to  the  paj'ment  of  the  money.  And  although 
the  plaintiff  has  laid  it  b}'  way  of  mutual  agreement,  yet  in  fact  it  is  no 
moie  than  that  the  defendant  desired  the  plaintiff  to  do  the  work,  and 
he  would  pay  him  8/.  for  it,  which  is  a  common  contract  between  parties  ; 
and  the  meaning  of  it  is  that  the  work  should  be  done  first  before  pay- 
ment :  for  the  party  who  is  to  pay  the  money  does  not  intend  to  pay  it 
unless  the  work  be  performed ,  he  does  not  mean  to  pay  his  money,  and 
then  to  bring  an  action  for  not  performing  the  work  against  one  who 
perhaps  is  not  responsible,  or,  after  he  has  got  the  money,  will  run  away  ; 
but  if  the  plaintiff  has  offered  to  do  the  work  and  the  defendant  has  hin- 
dered him,  the  defendant  will  be  in  such  case  bound  to  pay  the  money, 
because  he  ought  not  to  take  advantage  of  his  own  wrong.  And 
therefore  the  judgment  was  stayed  until  it  should  be  moved  on  the 
other  side. 

And  afterwards  at  another  day,  PoUexfen  moved  for  judgment  for  the 
plaintiff,  because,  as  he  said,  there  was  here  a  promise  on  each  side,  and 
if  tlu!  plaintiff  has  not  performed  the  agreement  on  his  part,  the  defend- 
ant has  remedy  against  him  by  action  ;  and  here  the  agreement  is  not 
that  the  money  is  to  be  paid  after  the  work  is  done,  but  it  is  to  be  paid 
generally  whether  the  work  be  done  or  not ;  but  if  the  work  is  not  done 
the  defendant  has  his  remedy  on  the  promise  as  aforesaid  ;  and  therefore 
he  prayed  judgment  for  the  plaintiff. 
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And  TwTSDEN,  J.,  was  of  opinion  that  the"  plaintiff  should  have 
judgment  for  the  reason  given  by  Pollexfen ;  and  also  because  the 
words  '  for  his  labor '  are  no  more  than  what  the  law  would  have  im- 
phed.  And  he  said  that  if  the  agreement  had  been  that  the  plaintiff 
should  do  the  work  and  the  defendant  should  pay  the  plaintiff  8/. ,  with- 
out saying  for  his  work,  there  had  been  no  doubt  that  the  plaintiff 
might  maintain  an  action  for  the  money  although  he  had  not  done  the 
work  :  yet  the  law  implies  that  the  8/.  was  to  be  paid  for  his  work,  and 
therefore  the  addition  of  the  words  '  for  his  work '  will  not  alter  the  case 
at  all,  for  the}-  would  be  intended  if  they  had  been  omitted,  et  expressio 
eorum  quce  tacite  insunt  nihil  operatur ;  wherefore  he  concluded  that  the 
plaintiff  ought  to  have  his  judgment. 

Hale,  C.  J.,  contra;  and  that  the  declaration  was  insufficient,  and 
judgment  should  be  arrested  ;  for  he  said  that  the  words  '  for  his  labor ' 
make  a  condition  precedent,  so  that  the  plaintiff  ought  of  necessity  to 
have  the  work  done,  or  at  least  that  he  was  hindered  from  doing  it  by 
the  defendant,  before  he  can  demand  the  mone}'.  And  he  further  said 
that  if  the  said  agreement  had  been  put  into  writing  under  the  seals  of 
the  parties,  it  had  been  clear  that  the  plaintiff  could  not  maintain  an 
action  of  covenant  for  the  8^.  without  such  an  averment ;  and  no  more 
can  he  do  so  here ;  and  although  there  were  mutual  promises  in  the 
case,  yet  the  defendant's  promise  was  on  the  performance  of  the  agree- 
ment, which  in  itself  was  only  conditional  on  the  defendant's  part, 
namely,  that  if  the  plaintiff  performed  the  work,  then  the  defendant 
was  to  pay  him  8/.  for  his  labor,  but  otherwise  not ;  and  here  it  appears 
that  the  plaintiff  has  not  performed  the  work  ;  wherefore  the  defendant 
is  not  bound  to  pay  him  the  8^  notwithstanding  the  mutual  promise. 
But  he  said,  that  if  by  the  agreement  it  had  been  that  the  8/.  should  be 
paid  on  any  certain  day,  perhaps  the  law  would  be  otherwise ;  because 
then  it  might  be  construed  that  the  defendant  relied  on  tbe  plaintiff's 
mutual  promise  for  his  security  ;  but  here  no  certain  time  being  limi  d 
when  the  money  should  be  paid,  the  law  makes  a  construction  that  i1 
shall  be  paid  when  the  work  will  be  finished  and  not  before,  unless  the 
defendant  himself  was  the  cause  why  it  was  not  finished,  which  doet 
not  appear  here  in  this  record. 

Kainsfori),  J.,  agreed  with  Hale,  Morton,  J.,  being  absent  on  ac 
count  of  ill  health  ;  wherefore  the  judgment  was  not  absolutely  arrested, 
but  the  plaintiff  had  leave  to  move  it  again  ;  but  his  counsel  perceivint? 
the  opinion  of  Hale  and  Rainsford,  did  not  move  it  again,  and  con 
sequently  judgment  was  arrested.  Vide  Co.  Lit.  204  a,  that  the  wore 
fro  makes  a  condition  in  things  executory,  «fec. 

/vllerwards,  in  Trinit}'  Term,  in  the  twenty-fourth  year  of  the  no^ 
king,  it  was  moved  again  ;  and  Twysden  retaining  his  former  opinion, 
the  Court  gave  judgment  for  the  plaintiff,  because  then  Hale,  C.  J. 
and  the  other  judges  held,  that  "  he  was  ready  and  offered  to  perfor    .^ 
&c.,  was  a  sufficient  averment  after  verdict.  Quod  nota. 
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THORPE  V.   THORPE. 
In  THE  King's  Bench,  Easter  Term,  1701. 

[Reported  in  12  Modern,  466.] 

Error  from  the  Court  of  Common  Pleas  of  a  judgment  in  an  action 
on  the  case,  wherein  the  plaintiff  declared,  that  the  defendant  had 
and  held  of  him  by  way  of  mortgage  two  closes  of  copyhold  lands ; 
and  that  there  was  a  discourse  between  them  concerning  the  plaintiff's 
releasing  his  equity  of  redemption  therein  to  the  defendant,  and  con- 
cerning divers  sums  of  money  due  from  the  plaintiff  to  the  defendant 
upon  the  said  mortgage ;  upon  which  the  plaintiff  did  agree  with  the 
defendant  that  he  would  release  to  him  the  said  equity  of  redemption, 
in  consideration  of  which  the  defendant  did  agree  with  the  plaintiff  to 
pay  him  seven  pounds  above  all  that  was  due  ;  and  that,  in  considera- 
tion that  the  plaintiff  promised  the  defendant  to  perform  all  of  his  side, 
the  defendant  promised  the  plaintiff  to  perform  of  his  side ;  and  avers 
that  be  did  perform  all  on  his,  the  plaintiff's,  side,  but  that  the  defend- 
ant j)aid  one  pound  seven  shillings  of  the  said  seven  pounds,  and 
no  more,  &c. 

To  this  the  defendant  pleads  in  bar,  that  long  after  the  promise,  viz., 
29th  July,  1694,  the  plaintiff  did,  by  indenture  made  between  him  and 
tlie  defendant,  release  to  the  defendant  "  all  manner  of  actions,  suits, 
debts,  duties,  sum  and  sums  of  money,  and  all  demands  whatsoever, 
which  ever  he  had,  or  he,  his  heirs,  executors,  or  assigns  ever  should 
ha\'e,  for  or  by  reason  of  any  thing,  matter,  or  demand  whatsoever." 

Upon  oyer  of  this  deed  of  release,  it  recited  the  said  mortgage,  and 
released  "  all  provisos  therein,  and  all  his  estate,  right,  title,  and  inter- 
est in  the  said  close,  both  in  law  and  equity ; "  and  then  follows  the 
foregoing  clause. 

And  upon  this  the  plaintiff  demurred,  and  judgment  for  the  plaintiff 
in  the  Court  of  Common  Pleas. 

C(>w/)er,  for  the  plaintiff  in  error,  objected  to  the  declaration,  that  the 
consideration  set  forth  in  it  was  not  sufficient  to  support  a  promise  ;  for, 
though  equity  of  redemption  be  a  thing  prettj'  well  known,  and  for  the 
m(jst  part  valuable,  3'et  some  may  be  not  of  any  value,  and  this  may  be 
of  them ;  and  therefore  it  was  necessarj'  to  show  that  it  was  of  some 
value  ;  and  for  an  example  of  an  equitj'  of  redemption  without  value, 
he  put  this  case :  If  a  mortgage  be  till  so  much  money  be  raised  by  the 
mortgagee  out  of  the  profits  ;  here  the  mortgagor  has  an  equity  of 
redeeming  by  pa^nnent  of  the  money  and  charges,  and  yet  it  is  of  no 
value  to  the  other  to  have  it  released  ;  but  to  the  contrary,  the  redemp- 
tion there  would  be  rather  a  benefit  to  him. 

Secondly,  he  objected  that  it  did  not  appear  by  the  count  that  the 
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mortgage  was  forfeited,  and  then  the  plaintiff  had  no  equity  of  redemp- 
tion. Ergo,  no  consideration  for  the  promise  ;  ergo,  &c.  Vide  2  Saund. 
136 ;  Style,  248. 

Then  the  plea  in  bar  is  good,  for  the  release  is  full  in  words,  and  sub- 
sequent to  the  promise.  But,  say  they,  the  money  was  to  be  paid  in  con- 
sideration of  the  release ;  therefore  the  release,  which  created  the  duty, 
cannot  in  eodom  instanti  extinguish  it.  To  this  I  answer,  that  the  pay- 
ment of  the  money  does  not  arise  from  the  release,  but  from  the  promise  ; 
and  the  promise,  and  not  the  release,  being  the  consideration  of  the 
debt,  action  lies  upon  the  mutual  promises  before  the  release.  Ergo, 
the  release  comes  after  the  cause  of  action,  and  consequently  destroys 
it.  March,  75.  Where  promises  are  their  own  mutual  considerations, 
there  needs  no  performance  to  support  the  action.  Hob.  88.  In  con- 
sideration that  the  plaintiff  promised  to  deliver  the  defendant  a  cow,  the 
defendant  promised  the  plaintiff  fifty  shillings ;  in  an  action  for  the 
mone}'  there  needs  no  aveiment  of  delivery  of  the  cow,  or  vice  versd. 
Cro.  El.  543.  A  declaration,  that  in  consideration  A.  was  indebted  to 
B.  by  bills,  and  that  he  promised  to  deliver  him  up  the  bills,  he  prom- 
ised to  give  him  good  secui'ity  by  bond  for  the  money,  and  avers  the 
delivery  of  the  bills ;  the  defendant  traverses  the  delivery,  and  on  de- 
mmror  adjudged  against  him,  because  not  material ;  and  it  was  not  the 
consideration  of  the  assiimpsit,  but  the  promise  to  deliver  was  it.  Cro. 
El.  703,  simile. 

But  Cro.  El.  889,  the  promise  is,  super  sohuionem  of  such  a  sum,  to 
do,  &c. ;  therefore  the  thing  not  demandable  before  payment.  So  is 
Cro.  Car.  19.  So  that  if  here  the  cause  of  action  did  arise  upon  the 
promise  before  any  release  made,  the  release  subsequent  clearly  dis- 
charges it ;  secus  not,  if  there  were  no  more  in  the  case.  And  if  the 
release  be  what  gives  them  cause  of  action,  then  they  should  show  a  re- 
lease made,  or  a  tender  of  it ;  and  not  generally,  as  here,  that  they  have 
performed  all  of  their  side. 

But  it  is  objected  that,  although  an  action  had  accrued  to  the  plaintiff 
immediately  upon  the  promise,  yet  this  release  should  not  discharge  it; 
for  that  the  release  shall  be  taken  according  to  the  intent  of  the  parties, 
wliich  was  only  to  discharge  the  equity  of  redemption  ;  and  the  general 
words  of  it  shall  be  restrained  and  qualified  by  the  foregoing  special 
wonis.  But  I  answer,  that  after  releasing  the  equity  of  redemption  by 
express  words,  there  are  in  the  self-same  clause  general  words  of  "  nil 
actions  and  demands  ;  "  which  I  agree  are  qualified  by  the  special  words 
and  intent  of  the  parties.  And  then  comes  the  clause  in  question,  distinctly 
and  separately  from  the  first,  releasing  "all  actions  and  deman<ls  ; " 
and  this  clause  would  be  entirely  useless  if  thej'  be  applied  to  the  first, 
hccjiu.se  the  first  has  a  general  clause  in  itself  to  serve  it  as  a  wall  or 
muniment,  and  so  stands  in  no  need  of  any  more.  2  Roll.  Ah.  109. 
The  general  words,  that  are  restrained  by  the  special  words,  are  part  of 
th«-  same  clause  and  sentence,  and  not,  as  here,  distinct  and  separate. 
H  Mod.  277.    Suppose  A.  recited  in  a  deed,  that  whereas  B.  owes  him  teu 
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pounds,  and  releases  thereby  "  the  said  ten  pounds,  and  all  actions  and 
demands,"  and  further  proceeds  and  releases  him  "  all  debts,  duties, 
actions,  and  demands,"  would  this  last  clause  be  rather  entirely  rejected 
than  extended  to  any  thing  but  the  ten  pounds?  and  upon  this  diver- 
sit}'  Hetley,  9  and  15,  Aubry's  Case,  is  distinguishable  from  tlie 
present  case. 

Cheshire,  contra. 

Holt,  C.  J.  A  release  of  an  equity  of  redemption  is  a  good  consid- 
eration for  a  promise  ;  and  we  can  take  notice  of  an  equity  of  redemp- 
tion, and  that  it  is  a  valuable  thing.  But  suppose  it  were  not  a  thing 
valuable,  and  the  case  were  this.  A.  is  possessed  of  Black  Acre,  to 
which  B.  has  no  manner  of  right,  and  A.  desires  B.  release  him  all  his 
right  to  Black  Acre,  and  promises  him,  in  consideration  thereof,  to 
pay  so  much  money,  surely  this  is  a  good  consideration  and  a  good 
promise,  for  it  puts  B.  to  the  trouble  of  making  a  release.  Then  where 
the  doing  a  thing  will  be  a  good  consideration,  a  promise  to  do  that 
thing  will  be  so  too ;  and  though  the  want  of  an  averment  that  a  re- 
lease was  made  would  have  been  bad  if  demurred  to,  yet  it  is  now 
helped  by  going  over  and  pleading.  K  one  covenant  to  do  several 
things  in  a  certain  deed  agreed  on,  and  in  the  end  bind  himself  in  a 
penalty  for  so  doing,  and  debt  is  brought  for  the  penalty,  and  shows 
generally  that  he  has  done  nothing  of  what  is  agreed  on,  this  would 
be  bad  on  demurrer,  but  a  plea  over  cures  it.  So  if  one  covenant 
that,  if  J.  S.  do  such  and  such  things,  that  he  will  pay  him  so  much 
money,  J.  S.  brings  action,  and  says,  generally,  that  he  performed  all 
the  things,  this  would  be  bad  on  demurrer,  but  curable  by  pleading  over. 
Indeed,  this  being  a  general  distinct  clause  seems  to  diversify  this  case 
from  all  the  cases  before  put,  where  the  general  words,  restrained  by 
the  precedent  particular  ones,  are  in  the  same  clause  with  the  par- 
ticulars. 

At  another  day  this  Term,  after  great  consideration,  the  whole  Court 
came  to  one  resolution,  which  was  thus  delivered  :  — 

Holt,  C.  J.  We  all  agree  that  the  promise  was  not  discharged  by 
this  release.  It  was  urged  at  the  bar  by  ]Mr.  Cowper  that  if  the  plain- 
tiff might  have  founded  an  action  upon  the  mutual  promise  and  agree- 
ment before  any  performance  on  his  part,  that  certainly  this  release 
would  have  barred  him ;  and  the  consequence  is  very  true  and  neces- 
sary. If  that  were  the  case.  And  by  the  same  reason,  if  he  could  not 
bring  an  action  before  such  time  as  he  had  made  a  release,  there  is 
no  color  for  the  release  to  bar  him ;  for  till  he  makes  the  release  in  this 
case,  if  he  has  no  title  to  the  seven  pounds,  then  till  release  there  is  no 
right  of  action ;  and  then  they  do  not  lie  in  demand  till  release ;  and 
that  a  release  of  "all  demands "  will  not  release  a  thing  that  does  not 
lie  in  demand  at  that  time,  vide  2  Cro.  171  ;  5  Co.  70,  Hoe's  Case.  A 
release  to  bail  in  the  King's  Bench,  before  judgment  against  the  prin- 
cipal, is  not  good,  because  till  then  the  cause  of  action  is  uncertain,  and 
therefore  not  demandable. 
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So  the  whole  question  will  be  here,  Whether  the  plaintiff  covud  have 
an  action  before  the  release?  And  as  to  that  it  has  been  urged,  that  in 
this  case  there  were  mutual  promises,  and  the  one  promise  is  the  con- 
sideration of  the  other,  and  that  then  he  that  brings  the  action  needs 
not  aver  any  performance  of  his  side  ;  and  this  likewise  would  be  a  true 
and  necessary  consequence,  if  the  premises  were  true.  But  where  the 
one  promise  is  the  consideration  of  the  other,  and  where  the  perform- 
ance, and  not  the  promise,  is  it,  is  to  be  gathered  from  the  words  and 
nature  of  the  agreement,  and  depends  entirely  thereupon  ;  for  if  in  this 
case  there  were  a  positive  promise  that  one  should  release  his  equity 
of  redemption,  and  on  the  other  side  that  the  other  would  pay  seven 
pounds,  then  the  one  might  bring  his  action  without  any  averment  of 
performance  ;  but  this  agreement  is  not  so,  but  that  the  plaintiff  should 
release  his  equity  of  redemption,  in  consideration  whereof  the  defendant 
was  to  pay  him  seven  pounds  ;  so  that  the  release  is  the  consideration, 
and  therefore  being  executory  is  a  condition  precedent,  which  must  be 
averred.  And  whereas  there  seems  to  be  a  variance  in  the  books  upon 
this  learning,  it  will  be  fit  on  this  occasion  to  settle  it ;  and  I  agree  the 
case  in  Hob.  88  to  be  good  law,  for  there  is  a  positive  agreement  that 
one  shall  deliver  a  cow  to  the  other,  and  that  the  other  shall  give  him 
so  much  monej^  and  therefore  the  action  lies  for  either  side  without 
performance  of  his  promise  ;  but  if  by  the  agreement  A.  were  to  deliver 
B.  a  cow,  and  for  it  B.  were  to  deliver  him  a  horse,  there  the  de- 
livery of  the  cow  would  be  a  condition  precedent,  and  therefore  ought 
to  be  performed  before  A.  can  bring  his  action  ;  and  upon  this  diversity 
the  books  are  reconcilable.  15  Hen.  7,  10,  pi.  17.  If  A.  covenant 
with  B.  to  serve  him  for  a  year,  and  B.  covenant  with  A.  to  pay  him 
ten  pounds,  there  A.  shall  maintain  an  action  for  the  ten  pounds  before 
any  service ;  but  if  B.  had  covenanted  to  pay  ten  pounds  for  the  said 
service,  there  A.  could  not  maintain  an  action  for  the  money  before  the 
service  performed.  And  there  is  great  reason  for  this  diversity ;  for 
when  one  promises,  agrees,  or  covenants,  to  do  one  thing  for  another, 
there  is  no  reason  he  should  be  obliged  to  do  it  till  that  thing  for  which 
he  promised  to  do  it  be  done  ;  and  the  word  "  for"  is  a  condition  pre- 
cedent in  such  cases.  But  upon  this  head  some  diversities  are  to  be 
observed. 

First.  If  there  be  a  day  set  for  the  payment  of  money,  or  doing  the 
thing  which  one  promises,  agrees,  or  covenants  to  do,  for  another  thing, 
and  that  day  happens  to  incur  before  the  time  the  thing  for  which  the 
promise,  agreement,  or  covenant,  is  made,  is  to  be  performed  by  the 
tenor  of  the  agreement;  there,  though  the  words  be  "that  the  party 
shall  pay  the  money,"  or  "do  the  thing  for  such  a  thing,"  or  "in  con- 
sideration of  such  a  thing,"  after  the  day  is  past  the  other  shall  have  an 
action  for  the  money  or  other  thing,  although  the  thing  for  which  the 
promise,  agreement,  or  covenant  was  made,  be  not  performed  ;  for  it 
would  be  repugnant  there  to  make  it  a  condition  precedent,  and  there- 
fore they  are  in  that  case  left  to  mutual  remedies,  on  which,  by  the 
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express  words  of  the  agreement,  they  have  depended.  Vide  48  Edw. 
3,  2,  3,  cited  in  Ughtred's  Case,^  where  the  diversity  is  taken  when 
there  are  mutual  remedies  and  not ;  it  is  thus  put  in  that  book :  Sir 
Richard  Pool  covenants  with  Sir  Ralph  Tolcelser,  to  serve  him  with 
three  esquires  in  the  wars  of  France.  Sir  Ralph  Tolcelser  covenants, 
in  consideration  of  those  services,  to  pay  him  so  much  money ;  and 
there,  it  is  said,  action  will  lie  for  the  money  without  any  services  per- 
formed. But  if  you  look  into  the  book  at  large,  you  will  find  it  was 
upon  the  diversity  which  I  have  taken ;  for  the  case  in  48  Edw.  3,  2,  3, 
is,  Richard  Pool  covenants  with  Ralph  Tolcelser  to  serve  him  with 
three  esquires  in  the  wars  of  France,  and  Ralph  Tolcelser  covenanted 
with  him  to  pay  him  so  much  money  for  the  service  ;  and  it  was  further 
agreed  that  twenty  marks  of  the  money  should  be  paid  in  England,  at 
a  day  certain,  before  they  went  for  France,  and  the  rest  by  quarterly 
pajTnents,  which  might  likewise  incur  before  the  service ;  and  upon 
action  brought  by  Sir  Richard  Pool  it  was  objected,  that  thfi  service 
was  not  performed  ;  but  there  was  no  room  for  that  objection  upon  the 
diversity  which  I  have  taken,  the  money  by  the  agi*eement  being  made 
payable  at  a  day  certain  before  the  service  was  to  have  been  performed. 
1  Vent.  147.  Covenant,  that  in  case  A.  would  let  B.  enjoy  land  for  a 
certain  term  of  years,  for  the  enjoyment  he  would  pay  him  so  much 
money  before  the  expiration  of  the  years.  3  Leo.  156.  Covenant  to  pay 
so  much  money,  the  other  making  him  a  good  estate  in  such  lands ; 
held  the  making  the  estate  to  be  a  condition  precedent,  and  therefore 
to  be  averred.  1  Saund.  319  is  upon  the  same  diversity:  An  agree- 
ment was  to  let  a  house  to  the  plaintiff,  with  certain  brewing  vessels : 
the  plaintiff  covenants  to  pay  so  much  money  for  it  before  Midsummer- 
day  ;  and  here,  because  a  day  certain  was  appointed  for  the  payment, 
though  no  assurance  was  made  of  the  house,  &c.,  yet  an  action  lay  for 
the  money.  If  A.  covenant  to  make  an  assurance  of  lands  to  B.,  who 
covenants  to  pay  him  ten  pounds  in  consideration  thereof,  there  he  is  not 
bound  to  pay  the  money  before  the  assurance  made  ;  but  if  he  had  cov- 
enanted to  pay  the  money  in  consideration  of  the  covenant  to  make  the 
assurance,  he  would  be  liable  to  an  action  immediately. 

Secondly.  If  there  be  a  day  for  the  payment  of  the  money,  or  doing 
of  other  act  for  another,  and  that  day  is  to  be  after  the  performance  of 
the  thing  for  which  the  prondse,  &c.,  was  made,  there,  if  the  agreement 
be  to  pay  the  money,  or  do  other  thing,  "  for,"  or  "  in  consideration," 
or  such  other  words  that  would  make  a  condition  precedent,  there  such 
things,  for  the  doing  or  performing  of  which  the  other  agrees  to  pay 
the  money,  or  do  other  thing,  must  be  averred  to  maintain  an  action  ; 
and  for  this  Sir  W.  Jones,  218.  The  executor  of  A.  brought  an  action 
on  the  case  against  B.,  declaring,  that  in  consideration  A.  in  his  life- 
time did  promise  to  assure  certain  lands  to  B.  before  Michaelmas  next, 
B.  promised  to  pay  him  so  much  money  for  the  land ;  »o  the  assurance 
was  to  be  made  before  Michaelmas,  and  the  money  was  to  be  paid  for 
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the  land,  and  consequimtlv  after  Michaelmas,  for  A.  had  time  till 
Michaelmas  to  make  the  assurance  ;  and  because  the  assurance  was  to 
Vave  been  made  first,  and  the  money  by  agreement  to  be  paid  for  the 
land,  though  there  were  mutual  promises,  j^et  it  was  adjudged  the 
action  would  not  he  for  the  money  without  making  the  assurance  first. 
This  case,  as  it  is  there  reported,  is  intricate,  and  requires  consideration 
to  make  this  construction  upon  it ;  but  upon  examination  it  is  a  full 
authority  in  point.  Dy.  76,  pi.  30.  A.  agrees  to  deUver  B.  a  hawk  at 
I^Iidsummer,  for  which  he  agrees  to  pay  him  a  horse  at  Michaelmas ; 
there,  if  a  hawk  be  not  delivered  at  Midsummer,  there  shall  be  no  horse 
delivered  at  Michaelmas,  nor  any  remedy  for  it.  Ughtred's  case  has 
afforded  a  ground  for  a  variety  of  opinions  upon  this  question ;  but 
such  as  seem  against  these  diversities  laid  down  by  me  shall  receive  a 
full  answer.  And  in  1  Roll.  Abr.  414,  are  several  cases  which  have  been 
urged  against  me  ;  the  first  is  said  to  have  been  in  Michaelmas  Term, 
in  the  seventh  year  of  James  the  First,  and  it  was  a  charter-party 
between  A.  and  B.,  by  which  A.  covenants  to  go  a  voj'age,  and  take  in 
several  ladings  at  several  ports  beyond  the  seas,  and  return  with  them 
home ;  B.  covenants  to  pay  A.  for  all  that  voyage  147/.  at  a  «lay, 
whether  after  or  before  the  voyage  is  left  in  doubt  by  the  book  ;  and 
there  it  was  adjudged,  there  might  have  an  action  lain  for  the  money 
without  averment  of  performance  of  the  voyage ;  and  this  seems  an 
authority  in  point  against  me.  But  first,  it  does  not  appear  there,  but 
that  the  day  of  payment  was  before  the  voyage  performed ;  but  a  full 
answer  to  it  is,  that  there  was  a  writ  of  error  brought,  and  that  judg- 
ment reversed  for  want  of  an  averment.  Vide  1  Bulst.  167.  Rolle 
reports  the  judgment  in  the  Common  Pleas,  in  the  seventh  year  of  James 
the  First ;  but  it  seems  had  not  seen  the  reversal  thereof,  which  was  in 
the  ninth  year  of  James  the  First,  two  years  after,  as  it  is  in  Bulstrode, 
where  it  is  adjudged,  that  pro  totd  transfretatione  is  a  condition  pre- 
cedent, and  that  its  being  in  mutual  covenants  makes  no  alteration. 
Then  there  is  1  Roll.  Abr.  415,  said  to  be  in  Michaelmas  Term,  in  the 
fifteenth  year  of  Charles  the  First ;  and  it  seems  also  against  me  in 
point :  There  were  articles  of  agreement  made  by  A.  in  behalf  of  B.  of 
the  one  part,  and  C.  of  the  other  part,  where  it  was  covenanted  1)3'  A., 
that  B.  for  consideration  hereafter  expressed  should  convey  certain 
lands  to  C.  ;  C.  on  his  part,  for  the  consideration  aforesaid,  covenanttid 
to  pay  B.  166/. ;  and  it  was  adjudged,  that  the  assuring  the  land  was 
not  a  condition  precedent.  But  this  case  does  not  come  up  to  ours ; 
for  there  is  an  express  covenant,  that  (for  consideration  hereafter  ex- 
pressed) B.  would  convey  to  C,  and  C.  (upon  consideration  aforesaid) 
( ovenants  to  pay  the  money ;  and  that  must  be  forasmuch  as  A.  hath 
covenanted  that  B.  should  assure  lands  for  consideration  hereafter  men- 
tioned, that  is,  that  B.  hath  covenanted  to  pay  so  much  money ;  for  it 
is  pro  const  derations  praedictd  ;  and  the  question  is,  What  is  meant  by 
the  words  pro  consideratione  proed.  ?  It  is  not  said,  "  for  consideration 
of  conveyance  of  the  land,"  but  pro  considerntione  prced.,  which  must  be 
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understood  in  consideration  of  the  agreement  that  B.  should  convey, 
&c.  ;  for  the  one  covenants  for  consideration  hereafter  mentioned,  which 
must  be  the  covenant  for  paj-ment  of  the  money,  and  the  other  cove- 
nants for  consideration  aforesaid,  which  must  be  that  A.  covenanted 
that  B.  should  convey.  But  I  must  needs  say,  there  is  another  home 
case ;  it  was  also  in  the  time  of  King  Charles  the  First,  and  it  was  on 
mutual  promises  to  stand  to  an  award  between  A.  and  B.,  and  laid  in 
consideration  A.  on  his  part  did  promise  to  stand  to  the  award,  B.  on 
his  part  did  promise  to  stand  to  it ;  and  the  award  was  made,  that  A. 
should  pay  B.  10/.,  in  consideration  whereof  B.  should  enter  into  an 
obligation  to  release  unto  A.  all  actions  ;  A.  brings  an  action  against  B. 
for  not  entering  into  the  obligation  according  to  the  award  ;  and  he  did 
aver,  that  he  had  done  all  on  his  part,  but  that  B,  had  not  entered  into 
the  obligation  ;  and  the  exception  was  taken,  that  there  was  no  aver- 
ment of  the  papnent  of  the  10/.,  in  consideration  whereof  he  was  to 
have  entered  into  the  bond  ;  but  it  was  said,  there  needed  no  averment, 
and  this  is  full  against  me.  But  Rolle  himself  there  says,  the  Court 
were  divided.  And  1  Cro.  384,  gives  a  quite  contrary  report  of  the 
case,  and  says  :  Jones  and  Berkely  held  it  a  condition  precedent  against 
Croke  ;  so  I  rather  beheve  Croke,  who  was  one  of  the  judges,  and  tells 
you  himself  was  of  a  contrary  opinion.  And  as  to  Ha^-e's  case,  which 
is  also  in  1  Roll.  Abr.  uln  supra,  it  is  reported,  1  Cro.  433,  and  it  has 
no  such  point  in  it.  These  authorities,  therefore,  are  well  answered. 
There  are  some  other  scattered  authorities  in  the  books  of  this  kind. 
But  let  us  now  see  the  reason  of  the  thing.  What  is  the  reason  that 
m\itual  promises  shall  bear  an  action  without  performance  ?  One's  bar- 
gain is  to  be  performed  according  as  he  makes  it.  If  he  make  a  bar- 
gain, and  rel}'  on  the  other's  covenant  or  promise  to  have  what  he 
would  have  done  to  him,  it  is  his  own  fault.  If  the  agreement  be,  that 
A.  shall  have  the  horse  of  B.,  and  A.  agree  that  B.  shall  have  his  money, 
they  may  make  it  so  ;  and  then  there  needs  no  averment  of  performance 
to  maintain  an  action  on  either  side  ;  but  if  it  appear  by  the  agreement 
that  the  plain  intent  of  either  party  was  to  have  the  thing  to  be  done 
to  him  performed  before  his  doing  what  he  undertakes  of  his  side,  it 
must  be  then  averred ;  as,  where  a  man  agrees  to  give  so  mu(;h  money 
for  a  horse,  it  is  plain  he  meant  to  have  the  horse  first,  and,  therefore, 
he  says  the  money  shall  be  given  for  the  horse.  And  it  would  be  very 
dangerous  to  make  every  cursor}^  agreement  of  parties  to  amount  to 
mutual  promises  to  bear  an  action  without  averment  of  performance ; 
and,  therefore,  if  two  meet,  and  the  one  has  a  horse  to  sell,  and  the 
other  would  buy  one,  and  they  agree  on  the  price,  and  then  part  with- 
out any  earnest,  or  reducing  the  matter  solemnl}'  into  writing,  there, 
though  there  be  no  words  of  condition  precedent,  such  cmsory  agreo 
ment  ought  not  to  be  admitted  as  evidence  of  a  mutua  agreement ; 
an<i  it  ought  not  to  pass  for  a  contract,  but  rather  for  a  b;ire  com- 
munication. F/(/e  Dy.  30  ;  Style,  32.  But  if  there  be  a  soltuui  trans- 
action, as  writing,  as  that  A.  would  deUver  his  horse  to  B.,  and   no 
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time  appointed,  and  that  B.  should  pay  so  much  money  to  A.,  there, 
if  there  be  not  the  word  "  for,"  or  other  words  of  condition  precedent, 
a  mutual  action  wiU  lie,  without  averment  of  performance ;  but  if  it  be 
only  a  discourse,  without  the  solemnity  of  writing,  earnest,  &c.,  it 
ought  not  to  be  allowed.  There  is  a  case  in  2  Mod.  33.  In  assumpsit 
the  plaintiff  declared,  that  in  consideration  that  he  promised  to  assign 
to  the  defendant  his  interest  in  certain  land,  the  defendant  promised  to 
pay  him  proinde  so  much  money,  and  averred  that  he  offered  to  assign 
the  interest ;  but  that  matter  being  not  well  pleaded,  the  question  was, 
whether  it  was  necessary  to  aver  performance  ;  and  held,  on  the  reason 
of  Ughtred's  case,  that  it  was  not.  And  this  will  be  a  light  to  the 
reasons  of  North  v.  Wild  [Ware  v.  Chappell?]  there.  Vide  Style, 
186.  Covenants  were  between  A.  and  B.,  that  A.  should  bring  500 
soldiers  to  such  a  place,  by  a  day  certain,  to  be  transported  ;  and  that 
B.  should  attend  there  then  with  ships  to  transport  them,  and  both 
parties  failed ;  and  the  question  was.  Whether,  though  A.  had  brought 
no  soldiers,  B.  had  broke  his  covenant,  in  not  being  ready  with  ships? 
And  held,  that  B.  had  broke  his  covenant,  though  A.  had  not  brought 
the  soldiers.  But  this  differs  from  our  case  ;  for  there  are  two  distinct 
acts  to  be  done,  one  is  to  be  ready  with  the  soldiers,  and  the  other  with 
ships ;  and  the  performance  of  the  one  does  not  depend  upon  the 
other ;  the  doing  of  the  one  is  not  the  reward  for  the  doing  of  the 
other ;  but  they  are  distinct  acts,  and  each  party  to  do  his  part ;  there 
was  also  a  day  appointed.  And  this  is  not  a  hard  case,  fo»  they  are 
mutual  acts  not  depending  the  one  on  the  other.  But  in  our  case  the 
monej^  was  to  be  paid  for  the  release,  and  a  vast  difference.  And  the 
11.  being  to  be  paid  in  consideration  of  making  the  release,  the  words 
"  in  consideration"  make  a  condition  precedent,  which,  till  performed, 
does  not  entitle  the  plaintiff  to  action.  Then  the  11.  were  not  demand- 
able  here,  and  consequently  not  dischargeable  by  the  general  release 
of  all  demands. 

Another  objection  was,  that  the  plaintiff  had  not  averred  a  release 
given,  or  tendered  by  him,  as  he  ought  to  have  done.  But  here  suffi- 
cient appears  that  it  was  done ;  for  he  avers  performance  of  all  that 
was  to  be  done  on  his  side ;  and  that  general  averment,  though  in- 
formal, and  besides  wants  time  and  place,  for  which  it  had  been  bad 
on  demurrer,  is  helped  by  the  defendant's  passing  it  over  and  pleading 
a  release,  whereby  he  admits  the  plaintiff  had  a  cause  of  action.  And 
there  are  stronger  cases  than  this  in  the  books,  where  pleading  over  has 
helped  an  insufficient  declaration.  3  H.  6,  8.  Debt  upon  indentures, 
in  which  there  was  a  penalty  in  which  the  defendant  did  bind  himself, 
if  1)0  did  not  perform  all  the  covenants  in  the  said  indentures ;  and 
regularly  in  such  cases  the  way  is,  for  the  plaintiff  to  set  forth  the 
indentures,  and  to  assign  breach  of  one  of  the  covenants  in  certain ; 
and  in  debt  for  the  penalty  he  said  generally  that  the  defendant  had 
broke  all  the  covenants  in  that  indenture,  without  showing  any  one  in 
certain  ;  the  defendant  pleaded  a  coUaternl  matter  in  bar,  and  ai^udged 
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the  declaration  had  been  bad  on  demurrer,  but  that  the  plea  over  cured 
it,  though  the  breach  was  double  and  uncertain.  9  H.  6,  16,  19,  And 
it  was  so  adjudged  in  this  court,  in  Bernard  v.  Michel.^  But  a  full 
authority  is  that  of  Vivian  v.  Shipping : '^  though  they  agreed  the 
money  awarded  was  to  be  paid  before  the  other  was  to  enter  into  the 
obligation  to  the  plaintiff,  yet  the  plaintiff  did  not  expressly  aver  pay- 
ment, but  generally,  as  here,  that  he  had  perfonned  all  on  his  side  ; 
and  that  was  adjudged  good  after  plea  pleaded.  So  we  all  agree  the 
judgment  ought  to  be  affirmed ;  for  there  was  no  money  due  to  the 
plaintiff  till  release  of  the  equity  of  redemption,  and  therefore  none 
deman(lal)le  till  then,  and  consequently  a  release  of  all  demands  could 
not  bar  it. 

Note.  In  this  case  Cowper  offered  this  diversity  in  relation  to 
mutual  promises,  that  where  the  promise  is  of  a  valuable  thing  to  the 
defendant,  there  such  promise,  without  any  performance,  may  be  a 
good  consideration  ;  but  where  the  promise  is  not  of  a  thing  valuable, 
but  may  be  a  consideration  because  a  trouble  to  the  party  promisiug, 
there  such  promise,  without  a  performance,  cannot  be  a  consideration, 
because  sucii  j)romise  cannot  be  a  trouble. 

But  per  Holt,  C.  J.  No  diversity  at  all;  but  the  cases  are  the 
same  upon  the  learning  laid  down  above. 


1A 


CALLONEL  v.  BRIGGS. 
At  Nisi  Prius,  coram  Holt,  C.  J.,  Trinity  Term,  1703. 

[Reported  in  1  Salkeld,  112.] 

An  agreement  was,  that  the  defendant  should  pay  so  much  money 
six  months  after  the  bargain,  the  plaintiff  transferring  stock.  The 
plaintiff  at  the  same  time  gave  a  note  to  the  defendant  to  transfer  the 
stock,  the  defendant  paying,  &c.  M  per  Holt,  C.  J.  If  either  party 
would  sue  upon  this  agreement,  the  plaintiff  for  not  paying,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a  transfer  or 
a  tender,  and  the  other  a  payment  or  a  tender ;  for  transferring  in  the 
first  bargain  was  a  condition  precedent ;  and  though  there  be  mutual 
promises,  yet  if  one  thing  be  the  consideration  of  the  other,  there  a  per- 
formance is  necessary  to  be  averred,  unless  a  certain  day  be  appointed 
for  performance.  1  Saund.  319.  If  I  sell  you  my  horse  for  lOZ.,  if  you 
will  have  the  horse  I  must  have  the  money  ;  or  if  I  will  have  the  money 
vou  must  have  the  horse;  therefore  he  obliged  the  plaintiff  either  to 
prove  a  tr.insfer,  or  a  tender  and  refusal  within  the  six  months. 

^  1  Vent.  114.  12(5,  2  Keb.  764.  766.  «  Cro.  Car.  384. 
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LOCK  V.  WRIGHT. 
In  the  King's  Bekch,  Tmnitt  Term,  1728. 

[^Reported  in  1  Strange,  569.] 

The  plaintiff  declares,  that  the  defendant  by  his  writinor  indented 
agreed  with  the  plaintiff,  that  he  (the  defendant)  would  accei)t  of  the 
plaintiff  500L  fourth  subscription  so  soon  as  the  receipts  should  be 
delivered  out  by  the  company,  and  would  pay  for  the  same  950/.  on 
the  5th  of  November  next  after  the  date  of  the  writing.  Then  he 
avers,  that  the  defendant  did  not  pay  the  money  at  the  day. 

The  defendant  demurs  generally,  and  Mr.  Lingard,  pro  defendente^ 
objected  that  the  plaintiff  had  not  shown  the  delivery  of  any  receipts, 
or  an  impossibihty  of  doing  it,  and  cited,  1  Lutw.  245  ;  Salk.  171. 

Prohyn,  contra,  answered,  that  there  were  mutual  remedies,  and 
therefore  it  need  not  be  shown.     1  Saund.  319  ;  1  Lev.  274. 

Eyre,  J.,  doubted  whether  here  was  a  mutual  remedy,  for  the 
plaintiff  does  not  covenant  to  deliver,  but  the  other  only  to  accept; 
to  which  Fortescue,  J.,  inclined.  Sed  per  Pratt,  C.  J.  The  time 
for  payment  of  the  money  is  certain  at  all  events ;  but  as  for  the 
delivery  of  the  receipts,  that  was  left  uncertain,  because  it  was  impos- 
sible to  fix  the  time  for  that,  and  if  the  defendant  has  made  a  foolish 
bargain  in  undertaking  to  pay  the  money  on  the  5th  of  November, 
whether  he  had  the  receipts  or  not,  we  cannot  help  him.  The  nature 
of  these  contracts  is  for  the  other  party  to  give  a  deed  obliging  himself 
to  deliver  the  stock,  but  even  upon  this  agreement  I  should  think  the 
defendant  would  have  his  remedy.  In  the  case  of  a  deed-poll,  if  the 
lessee  enters  and  enjoys  the  land,  the  other  shall  maintain  debt  for  rent, 
and  yet  the  whole  is  the  words  of  the  lessor. 

Pasch.  8  Geo.  It  was  argued  a  second  time  by  West^  pro  defendente. 
It  will  not  be  disputed  but  that  generally  speaking  the  word  pro  will 
create  a  condition  precedent,  1  Vent.  147  ;  2  Mod.  33  ;  1  Lev.  87  ; 
Salk.  112,  and  that  it  will  do  so  in  this  case,  if  I  can  clear  it  from  two 
objections  that  have  been  made.  1.  That  here  is  a  mutual  remedy ; 
and,  2.  That  here  is  a  particular  day  fixed  for  the  payment  of  the 
money. 

/v-.  to  the  first,  that  is  beguing  the  question,  for  I  take  it  there  is 
not  a  mutual  remedy,  the  woi<ls  Innng  the  words  of  the  defendant  only, 
'•Thiit  he  will  accept  the  subscription,  and  pay  for  the  same;"  which 
lays  the  [jlaintiff  under  no  obligation  to  deliver  the  receipts.  1  Suund. 
320. 

2.  As  to  the  second  objection,  that  here  is  a  particular  day  appointed 
for  payment  of  the  money,  1  do  admit,  that  if  it  appeared  upon  the 
coniract  that  such  a  day  must  of  necessity  happen  before  the  receipts 
could  be  delivered,  it  would  then  he  very  dilJieult  to  answer  it;  but 
that  is  not  this  case,  for  the  comi)any  might  if  they  pleased  have  given 
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out  the  receipts ;  and  that  brings  the  case  within  the  distinction  ki  j 
down  by  Lord  Chief  Justice  Holt  in  the  case  of  Thorpe  v.  Thorpe, 
Salk.  171.  Besides,  it  is  observable  that  this  is  an  entire  covenant  to 
accept  and  pay,  so  that  he  is  not  to  pay  till  he  can  accept.     Lutw.  490. 

Beeve,  contra.  I  admit  the  first  part  of  Mr.  West's  argument,  but 
insist  on  the  two  objections  he  has  taken  notice  of,  as  sufficient  to  bring 
this  case  out  of  the  reach  of  that  general  doctrine. 

Here  is  a  certain  sum  to  be  paid  at  a  certain  day,  and  that  too  before 
the  other  part  of  the  contract  could  possibly  be  performed.  The 
Court  will  take  notice  of  the  South  Sea  Acts,  and  by  that  of  7  Geo.  Stat.  2, 
it  appears  the  receipts  could  not  be  delivered  by  the  5th  of  November ; 
so  that  this  case  falls  within  the  first  distinction  of  Thorpe  v.  Thorpe, 
that  if  a  day  be  appointed  for  payment  of  the  monej',  and  that  da}-  is  t^ 
happen  before  the  thing  can  be  performed,  an  action  may  be  brought 
for  the  money  before  the  thing  be  done ;  because  it  appears  the  party 
relied  upon  his  remedy-. 

But  then,  say  they,  here  is  no  mutual  remedy.  But  I  take  it  that, 
this  being  an  agreement  by  indenture,  the  Court  will  intend  it  was  exe- 
cuted by  both  parties.  As  to  the  cases,  they  are  all  of  parol  agreements, 
where  a  consideration  must  appear  to  make  it  a  binding  promise  ;  but 
here  the  action  will  be  maintainable  on  the  bare  covenant  to  pay,  with- 
out any  consideration  at  all,  and  therefore  the  pro,  &c.,  may  be  left  out. 

Adjournatur.  And  this  Term  Pratt,  C.  J.,  delivered  the  resolu- 
tion of  the  Court. 

This  is  an  action  upon  a  deed-poll  made  by  the  defendant,  and 
whereby  he  covenants  to  accept  so  much  stock,  and  to  pay  for  the  same  ; 
and  the  plaintiff  in  an  action  for  the  money  has  not  averred  a  delivery 
or  tender  of  the  stock,  and  for  this  fault  we  are  all  of  opinion  the 
declaration  is  not  good. 

The  intent  of  the  parties  appears  to  be,  that  one  should  have  the 
money,  and  the  other  the  stock  ;  and  not  that  either  should  perform  his 
part  of  the  agreement,  and  lay  himself  at  the  mercy  of  the  other  for  the 
equivalent.  This  is  not  a  covenant  entered  into  by  both  parties,  upon 
which  each  will  have  his  mutual  remedy ;  but  it  is  the  deed-poll  of  the 
defendant  only ;  and  therefore,  though  upon  delivery  or  tender  of 
the  stock  the  plaintiff  will  have  his  remedy  for  the  money,  yet  the 
defendant  on  the  other  side,  upon  paj-ment  of  the  money,  will  haw  no 
remedy  to  compel  the  delivery  of  the  stock;  and  having  no  such 
remedy  he  shall  not  be  obliged  to  pay  the  money  till  the  consideration 
for  which  it  is  payable  is  performed. 

The  word  pro  will  be  either  a  condition  precedent  or  subsequent,  as 
will  best  answer  the  intent  of  the  parties :  in  this  case  it  must  be  a 
condition  precedent,  because  otherwise  the  intention  of  the  defen<lanl 
to  have  the  stock  for  his  money  can  never  take  effect ;  and  this  is  proved 
by  7  Co.  10,  and  1  Inst.  204,  where  the  annuity  ^ro  una  acra,  says  the 
book,  supposes  the  acre  to  be  first  granted. 

The  case  of  Callonel  v.  Briggs  (Salk.  112)  was  uot  so  strong,  for  tln-ro 
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was  a  promise  to  transfer,  which  gave  a  mutual  remedy,  but  yet  Holt, 
C.  J.,  held  the  plaintiff  to  show  a  tender,  because  that  was  the 
consideration  for  the  defendant's  payment  of  the  money.  And  the 
case  he  there  puts,  of  the  sale  of  a  horse  for  10/.,  is  exactly  the  same 
with  this. 

The  resolutions  that  were  mentioned  at  the  bar  of  the  case  of  Thorpe  v. 
Thorpe,  are  all  founded  on  great  reason  ;  and  the  first  of  them  is 
agreeable  to  the  resolution  of  this  case,  which  is  an  executory  contract, 
where  one  is  to  do  the  act,  and  for  the  doing  thereof  the  other  is  to 

pay. 

And  this  difference  between  a  mutual  covenant  and  a  deed-poll  is 
likewise  taken  and  allowed  in  the  case  of  Pordage  v.  Cole,  1  Saund. 
320,  where  the  Court  were  of  opinion  the  defendant  had  his  remedy, 
"otherwise  (says  the  book)  it  would  have  been,  if  the  deed  had  been 
the  words  of  the  defendant  only,"  which  is  this  case. 

For  these  reasons  we  are  all  of  opinion  the  defendant  must  have 
judgment. 


JOHN    THOMAS    v.    MARGARET    CADWALLADER,    Admin%$- 
tratrix  of  Charles  Cadwalladeb. 

Ik  the  Common  Pleas,  November  24,  1744. 
[Reported  in  WiUes,  496.] 

Covenant.  The  plaintiff  declares  upon  an  indenture  dated  10th  of 
February,  1720,  whereby  the  plaintiff  and  one  Rebecca  Thomas,  since 
deceased,  demised  to  Charles  Cadwallader  a  messuage  and  tenement  in 
Bishop's  Castle  with  the  stable,  mill,  garden,  and  backside  or  yard  thereto 
belonging  (except  as  therein  excepted) ,  to  hold  the  same  from  the  25th 
of  March  then  next  for  twenty-one  j^ears  under  the  rent  of  10/.  a  year, 
payable  at  Michaelmas  and  Lady-day.  And  the  said  Charles  did  there- 
by covenant  for  himself,  his  executors,  administrators,  and  assigns,  to 
and  with  the  said  John  Thomas,  his  heirs  and  assigns,  that  he,  the  said 
Charles,  his  executors,  administrators,  and  assigns,  should  and  would, 
from  time  to  time  and  at  all  times  during  the  said  term,  uphold,  main- 
tain, repair,  and  keep  the  said  messuage  and  other  the  demised  buildings 
thereto  belonging  in  good  and  sufficient  repair,  and  the  same,  at  the  end 
or  sooner  determination  of  the  said  term,  should  and  would  surrender 
and  jield  up  to  the  said  John  and  Rebecca,  their  heirs  and  assigns,  in 
good  and  tcnantable  order  and  repair,  he,  the  said  John,  his  heirs  and 
assigns,  finding,  allowing,  and  assigning  timber  sulficient  for  such  repar- 
ations during  the  said  term,  to  be  cut  and  carried  by  the  said  Charles, 
his  executors,  administrators,  and  assigns. 

And  the  plaintiff  sots  forth  that  Charles  entered  by  virtue  of  the  said 
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indenture,  and  being  possessed  of  the  said  demised  premises,  died  at 
Ludlow,  on  the  22d  of  April,  1735  ;  and  that  administration  of  all  Ids 
goods,  &c.,  with  his  will  annexed,  was  afterwards  duly  granted  to  the 
defendant,  who  by  virtue  thereof  entered  upon  the  demised  premises, 
and  was  possessed  thereof  until  the  end  of  the  said  term,  and  that  at  the 
end  of  the  said  term  of  twenty-one  years,  and  for  the  space  of  five 
years  then  before,  the  said  messuage  and  other  the  demised  buildings 
thereto  belonging  were  greatly  ruinous  and  in  decay,  and  wanted  neces- 
sary reparations  and  amendments  ;  and  that  the  defendant  during  her 
possession  of  the  said  messuage,  &c.,  did  not  uphold,  maintain,  repair, 
and  keep  the  same  in  good  and  sufficient  repair,  and  the  same  at  the  end 
of  the  said  term  surrender  and  yield  up  in  good  and  sufficient  order  and 
reparation,  but  at  the  end  of  the  said  term  left  the  same  so  in  decay, 
and  wanting  great  reparations  as  aforesaid  ;  contrar}'  to  the  form  and 
effect  of  the  said  covenant,  &c.  ;  and  lays  his  damage  at  lOOZ. 

The  defendant  pleads  that  the  plaintiff  during  the  said  term  did  not 
find,  allow,  or  assign  timber  sufficient  for  upholding,  repairing,  main- 
taining, or  keeping  the  said  messuage  and  other  the  said  demised  prem- 
ises in  good  and  sufficient  repair  ;  to  which  the  plaintiff  demurs  generally, 
and  the  defendant  joins  in  demurrer. 

And  upon  this  it  came  in  judgment  before  the  Court. 

Booth,  Serjt.,  for  the  plaintiff,  insisted  on  three  things :  — 

1 .  That  the  plea  was  too  general ;  it  only  saying  that  the  plaintiff 
during  the  term  did  not  find,  &c. 

2.  That  the  finding  of  timber  by  the  plaintiff  was  not  a  condition 
precedent,  but  a  mutual  or  reciprocal  covenant ;  and  consequently  that 
the  breach  of  it  cannot  be  pleaded  to  an  action  brought  on  the  covenant 
of  the  lessee. 

3.  That  if  it  could  be  insisted  on  by  way  of  plea,  yet  that  a  request 
ought  to  have  been  pleaded. 

And  he  cited  the  case  of  "Warren  v.  Asters,  Sir  Tho.  Jon.  206,  where 
the  lessor  covenanted  that  the  lessee  should  have  liberty  to  cut  trees 
for  repairing,^  he  making  good  the  fences  and  ditches,  and  it  was  holdeu 
not  to  be  a  condition,  but  a  mutual  covenant.  That  the  word  "  papng" 
has  been  held  to  be  a  covenant  and  not  a  condition.'^  And  he  cited 
a  case  iu  B.  R.,  reported  in  Lucas,*  153,  189,  and  222,  where  it  was  held 
that,  if  a  man  covenanted  to  pay  money  due  on  a  judgment  to  a  person, 
he  assigning  the  judgment,  in  an  action  of  covenant  brought  for  non- 
pa}'ment  of  the  money,  the  defendant  could  not  insist  that  the  plaintiff 

1  This  case  is  not  accurately  stated.  It  was  an  action  of  trespass  by  a  le.ssee  for 
years ;  to  which  the  defendant  pleaded  that  Martin,  who  had  leased  to  the  plaintiff, 
excepted  the  trees  with  liberty  to  cnt  and  carry  tla-ni  away,  he  iiiendinj?  the  fences 
and  filling  up  the  pits,  and  that  Martin  afterwards  granted  the  trees  and  the  liberty 
to  the  defendant ;  and  then  he  justified  under  this  liberty,  &c.  The  plaintiff  demurred, 
and  showed  for  cause  that  the  defendant  had  not  alleged  that  he  had  mended  the 
fences  and  filled  up  the  pits ;  but  it  was  not  allowed,  because  it  was  not  a  condition, 
bat  a  covenant  for  which  the  lessee  had  a  remedy  by  action. 

2  The  case  of  Sir  George  Bickerstaffe,  cited  ib. 
*  10  Modem. 
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had  not  assigned  the  judgment,  it  being  a  mutual  covenant  and  not  a 
condition  precedent.  He  cited  likewise  3  Lev.  41  ;  the  case  of  Pordage 
V.  Cole,  1  Saund.  319  ;  and  1  Rol.  Abr.  518,  the  case  of  Holder  v. 
Ta^ior ;  to  show  that  these  words  in  the  present  case  are  not  to  be  con- 
sidered as  a  condition,  but  as  a  mutual  covenant.  But  in  the  case  cited 
out  of  Rolle,  the  words  are  plainl}'  words  of  covenant ;  and  it  is  there 
said  that  if  the  words  had  been  that  the  lessee  should  repair,  provided 
the  lessor  find  him  great  timber  for  it,  they  would  not  have  been  con- 
sidered as  a  covenant  on  the  part  of  the  lessor,  but  as  a  qualification  of 
the  covenant  of  the  lessee ;  so  that  this  case  is  rather  an  authority 
against  the  plaintiff. 

He  insisted  likewise  that  if  this  were  necessary  to  be  done  by  the 
plaintiff,  yet  that  the  first  act  was  to  be  done  by  the  lessee  ;  for  that  he 
was  to  request  the  plaintiff  to  find  the  timber ;  and  that  he  ought  hke- 
wise  to  show  that  these  were  such  repairs  for  which  timber  was  neces- 
sary, for  which  purpose  he  cited  1  Rol.  Abr.  465.  pi.  28.^ 

Ilayward^  Serjt.,  for  the  defendant,  did  not  much  insist  that  the  plea 
was  good,  but  said  that  the  declaration  was  bad  ;  and  that  then  it  was 
immaterial  whether  the  plea  were  good  or  not.  He  said  that  these 
could  not  be  considered  as  mutual  covenants,  for  that  the  finding  of 
timber  was  a  condition  precedent,  or  the  quaUfication  of  the  lessee's 
covenant.  That  ipso  faciente  and  si  ipse  fecerit  have  exactly  the  same 
meaning ;  and  that  if  the  words  had  been  si  ipse  itivetierit,  it  had 
undoubtedly  been  a  condition  precedent.  That  the  breach  therefore  is 
not  assigned  upon  the  covenant  in  the  deed  ;  for  the  covenant  to  repair 
is  a  qualified  covenant,  and  sub  modo,  and  the  breach  is  assigned  of  an 
absolute  covenant  to  repair.  He  cited  the  case  of  Large  v.  Cheshire, 
1  Ventr.  147  ;  1  Rol.  Abr.  414  ;  and  2  Danvers,  229,  title  "  Covenant," 
(C) ,  ss.  2  and  3,  where  it  is  holden  that  though  the  word  "agreed  "  makes 
a  covenant,  3'et  that  "provided  always"  makes  no  covenant,  but  is  a 
condition  precedent.  And  he  put  the  case  that  a  man  should  cove- 
nant with  A.  to  go  to  York,  A.  finding  him  a  horse  for  that  purpose  ; 
where  it  was  plain  that  the  covenantor  was  not  obliged  to  go  to  York 
unless  A.  provided  him  a  horse ;  which  case  (he  said)  was  exactly 
parallel  with  the  present.  He  therefore  insisted  that  the  plaintiff  ought 
to  have  set  forth  in  his  declaration  that  he  was  always  ready  to  find  and 
assign  him  timber,  and  that  not  having  done  so  the  declaration  was 
insullicient. 

We  were  all  of  that  opinion,  and  gave  no  opinion  upon  the  plea. 

I  thought  that  none  of  the  cases,  though  in  my  opinion  they  had 
gone  U)o  far  already,  came  up  to  the  present  case,  for  that  this  finding 

1  Ilolfler  r.  Taylor.  "  If  a  man  lease  a  mill  for  years,  a!id  the  lessee  covenant 
to  repair  the  mill,  and  the  lessor  t'ovenant  to  find  him  great  timlicr  for  it,  the  lessee 
ont^ht  to  K've  notice  to  ttie  lessor  how  mucii  will  suflice  for  the  reparation,  and  not 
(hmiiind  in  general  timber  for  reparation;  otherwise  the  lessor  is  not  bound  to  deliver 
any  " 
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of  timber  was  a  thing  in  its  nature  necessary  to  be  done  first,  and  there- 
fore must  be  considered  as  a  qualification  of  the  lessee's  covenant. 
When  two  covenants  in  a  deed  have  no  relation  to  each  other,  I  was 
clearly  of  opinion  that  the  non-performance  of  one  could  not  be  pleaded 
in  bar  to  an  action  brought  for  the  breach  of  another  covenant  in  the 
same  deed  ;  and  for  this  plain  reason  amongst  others  that  the  damages 
sustained  b}'  the  breach  of  one  such  covenant  may  not  be  at  all  adequate 
to  the  damages  sustained  b}-  the  breach  of  the  other ;  and  therefore  I 
held  that  all  the  cases  were  right  where  nothing  more  was  determined. 
The  case  of  assigning  the  judgment  is  plainly  different ;  for  a  man  may 
pay  the  mone}^  before  the  judgment  is  assigned.  The  case  of  paj-ing 
rent  is  also  different,  because  a  man  may  enjoj'  the  land,  nay,  ought  to 
enjoy  it,  before  he  pays  rent.  The  case  of  repairing  the  hedges  and 
fences  likewise  stands  on  the  same  reason ;  for  there  the  wood  must  be 
cut  down  before  the  hedges  and  ditches  are  mended.  But  a  man  cannot 
repair  until  the  timber  is  assigned  him  for  such  repairs.  And  the  case 
in  1  Rol.  Abr.  518,  and  that  in  Danvers,  229,  are  strong  authorities  for 
the  defendant;  for  the  word  "provided,"  which  was  there  holden  to 
make  a  condition,  is  not  so  strong  an  expression  as  the  words  "  finding 
and  allowing"  in  the  present  case.  But  I  expressed  my  dislike  of 
those  cases,  though  they  are  too  many  to  be  now  overruled,  where  it  is 
detennined  that  the  breach  of  one  covenant,  though  plainly  relative  to 
the  other,  cannot  be  pleaded  in  bar  to  an  action  brought  for  the  breach 
of  the  other,  but  the  other  party  must  be  left  to  bring  his  action  for  the 
breach  of  the  other ;  as  where  there  are  two  covenants  in  a  deed,  the 
one  for  repairing  and  the  other  for  finding  timber  for  the  reparations ; 
this  notion  plainly  tending  to  make  two  actions  instead  of  one,  and  to  a 
circuity  of  action  and  multiphing  actions,  both  which  the  law  so  much 
abhors.  If  therefore  this  were  a  new  point,  I  should  be  inclined  to  be 
of  opinion  that,  though,  where  there  are  mutual  covenants  relative  to 
one  another  in  the  same  deed,  a  plaintiff  is  not  obliged,  in  an  action 
brought  for  the  breach  of  them,  to  aver  the  performance  of  the  covenant 
which  is  to  be  performed  on  his  part,  j'et  that  the  defendant  in  such 
action  may  in  his  plea  insist  on  the  non-performance  of  the  covenant  to 
be  performed  on  the  part  of  the  plaintiff;  but  this  has  been  so  often 
determined  otherwise,  that  it  is  too  late  now  to  alter  the  law  in  tliis 
respect.  But  where  words  make  a  condition  precedent  or  a  qualification 
of  a  covenant,  as  the  present  case  plainly  is,  all  the  cases  agree  ihtii  iht' 
pluinlitl'  in  his  declaration  must  aver  the  performance  of  siicli  condition 
or  qualification. 

And  my  brothers  Abney  and  Burnett  being  both  of  the  same  opinion 
with  me,  Judgment  was  given  for  the  defendant. 
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KINGSTON  V.  PRESTON. 

In  the  King's  Bench,  Easter  Term,  1773. 

[Reported  in  2  Douglas,  689.1] 

This  was  an  action  of  debt  for  non-performance  of  covenants  contained 
in  certain  articles  of  agreement  between  ttie  plaintiff  and  the  defendant. 
Tlie  declaration  stated :  That,  by  articles  made  the  24th  of  March, 
1770,  the  plaintiff,  for  the  considerations  thereinafter  mentioned,  cove- 
nanted with  the  defendant  to  serve  him  for  one  year  and  a  quarter 
next  ensuing,  as  a  covenant  servant,  in  his  trade  of  a  silk-mercer,  at 
200/.  a  year,  and,  in  consideration  of  the  premises,  the  defendant 
covenanted  that,  at  the  end  of  the  year  and  a  quai-ter,  he  would  give 
up  his  business  of  a  mercer  to  the  plaintiff,  and  a  nephew  of  the 
defendant,  or  some  other  person  to  be  nominated  by  the  defendant, 
and  give  up  to  them  his  stock  in  trade,  at  a  fair  valuation ;  and  that, 
between  the  young  traders,  deeds  of  partnership  should  be  executed 
for  fourteen  years,  and  from  and  immediately  after  the  execution  of 
the  said  deeds  the  defendant  would  permit  the  said  young  traders  to 
carrj'  on  the  said  business  in  the  defendant's  house.  Then  the  declar- 
ation stated  a  covenant  by  the  plaintiff,  that  he  would  accept  the 
business  and  stock-in-trade,  at  a  fair  valuation,  with  the  defendant's 
nephew,  or  such  other  person,  &c.,  and  execute  such  deeds  of  partner- 
ship, and,  further,  that  the  plaintiff  should  and  would,  at  and  before 
the  sealing  and  deliver}'  of  the  deeds,  cause  and  procure  good  and 
sufficient  security  to  be  given  to  the  defendant,  to  be  approved  of  by 
the  defendant,  for  the  payment  of  2501.  monthly  to  the  defendant,  in 
lieu  of  a  moiet}'  of  the  monthly'  produce  of  the  stock  in  trade,  until 
the  value  of  the  stock  should  be  reduced  to  4,000/.  Then  the  plaintiff 
averred  that  he  had  performed  and  been  ready  to  perform  his  cove- 
enants,  and  assigned  for  breach  on  the  part  of  the  defendant,  that  he 
had  refused  to  surrender  and  give  up  his  business  at  the  end  of  the 
said  3-ear  and  a  quarter.  The  defendant  pleaded:  1.  That  the  plain- 
tiff did  not  offer  sufficient  security ;  and,  2,  That  he  did  not  give 
sufficient  security  for  the  pa^-ment  of .  the  250/.,  &c.  And  the  plaintiff 
demurred  generally  to  both  pleas.  On  the  part  of  the  plaintiff,  the 
case  was  argued  by  Mr.  Buller,  who  contended  that  the  covenants 
were  mutual  and  independent,  and  therefore  a  plea  of  the  breach  of 
one  of  the  covenants  to  be  performed  by  the  plaintiff  was  no  bar  to 
an  action  for  a  breach  by  the  defendant  of  one  which  he  had  bound 
himself  to  perform,  but  that  the  defendant  might  have  his  remedy  tor 
the  breach  by  the  plaintiff  in  a  separate  action.  On  the  other  side, 
Mr.  Grose  insisted  that  the  covenants  were  dependent  in  their  nature, 
and  therefore  performance  must  be  alleged.  The  security  to  be  given 
for  the  money  was  manifestly  the  chief  object  of  the  transaction,  and  it 
would  be  hichly  unreasonable  to  construe  the  agreement  so  as  to  oblige 
1  Also  reported  in  Lofft,  194. 
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the  defeadaat  to  give  up  a  beneficial  business,  and  valuable  stock- in- 
trade;,  and  trust  to  the  jihiintiti's  personal  security  (who  might,  and 
indeed  was  admitted  to  be  worth  nothing) ,  for  the  performance  of  liis 
part. 

In  delivering  the  judgment  of  the  Court,  Lord  Mansfield  ex- 
pressed himself  to  the  following  effect :  There  are  three  kinds  of 
covenants:  1.  Such  as  are  called  mutual  and  independent,  where 
either  party  may  recover  damages  from  the  other  for  the  injury  he 
maN'  have  received  by  a  breach  of  the  covenants  in  his  favor,  and 
where  it  is  no  excuse  for  the  defendant  to  allege  a  breach  of  the 
covenants  on  the  part  of  the  plaintiff.  2.  There  are  covenants  which 
are  conditions  and  dependent,  in  which  the  performance  of  one 
depends  on  the  prior  performance  of  another,  and  therefore,  till  this 
prior  condition  is  performed,  the  other  party  is  not  liable  to  an  action 
on  his  covenant.  3.  There  is  also  a  third  sort  of  covenants,  which 
are  mutual  conditions  to  be  performed  at  the  same  time  ;  and  in  these, 
if  one  party  was  ready  and  offered  to  perform  his  part,  and  the  other 
neglected  or  refused  to  perform  his,  he  who  was  ready  and  offered 
has  fulfilled  his  engagement,  and  ma}'  maintain  an  action  for  the 
default  of  the  other ;  though  it  is  not  certain  that  either  is  obliged  to 
do  the  first  act.  His  lordship  then  proceeded  to  say,  that  the  depend- 
ence or  independence  of  covenants  was  to  be  collected  from  the  evident 
sense  and  meaning  of  the  parties,  and  that,  however  transposed  they 
might  be  in  the  deed,  their  precedency'  must  depend  on  the  order  of 
time  in  which  the  intent  of  the  transaction  requires  their  performance. 
That,  in  the  case  before  the  Court,  it  would  be  the  greatest  injustice  if 
the  plaintiff  should  prevail.  The  essence  of  the  agreement  was,  that 
the  defendant  should  not  trust  to  the  personal  securit}'  of  the  plaintiff, 
but,  before  he  delivered  up  his  stock  and  business,  should  have  good 
security  for  the  pa^-ment  of  the  money.  The  giving  such  security, 
therefore,  must  necessaril}-  be  a  condition  precedent.^  Judgment  was 
accordingly  given  for  the  defendant,  because  the  part  to  be  performed 
b}'  the  plaintiff  was  clearl}'  a  condition  precedent. 


BOONE  V.   EYRE. 
Li  the  King's  Bench,  Easter  Term,  1777. 

[Reported  in  1  HenTy  Blackstone,  273,  note.] 

Covenant   on  a  deed  whereby  the   plaintiff  conveyed   to   the   de- 

Ttndant  the  equity  of  redemption  of  a  plantation  in  the  West  Indies, 

together  with  the  stock  of  negroes  upon  it,  in  consideration  of  5001, 

and  an  annuity  of  160/.  per  annum  for  his  life  ;  and  covenanted  that  h« 

1  Roberts  v.  Brett,  11  H.  L.  C.  337,  aec. 
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had  a  good  title  to  the  plantation,  and  was  lawfully  possessed  of  the 
negroes,  and  that  the  defendant  should  quietl}'  enjoy.  The  defendant 
covenanted  that,  the  plaintiff  well  and  truly  performing  all  and  every 
thing  therein  contained  on  his  part  to  be  performed,  he  the  defendant 
would  pay  the  annuity.  The  breach  assigned  was  the  non-pa3'ment  of 
the  annuity.  Plea  :  that  the  plaintiff  was  not  at  the  time  of  making  the 
deed  legall}-  possessed  of  the  negroes  on  the  plantation,  and  so  had  not 
a  good  title  to  convey. 

To  which  there  was  a  general  demurrer. 

LoKD  Mansfield.  The  distinction  is  ver}^  clear,  where  mutual  cove- 
nants go  to  the  whole  of  the  consideration  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the  other.  But  where  they  go 
only  to  a  part,  where  a  breach  may  be  paid  for  in  damages,  there  the 
defendant  has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a 
condition  precedent.  If  this  plea  were  to  be  allowed,  any  one  negro 
not  being  the  property  of  the  plaintiff  would  bar  the  action. 

Judgment  for  the  plaintiff'.^ 


THE  DUKE  OF  ST.  ALBANS  v.    SHORE. 

In  the  Common  Plkas,  June  29,  1789. 

[Reported  in  1  Henry  Blackstojie,  270.] 

Debt  for  500Z.,  the  penalty  of  articles  of  agreement. 

The  declaration  stated  the  agreement  to  have  been  made  between 
the  plaintiff  and  defendant  on  the  30th  of  March,  1878,  by  which  the 
defendant  was  to  purchase  of  the  plaintiff  a  certain  farm  with  the 
appurtenances,  together  with  an  acre  and  half  of  boggy  land,  at  the  price 

^  Ashhurst,  J.,  added,  according  to  a  statement  by  Lord  Kenyon  in  Campbell  v. 
Jones,  6  T.  It.  570,  573  :  "There  is  a  difference  between  executed  and  executory  cov- 
enants ;  here  the  covenants  are  executed  in  part,  and  the  defendant  ought  not  to  keep 
the  estate,  because  the  plaintiff  has  not  title  to  a  few  negroes." 

Boone  v.  Eyre,  2  W.  Bl.  1312,  was  an  action  between  the  same  parties,  brought  for 
later  instalments  of  the  annuity.  The  defendant  pleaded  breaches  of  covenant  on  the 
part  of  the  plaintiff.  [Valker,  for  the  plaintiff,  said,  "  As  to  the  four  la.st  pleas,  the 
matter  contained  therein  is  clearly  matter  of  covenant,  for  which  (if  founded  in  fact) 
the  defendant  might  bring  his  action  ;  but  it  is  a  known  rule  that  covenant  cannot  be 
pleaded  against  covenant."  (Jlyn,  for  the  defendant,  "  would  not  deny  the  principle 
laid  down  by  Walker,  but  only  its  application  to  the  present  case.  Tliis  is  not  a  case 
of  mutual  covenants,  where  one  is  a  consideration  for  the  other ;  but  here,  the  per- 
formance of  the  plaintiff's  covenant  is  made  a  condition  precedent  to  the  performance 
of  those  of  tlie  defendant.  But  per  De  Grey,  C.  J.  Where  the  participle  '  doing,' 
'performing,'  &c.,  is  prefixed  to  a  covenant  by  another  person,  it  is  clearly  a  mutual 
covenant,  and  not  a  condition  precedent:  Ilunlocke  and  Blacklowe,  2  Saund.  155." 

See  also  Carpenter  v.  Cresswell,  4  Bing.  409;  Rose  v.  Toulton,  2  B.  &  Ad.  822; 
Fearon  v.  Aylesford.  14  ^l  B.  I).  792. 
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of  2,594/.,  which  was  to  be  paid  at  Lady-day  then  next  in  the  following 
manner :  the  plaintiff  was  to  accept  of  a  conveyance  and  surrender  of 
certain  copyhold  and  leasehold  premises  of  the  defendant,  at  the  price 
of  1,820/.  (to  be  deducted  from  the  before-mentioned  sum  of  2,594/), 
the  defendant  to  convey  those  premises  at  the  expense  of  the  plaintiff 
unless  a  fine  should  be  necessary,  the  expense  of  which  the  defendant 
was  to  pay  ;  and  the  plaintiff  to  make  a  good  title  to  the  defendant  at 
his  (the  defendant's)  expense,  unless  a  fine  or  recovery  should  be 
necessary,  for  which  the  plaintiff  was  to  pay,  who,  on  executing  the 
convej'ances,  was  to  receive  the  rest  of  the  purchase-money.  All 
timber- trees,  elms,  and  willow-trees,  which  then  were  upon  any  of 
tlie  above  estates,  to  be  fairly  valued  by  two  appraisers,  and  the  pricea 
or  values  thereof  to  be  paid  by  the  respective  purchasers  of  the  estates 
at  the  time  before  mentioned ;  the  rents  of  the  respective  estates  to  be 
received  b}'  the  owners  tiU  the  24th  of  March  then  next.  It  was  also 
agreed  that,  in  case  the  plaintiff  should  not  be  enabled  to  make  a  good 
title  to  the  said  estate  before  the  said  24th  of  March,  that  agreement 
should  be  void.  And  although  the  plaintiff  had  done  and  performed 
every  thing  on  his  part,  &c.,  3'et,  protesting  that  the  defendant  had  not 
done  any  thing  on  his  part,  &c.,  "  in  fact,  the  said  duke  saith,  that  he 
the  said  duke  always  from  the  time  of  the  making  of  the  said  articles 
of  agreement,  until  and  upon  the  said  twenty-fourth  day  of  March  next 
ensuing  the  date  thereof,  and  alwa3's  since  hath  been,  and  is,  capable, 
"eady,  and  willing  to  make  a  good  title  to  the  said  William  Shore  of 
the  said  farm  and  premises,  and  boggy  land  so  agreed  to  be  purchased 
by  the  said  William  Shore  as  aforesaid,  and  to  execute  and  cause  to 
be  executed  necessary  and  proper  conveyances  and  assurances  of  the 
said  farm  and  premises,  and  boggy  lands,  to  the  said  William  Shore, 
if  the  said  William  Shore  would  have  drawn  and  prepared  the  same 
for  execution,  according  to  the  form  and  effect  of  the  said  articles  of 
agreement,  to  wit,  at  Hanworth  aforesaid :  And  the  said  duke  avers 
that  he  the  said  duke,  before  the  twenty- fifth  day  of  March,  being 
Lady-day,  1788,  to  wit,  on  the  twenty-second  day  of  March,  a.  d.  1788, 
at  Hanworth  aforesaid,  gave  notice  to  the  said  William  Shore,  that  he 
the  said  duke  was  ready  and  willing  at  any  time  to  make  a  good  title 
to  the  said  William  Shore  of  the  said  farm  and  premises  and  land,  so 
agreed  to  be  purchased  b}'  the  said  William  Shore,  and  to  execute 
and  cause  to  be  executed  proper  deeds,  conve3'ances,  and  assurances 
for  that  purpose,  if  the  said  William  Shore  would  prepare  the  same, 
he  the  said  duke  then  and  there  being,  and  still  being,  enabled  to 
make,  and  capable  of  making,  a  good  title  to  the  said  William 
Shore  of  the  said  farm  and  premises  and  land,  according  to  the 
form  and  effect  of  the  said  articles :  3'et  the  said  William  Shore 
did  not,  nor  would,  on  or  before  the  said  twenty-fourth  day  of  March 
next  ensuing  the  date  of  the  said  articles  of  agreement,  nor  hath  he  at 
any  time  hitherto,  drawn  or  prepared,  or  caused  to  be  drawn  or  pre- 
pared to  be  executed  any  deed,  convejance,  or  assurance  whatsoever, 
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of  the  said  farm  and  premises  and  lands  mentioned  in  the  said  articles 
of  agreement,  and  so  agreed  to  be  purchased  by  the  said  William  Shore 
as  aforesaid,  nor  did,  nor  would  pay  the  said  purchase-money  or  any 
part  thereof,  nor  did,  nor  would  accept  the  said  title  according  to  the 
said  articles  of  agreement ;  but,  on  the  contrary  thereof,  the  said  Wil- 
Uam  Shore  hath  wholly  neglected  and  refused,  and  still  doth  neglect 
and  refuse,  to  draw  or  prepare  any  deed,  conveyance,  or  assurance  of 
the  said  farm,  premises,  and  land,  unto  the  said  Wilham  Shore,  or  to 
pay  the  said  purchase-money  or  any  pait  thereof,  or  in  any  wise  to 
carry  the  said  articles  into  execution,  contrary,"  &c. 

Plea:  "That  the  said  duke  was  not  capable,  ready,  and  willing  to 
make,  nor  could  he,  the  said  duke,  make  a  good  title  to  the  said  Wil- 
liam of  the  said  farm  so  agreed  to  be  purchased,  according  to  the  tenor 
and  effect  of  the  said  agreement,  &c.  And  for  further  plea,  &c.,  that 
after  the  making  of  the  said  agreement,  and  before  Lad^'-day  then  next 
following,  to  wit,  on  the  twentieth  of  March,  a.d.  1788,  the  said  duke 
cut  down  divers,  to  wit,  500  of  the  said  timber  trees,  500  of  the  said 
elms,  and  500  of  the  said  willow-trees,  in  the  said  declaration  and 
agi'eement  respectively  mentioned,  and  b}'  the  said  agreement  agreed 
to  be  valued  and  paid  for  as  in  the  said  agreement  is  mentioned,  whereby 
the  said  duke  disabled  himself  from  performing,  and  it  became,  and 
was  impossible,  for  him  to  perform  and  fulfil  the  said  articles  of  agree- 
ment, on  his  part,  &c.  ;  for  which  reason  he,  the  said  William,  declined 
and  refused  to  carry  the  said  articles  into  execution  on  his  part,  as  he 
lawfully  might,"  &c. 

Replication :  Issue  on  the  first  plea,  and  general  demurrer  to  the 
second.     Joinder  in  demurrer. 

This  was  argued  in  Hilary  Term  last,  by  Lawrence^  Serjt.,  for  the 
plaintiff,  and  Bond,  Serjt.,  for  the  defendant,  and  a  second  time  in 
Easter  Term,  by  Le  Blanc,  Serjt.,  for  the  plaintiff,  and  Marshall,  Serjt., 
for  the  defendant. 

Tluj  arguments  in  support  of  the  demurrer  were  in  substance  as 
follow  :  — 

The  articles  of  agreement  in  this  case  divide  themselves  into  two 
branches.  First,  that  the  defendant  was  to  purchase  of  the  plaintiff  a 
farm,  &c.,  for  2.594/.,  in  part  of  payment  for  which  the  plaintiff  was  to 
accept  a  conve^'ance  of  other  premises.  Secondly,  that  the  trees  grow- 
ing upon  any  of  the  estates  should  be  valued  and  paid  foi  by  the 
respective  purchasers.  The  object  of  the  plea  is  to  show  that  the 
plaintiff,  having  cut  down  trees  on  his  estate,  was  incapable  of  per- 
forming his  part  of  the  agreement,  and,  therefore,  that  the  defendant 
was  not  bound  to  perform  tlie  other  part.  In  order  to  support  the  plea, 
it  must  be  proved  that  the  matter  contained  in  it  was  a  precedent  con- 
dition ;  for  if  it  wore  not  such  a  condition,  the  non-performance  of  it 
cannot  be  pleaded  in  bar.  Where  one  part  of  an  agreement  is  not  the 
consifleration  of  the  other,  non-performance  of  one  part  cannot  be 
pleaded  as  an  excuse  for  the  non-performance  of  the  other.     In  thif 
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case,  the  agreement  respecting  the  trees  was  no  part  of  the  considera- 
tion of  the  act  which  the  defendant  was  to  perform,  namely,  to  convey 
his  estate,  and  pay  the  residue  of  the  purchase-money.  Where  there 
are  mutual  remedies,  it  would  be  unjust  that  the  breach  of  one  cove- 
nant should  be  alleged  as  a  reason  for  the  breach  of  another,  because 
the  damages  arising  from  the  one  might  be  unequal  to  those  occasioned 
by  the  other.  The  case  of  Boone  v.  Ep-e  was  similar  to  the  present : 
there  the  covenant  was  for  well  and  truly  performing,  «fec.,  the  breach 
was  non-payment,  and  the  plea  in  bar,  that  the  plaintiff  was  not  legally 
possessed  of  the  negroes  on  the  plantation.  There  Lord  Mansfield 
said,  if  the  plea  were  allowed,  any  one  negro  not  being  the  property  of 
the  plaintiff  would  bar  the  action.  So  here,  if  this  plea  were  allowed, 
any  one  tree  being  cut  down  would  be  a  bar  to  the  plaintiff's  demand. 
In  Hunlocke  v.  Blacklowe,  2  Saund.  155,  the  terms  of  the  agreement  were 
as  strong  as  the  present,  but  there  a  similar  plea  was  not  allowed.  To 
the  same  effect,  also,  is  Cole  y.  Shallett,  3  Lev.  41.  Though  these 
were  actions  of  covenant,  yet  the  statute  of  8  &  9  "Will.  III.,  c.  11,  has 
put  actions  of  covenant  and  debt  for  a  penalty  on  nearly  the  same 
footing,  as  in  neither  more  than  the  real  damages  sustained  can  be 
recovered. 

On  the  part  of  the  defendant,  three  objections  were  made  to  the 
declaration :  1st.  That  the  plaintiff  had  not  shown  a  suflBcient  per- 
formance of  his  part  of  the  agreement  to  entitle  him  to  bring  an  action 
for  the  penalty.  The  conditions  in  this  case  seem  to  be  what  Lord 
Mansfield  calls  "dependent  conditions,"  in  which  the  performance  of 
one  depends  on  the  prior  performance  of  the  other ;  and,  therefore,  till 
the  prior  condition  be  performed,  the  other  party  is  not  liable  to  an 
action  for  the  non-performance  of  his  part.  Dougl.  691.  It  is  not 
enough  for  the  plaintiff  to  aver  that  he  is  ready  and  wiUing  to  perform 
his  part ;  the  defendant  is  not  obliged  to  convey  his  estate  to  the 
plaintitf  l)efore  the  plaintiff  conveys  to  him.  Even  in  covenant  to 
recover  damages  for  the  non-performance  of  this  agreement,  the 
plaintiff  must  have  shown  that  he  had  actually  done  all  in  his  power  to 
perform  his  part ;  but  this  being  debt  for  the  penalty,  an  action  of  a 
more  harsh  nature,  the  plaintiff  must  show  a  precise  performance ; 
which  is  made  a  condition  precedent.  A  court  of  equity' ,  on  the  same 
principle,  will  not  decree  a  specific  performance  of  an  agreement, 
unless  the  party  appl3ing  for  the  decree  has  exactly  performed  his 
part.  \Vl:erever  performance  is  necessary  to  be  aveiTed,  it  must  be 
shown  with  such  certainty  that  the  Court  may  judge  whether  the  intent 
of  the  covenant  be  performed.  5  Com.  Dig.  43.  To  make  a  good 
title  means  to  convey  by  a  good  title  ;  and  he  who  is  bound  to  convey 
is  bound  to  prepare  and  tender  such  conve^'ances  as  are  proper  to  make 
a  good  title  to  the  grantee.  1  Roll.  Abr.  465, 1.  3  ;  2  Lev.  95  ;  1  Venir. 
255  ;  1  Mod.  104.  If  it  be  said  that  the  defendant  must  prepare  the 
conveyances,  because  he  is  to  pay  the  expense  of  them,  the  answer  is 
Ihat  the  law  is  otherwise.     K  nothing  be  said  of  the  expense,  it  shall 
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be  (iefraj-ed  by  the  grantor.  1  Roll.  Abr.  422,  1.  50.  But  where  the 
grantee  is  to  pay  the  costs,  yet  the  grantor  must  prepare  the  convey- 
ances. Cro.  EUz.  517.  If  he  be  bound  to  assure  at  the  charge  of  the 
grantee,  he  must  give  notice  what  sort  of  conveyance  he  will  make. 
Ilalling's  Case,  5  Co.  22  b.  In  the  present  case,  as  neither  party  has 
done  an}-  act  towards  conveying  their  respective  estates,  neither  can 
bring  an  action  for  the  penalty.  But  if  it  should  be  holden  that  the 
defendant  was  bound  to  prepare  the  conveyances  because  he  was  to  pay 
the  expense,  3'et  the  plaintiff  has  not  shown  a  sufficient  performance, 
since,  for  an}'  thing  that  appears,  a  fine  might  be  necessary :  and  as 
such  fine  was  to  be  at  the  expense  of  the  plaintiff,  and  he  was  bound  to 
levy  it  if  necessar}-,  he  ought  to  have  shown  either  that  he  had  levied  it 
or  that  it  was  not  necessar}'.  But  supposing  the  defendant  was  bound 
to  prepare  the  conveyance  from  the  plaintiff,  then  must  the  plaintiff  be 
bound  to  i)repare  the  conveyance  from  the  defendant.  If  so,  the  plain- 
tiff ought  to  have  stated,  not  only  that  he  had  offered  to  make  a  good 
title  to  the  defendant,  but  also  that  he  had  prepared  a  conveyance  from 
the  defendant  to  him,  had  tendered  it  to  the  defendant  to  be  executed, 
and  demanded  the  diflTerence  in  value ;  but  that  the  defendant  had 
neither  prepared  a  conveyance  from  the  plaintiflT  to  him,  executed  the 
conveyance  from  him  to  the  plaintiff,  nor  paid  the  diflference. 

The  second  objection  to  the  declaration  is,  that  the  plaintiff  only 
states  that  he  was  ready  and  willing  to  make  a  good  title,  but  does 
not  show  what  title.  If  he  in  fact  had  no  title,  or  could  not  make  one 
to  the  defendant,  the  agreement  was  void  by  the  terms  of  it,  and  it 
would  be  impossible  for  him  to  recover ;  this  title  is  therefore  an  essen- 
tial part  of  the  case.  But  the  validity  of  the  title  is  a  matter  for  the 
cognizance  of  the  Court,  and  therefore  it  must  appear  on  the  record, 
that  the  Court  may  judge  of  it,  and  the  defendant  take  issue  on  any  of 
the  facts  which  support  it,  if  untrue,  or  demur  if  it  be  insufficient. 
Here  the  perfoiTuance  is  stated  so  generally,  that  no  precise  issue  can 
be  taken  on  it.  In  covenant,  the  breach  may  be  assigned  as  large 
as  the  covenant,  because  damages  only  are  to  be  recovered ;  but  in 
debt  for  a  penalty  a  precise  breach  must  be  shown,  because  a  breach  is 
a  forfeiture  of  the  whole  bond.  1  Ld.  llaym.  107.  No  issue  can  be 
taken  on  the  word  "patron"  or  "heir."  1  Ld.  Rayni.  202.  But 
the  word  "title"  is  of  much  more  vague  signification  than  either 
"  patron  "  or  "  heir."  Where  any  thing  is  to  be  done  as  a  precedent 
condition,  an  averment  that  the  party  was  ready  and  willing  to  do  it  ia 
insufficient ;  neither  is  an  averment  paratus  fnit  and  okulit  sufficient, 
unh'.ss  \w.  states  that  he  was  hindered  by  the  other  i)arty,  2  Saund.  3;')0  , 
1  lioll.  Abr.  4G5,  1.  40:  hut  pitrdfns  fuit  and  obtulit  is  sufficient  where 
nothing  is  to  be  done  on  his  part  before  the  other  has  done  a  prior  act. 
I  In  (I.  Tlie  plaintiff,  therefore,  ought  here  to  have  shown  that  he  had 
acluully  made  a  good  title  to  tiie  defendant,  and  what  that  title  was. 
Hob.  r.lK  77  ;  Cro.  Jac.  315,  425,  503  ;  Cro.  Eliz.  919  :  Yelv.  49  ;  Sid. 
4H7  ;    \Um\i.  t;2(). 
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The  third  objection  to  the  declaration  is,  that  there  are  three  breaches 
a88i<rned  in  an  action  of  debt,  but  it  is  not  stated  to  be  according  to  the 
fonu  of  the  statute  ;  for  as  before  the  Stat.  8  &  9  W.  III.,  c.  11,  only  one 
breach  could  be  assigned  in  an  action  of  debt,  if  many  be  now  assigned, 
notice  must  be  taken  of  the  statute  in  pleading.  But  the  breaches 
themselves  do  not  meet  the  covenant,  not  being  breaches  of  the  con- 
tract stated,  Thej'  are  :  1st.  That  the  defendant  did  not  draw  or  pre- 
pare any  conveyance.  2d.  That  he  did  not  pay  the  purchase-money. 
3d.  That  he  would  not  accept  the  title.  Now  a  breach  should  be 
assigned  in  the  words  of  the  covenant ;  or  at  least  it  must  contain  the 
plain  and  obvious  meaning  of  the  covenant.  But  it  has  been  proved 
that  the  defendant  was  not  bound  to  prepare  the  conveyance.  The 
agreement  also  was  that  he  should  satisfy  the  plaintiff,  partly  by  con- 
vej-ing  certain  premises  to  him,  and  by  paj-ing  him  the  remainder  in 
money,  not  that  he  should  pay  the  whole  in  money.  This  breach,  there- 
fore, ought  to  have  been,  that  the  defendant  did  not  convey  to  the 
plaintiff  the  premises  which  he  agreed  to  convey,  nor  pay  the  differ- 
ence. As  to  the  third  breach,  it  would  have  been  proper  if  the  plain- 
tiff had  shown  a  sufficient  performance  on  his  part ;  but  the  defendant 
could  not  accept  till  the  plaintiff  had  actually  executed  the  convey- 
ances. 

With  respect  to  the  plea,  it  is  to  be  observed  that  the  agreement  ia 
not  in  two  parts  ;  the  clause  relating  to  the  trees  is  not  a  new  contract 
of  sale,  but  the  mode  of  valuation.  It  was  understood  that  they  were 
to  go  with  the  land.  They  were  to  be  paid  for  by  the  respective  pur- 
chasers ;  that  is,  by  the  purchasers  of  the  land  on  which  they  grew, 
and  were  considered  as  part  of  the  purchase.  The  value  of  land  with 
timber  growing  on  it  can  only  be  fairly  estimated  by  an  appraisement 
of  the  timber.  But  a  grant  of  land  passes  all  woods  and  timber  gi'ow 
ing  on  it ;  Co.  Lit.  4  a  ;  the  appraisement  is  only  to  ascertain  the  value. 
Small  timber  growing  is  of  great  value,  which  if  cut  would  be  worth 
nothing.  Thriving  timber  will  pay  10  or  15  per  cent,  for  the  purchase- 
money,  and  without  it  the  land  may  be  of  no  value.  K  there  be  a 
covenant  to  leave  all  timber  on  the  land,  it  is  a  breach  for  the  party  to 
cut  them  down,  though  he  leave  them.  Sir  Tho.  Raym.  464.  If  the 
plaintiff  has  cut  tlown  any  of  the  trees,  he  is  not  entitled  to  the  penalty, 
because  he  has  deprived  the  estate  of  certain  quahties  which  were  an 
inducement  to  the  defendant  to  contract.  Admitting  the  authority  of 
Boone  v.  Eyre,  it  is  not  applicable  to  the  present  case  ;  there  the  value 
of  the  plantation  was  not  altered  by  the  loss  of  some  of  the  negroes. 
No  case  has  been  adduced  where  the  subject-matter  of  the  contract 
was  changed.  This  is  one  entire  contract.  The  sale  of  the  land  is  the 
sale  of  the  timber.  The  defendant  is  called  upon  to  pay  for  a  thing 
different  from  that  for  which  he  agreed.  Various  cases  might  be  put 
where  there  may  be  an  agreement  for  the  purchase  of  one  entire  thing, 
and  a  particular  mode  of  valuing  a  part  of  it. 

It  was  replied. 
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That  although  it  was  objected  that  the  plaintiff  had  not  shown  a 
sufficient  performance  on  his  part,  yet  he  had  stated  that  he  was  capa- 
ble, read}',  and  willing  to  make  a  good  title,  and  of  which  he  had  given 
notice  to  the  defendant.  This  was  sufficient.  The  plaintiff  was  not 
bound  to  execute  the  conveyances,  unless  the  defendant  had  drawn  and 
paid  for  them.  As  to  the  cases  cited,  where  it  was  holden  insufficient 
to  state  that  the  party  was  ready  and  willing  to  perform  his  part,  there 
some  specific,  certain  act  was  to  be  done ;  in  whicu  case,  performance 
was  necessar}'  to  be  averred.  But  here  the  plaintiff  was  to  make  no 
conveyance  without  the  consent  of  the  defendant.  The  first  class  of 
cases  only  shows  at  whose  expense  conveyances  were  to  be  made,  where 
there  was  no  express  agreement ;  but  here,  by  the  covenant,  the  de- 
fendant was  to  pay  it.  As  to  the  objection  that  a  fine  might  have  been 
necessary,  that  is  answered  by  stating  that  the  plaintiff  gave  notice  to 
the  defendant  that  he  was  ready  and  willing  at  any  time  to  make  a 
good  title.  If  a  fine  were  necessary,  the  defendant  ought  to  show  that 
it  was  necessary ;  the  plaintiff  agreed  to  levy  it  only  if  it  were  neces- 
sary. As  to  the  case  where  the  word  "patron"  was  not  sufficiently 
certain  to  take  issue  upon,  it  was  in  quare  impedit,  where  the  party  was 
obliged  to  make  out  a  title  to  himself,  and  show  an  actupl  presentation. 
In  the  other  class  of  cases  cited,  where  the  words  "  ready  and  wilKng" 
were  holden  not  sufficient,  an  absolute  performance  was  necessary  to 
be  stated,  because  it  was  wholly  in  the  power  of  the  party  to  perform 
the  act  required.  But  where  two  things  are  to  be  done  at  the  same 
time  by  different  parties,  it  is  enough  for  the  party  declaring  to  state 
that  he  was  ready  and  willing  to  perform  his  part ;  especially  where 
money  is  to  be  paid  for  the  conversance  of  an  estate,  in  which  case  the 
party  to  whom  the  estate  is  to  be  conveyed  is  not  forced  to  pay,  unless 
the  other  is  ready  and  wilhng  to  convey.  The  ground  of  the  decision 
in  Cro.  Jac.  315,  was,  that  the  plaintiff  ought  to  have  shown  by  what 
title  the  plaintiff  in  ejectment  recovered,  since  it  might  have  been  by 
his  own  conve^-ance,  and  then,  though  the  facts  alleged  were  true,  still 
there  might  be  no  breach  of  covenant.  On  this  principle  the  case  of 
Noble  V  King'  was  decided  in  this  court.  So,  also,  in  the  other  oases 
cited  1^  atrc  there  were  covenants  for  good  title  and  quiet  enjoyment, 
it  was  necessary  to  state  the  title  of  those  by  whom  the  parties  were 
evicted  or  disturbed,  because  the  facts  alleged  might  be  true,  and  yet 
the  covenants  might  not  be  broken.  The  case  cited  from  Yelvertou, 
49,  was  decided  principally  on  the  ground  that  the  declaration  ought 
to  have  shown  that  B.,  the  person  who  was  to  become  bound  according 
to  the  agreement,  was  in  fact  bound. 

As  to  the  third  objection  to  the  declaration,  namely,  that  the  breaches 
are  not  stated  to  be  assigned  by  virtue  of  the  statute ;  that  is  matter 
of  form,  and  not  to  be  taken  advantage  of  on  a  general  demurrer.  As 
to  the  objection  that  they  are  not  breaches  of  the  agreement  stated,  it 
is  to  be  observed  that  they  are  in  substance  and  truth  breaches  of  the 
agreement.     It  sufficiently  appears  from  them,  that  the  defendant  did 

I  1  H.  Bl.  M. 
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not  do  what  he  was  bound  to  do,  that  he  neither  prepared  the  conve\'- 
ances,  paid  the  purchase-money,  or  accepted  the  title  of  the  plaintiff. 
He  ought  by  some  act  on  his  part  to  have  enabled  the  plaintiff  to  have 
done  what  he  had  agreed  to  do,  namely,  to  convey,  &c.  No  answei 
has  been  given  to  the  case  of  Boone  v.  Ejtc,  where  the  negroes  were 
to  pass  with  the  land,  as  the  trees  in  this  case.  There  the  damages  for 
the  loss  of  the  negroes  were  unequal  to  those  which  would  have  accnied 
to  the  other  party.  There  also  a  gross  sum  was  stipulated  for  the 
negroes,  together  with  the  plantation ;  here,  there  was  only  an  agree- 
ment for  a  valuation.  If  any  tree  had  been  cut  down,  the  defendant 
would  have  paid  so  much  the  less ;  and  if  there  was  any  ideal  value 
annexed  to  the  growing  timber,  he  ought  to  have  stated  it.  The  whole 
contract  is  not  to  be  rescinded  by  an  alteration  in  the  trees  on  the 
land,  which  were  to  be  the  subject  of  a  separate  valuation. 

Cur.  adv.  vult. 

On  this  day  the  following  judgment  of  the  Court  was  delivered  by 
Lord  Loughborough,  who,  having  stated  the  pleadings,  said  :  — 

It  is  clear  in  this  case,  that  unless  the  plaintiff  has  done  all  that  was 
incumbent  on  him  to  do,  in  order  to  create  a  performance  by  the  defend- 
ant (if  I  may  use  the  expression) ,  he  is  not  entitled  to  maintain  the 
action.  If  he  has  not  set  forth  a  sufficient  title,  judgment  must  be 
against  him  whatever  the  plea  is,  and  if  the  plea  be  a  good  bar,  the 
same  consequence  must  follow.  It  was  argued  on  the  part  of  the  plain- 
tiff, that  the  agreement  respecting  the  trees  was  not  a  condition  prece- 
dent, and  therefore  a  breach  of  that  agreement  could  not  be  pleaded  in 
bar  of  the  action.  In  support  of  this  argument,  the  case  of  Boone  v. 
Eyre  was  cited  ;  but  in  that  case,  though  the  Court  of  King's  Bench  held 
the  plea  insufficient,  yet  they  laid  down  a  clear  and  well  founded  dis- 
tinction, that  where  a  covenant  went  to  the  whole  of  the  consideration 
on  both  sides,  there  it  was  a  condition  precedent ;  but  where  it  did  not 
go  to  the  whole,  but  only  to  a  part,  there  it  was  not  a  condition  prece- 
dent, and  each  party  must  resort  to  his  separate  remedy ;  and  for  this 
plain  and  obvious  reason,  because  the  damages  might  be  unequal.  The 
cases  also  of  Hunlocke  u.  Blacklowe,  2  Saund.  155,  and  Cole  v.  Shallett, 
3  Lev.  41,  were  cited  as  being  in  favor  of  the  plaintiff.  But  it  is  un- 
necessarj'  to  enter  into  the  discussion  of  those  cases,  though  perhaps 
doubts  ma}'  reasonably  be  entertained  of  the  doctrine  laid  down  in 
Saunders,  and  though  the  case  cited  by  him  in  his  argument  may  de- 
serve full  as  much  consideration  as  that  which  was  the  subject  of  the 
determination  of  the  Court.  For  we  found  our  opinion  in  the  present 
case  on  the  ground  of  the  distinction  in  Boone  v.  Ejtc,  which  we  think 
a  fair  and  sound  one.  Then  the  question  is.  Whether  the  covenant  o^* 
the  plaintiff  goes  to  the  whole  consideration  of  that  which  was  to  be 
done  by  the  defendant?  Now  the  duke  clearly  covenanted  to  convey 
an  estate  to  the  defendant,  in  which  all  the  timber  growing  on  tne 
estate  was  necessarily  included.     The  timber  was  not  disioine(i  from 
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the  estate  by  the  separate  valuation  of  it.  It  was  expressly  agreed  that 
all  trees,  &e.,  which  then  were  upon  any  of  the  estates  should  be  valued. 
But  it  is  not  to  be  permitted  to  a  party  contracting  to  convey  land, 
which  includes  the  timber,  by  his  own  act  to  change  the  nature  of  it 
between  the  time  of  entering  into  the  contract  and  that  of  perfonning 
it.  There  may  be  cases  where  the  timber  growing  on  an  estate  is  the 
chief  inducement  to  a  purchase  of  that  estate.  But  it  is  not  necessary 
to  inquire  whether  it  be  the  chief  inducement  to  a  purchase  or  not ;  for 
if  it  may  be  in  any  sort  a  consideration  to  the  party  purchasing  to  have 
the  timber,  the  party  selling  ought  not  to  be  permitted  to  alter  the 
estate  by  cutting  down  anj^  of  it.  This  is  not  an  action  of  covenant 
where  one  party  has  performed  his  part,  but  is  brought  for  a  penalty, 
on  the  other  party  refusing  to  execute  a  contract.  But  to  entitle  the 
party  bringing  the  action  to  a  penalty,  he  ought  punctually,  exactly, 
and  literally  to  complete  his  part.  We  are  therefore  of  opinion  that 
the  plea  is  a  good  bar  to  the  action,  and  on  this  we  give  our  judgment. 
My  brother  Marshall  made  some  exceptions  to  the  declaration,  which 
it  is  not  necessary  to  go  into,  but  which,  speaking  for  myself,  I  think 
material.  It  is  to  be  observed,  that  this  is  not  a  contract  absolutely 
and  at  all  events  to  convey.  Where  a  man  undertakes  to  convey,  he 
undertakes  to  convey  by  a  good  title.  There  are  cases  where  a  court 
of  equity  has  holden  that  a  party  so  undertaking  might  make  a  title  by 
procuring  an  act  of  Parliament,  and  that  he  was  bound  to  purchase  in 
all  outstanding  terms  to  make  a  good  title.  But  in  this  case,  if  the 
plaintiff  was  not  enabled  to  make  a  good  title  before  a  certain  day,  the 
agreement  was  to  be  at  an  end,  he  might  be  off  and  was  released  from 
his  engagement.  He  therefore  undertook  to  make  a  good  title  before 
a  given  time  ;  the  breach  assigned  is,  that  the  defendant  refused  to  ac- 
cept the  title.  But  what  title  ?  What  exhibition  of  title  ?  What  title 
was  tendered  to  him?  What  was  there  for  him  to  accept?  This,  per- 
haps, is  rather  dehors  the  question,  though  it  might  be  material  if  it 
were  necessary  to  take  it  into  consideration.^  But  the  ground  of  our 
detennination  is,  that  the  plea  is  good,  as  I  before  stated,  within  the 
distinction  laid  down  by  the  Court  of  King's  Bench  in  the  case  of 
Boone  u.  Eyre.  Judgment  for  the  defendant^^ 

1  In  Phillips  V.  Fielding,  2  H.  Bl.  123,  the  declaration  was  held  bad  because  it  did 
not  set  out  the  title  of  the  plaintiff.  But  this  case  was  overruled  by  Martin  v.  Smith, 
6  East,  555.     See  also  Ferry  v.  Williams,  8  Taunt.  62. 

2  Behrman  i>.  Newton,  103  Ala.  525,  530;  Smyth  v.  Sturgos,  108  N.  Y.  495,  ace 
See  Ames's  Cas.  ¥a\.  Jur.  I.  245,  as  to  the  jurisdictiou  of  equity  to  compel  the 

vendee  to  take  with  compeu.Mation  jjroperty  slightly  varying  from  the  agreement. 

In  Poole  V.  Hill,  6  M.  &  W.  835,  an  action  of  covenant  by  the  vendor  for  the  failure 
of  the  vendee  to  complete  a  purchase  of  real  estate,  the  declaration  alleged  that  the 
plaintiff  was  ready  and  willing  to  convey,  but  made  no  allejiation  of  tender.  The 
defendant  demurred.  Lord  Abinger,  C.  B.,  in  delivering  the  judgment  of  the  court, 
said;  "  We  were  at  first  disposed  to  think  that  the  averment  that  the  plaintiff  was 
ready  and  willing  to  convey  was  insufficient ;  but  after  hearing  the  point  discussed  by 
Mr.  Croinpton,  we  are  satisfied  that  it  was  not  necessary  to  aver  more  than  this.  On 
•  contract  for  the  sale  of  lands,  unless  it  be  expressly  stipulated  otherwise,  the  convey- 
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In  the  King's  Bench,  June  19,  1792. 

[Reported  in  4  Term  Reports,  761.] 

Tots  was  an  action  of  debt  to  recover  21?.  on  certain  articles  ot 
agreement,  the  substance  of  which  was  stated  in  the  declaration.  The 
defendant  craved  oj'er  of  the  agreement,  by  which  the  plaintiff  agreed 
that  he  would,  on  or  before  the  2d  of  September  then  next,  "  by  such 
conve3-ances,  surrenders,  assurances,  ways,  and  means  in  the  law,  shall 
reasonably  devise,  advise,  or  require,^  well  and  sufficiently  grant,  sell, 
release,  assign,  and  surrender,  or  otherwise  convey  to  the  defendant  all 
that  cop3'hold  tenement,  Ijing,"  &c.  In  consideration  whereof  the  de- 
fendant covenanted  to  pay  to  the  plaintiff  the  sum  of  210/.  on  or  before 
the  second  day  of  September  next  ensuing ;  on  failure  of  complying 
with  the  before-mentioned  agreement  the  defendant  was  to  pay  to  the 
plaintiff  the  sum  of  21/.  ;  and  if  the  plaintiff  did  not  deliver  the  estate 
according  to  the  before-mentioned  agreement,  then  he  was  to  pay  to 
the  defendant  the  sum  of  21/.  It  was  further  agreed  between  the  par- 
ties that  the  plaintiff  should  take  up  the  copyhold  as  follows,  that  is  to 
say:  "  That  the  plaintiff  should  take  it  up  either  for  the  defendant  or 
his  wife,  as  the}'  should  agree  at  the  time  ;  that  the  plaintiff  should  take 
it  up  for  himself;  that  each  party  should  pay  share  and  share  alike  to- 
wards the  expenses  attending  the  taking  it  up."  The  defendant  then 
pleaded,  1st.  Non  est  factum.  2d.  That  the  plaintiff  did  not,  on  or 
before  the  second  da}'  of  September  next,  &c.,  by  such  convej'ances, 
assurances,  surrenders,  waj's,  and  means  in  the  law,  reasonably  de- 
vised, advised,  and  required,  well  and  sufficiently  grant,  sell,  and  release, 
assign  and  surrender,  or  otherwise  convey  to  the  defendant  the  said 
premises  in  the  said  articles  of  agreement  mentioned,  &c.  3d.  That 
the  plaintiff  did  not  on  or  before  the  second  day  of  September,  &c.,  or 
at  any  time  since,  well  and  sufficiently  grant,  sell,  and  release,  assign 
and  surrender,  or  otherwise  convey  to  the  defendant  the  said  premises, 

ance  is  to  be  at  the  expense  of  and  to  be  prepared  by  the  purchaser.  Here  it  was  for 
the  purchaser  to  make  out  the  conveyance  in  the  usual  course ;  that  being  done,  his 
agreenoent  is  on  a  given  day  to  pay  the  purchase-money,  and  the  plaintiff's  to  execute 
the  conveyance  and  complete  the  title.  The  defendant  could  not  have  maintained  an 
action  for  the  non-completion  of  the  purchase,  without  averring  that  he  had  tendered 
a  conveyance.  He  was  to  perform  the  initiative  before  the  plaintiff  could  be  called 
upon  to  offer  a  conveyance,  and  the  plaintiff  was  not  bound  to  execute  a  conveyance 
until  the  defendant  had  prepared  and  tendered  it  for  execution.  The  declaration  is 
therefore  good,  and  the  judgment  will  be  for  the  plaintiff." 

In  the  United  States,  however,  the  duty  of  preparing  a  conveyance  devolves  upon 
the  vendor.  50  American  Decisions,  673  ;  Warvelle  on  Vendors  (2d  ed.),  §  350 ; 
Leaird  v.  Smith,  44  N.  Y.  618;  Raudabaugh  v.  Hart,  61  Ohio  St.  73,  87;  Boyd  «, 
McCuUough,  137  Pa.  7. 

^  The  agreement  was  drawn  in  this  inaccurate  manner. 

VOL.  11.  —  3 
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&c.  4tli.  That  the  plaintiff,  at  the  time  of  the  making  of  the  articles, 
&c.,  had  nothing  in  the  said  premises,  whereby  he  could  be  enabled  to 
grant,  &c.,  to  the  defendant  the  said  premises,  &c. 

To  the  three  last  pleas  the  plaintiff  demurred  generally. 

Wood,  in  support  of  the  demurrer.  The  two  first  special  pleas  are 
di'awn  on  a  supposition  that  the  conveyance  by  the  plaintiff  to  the 
defendant  is  a  condition  precedent,  and  that  the  defendant  is  not  liable 
on  his  covenant  till  the  plaintiff  has  performed  the  covenant  on  his 
part.  But,  on  the  true  construction  of  these  articles,  this  was  not  a 
condition  precedent  on  the  plaintiff's  part,  but  the  covenants  were 
mutual  and  independent,  a  breach  of  either  of  which  gives  the  other 
party  a  right  of  action.  If  it  had  been  agreed  "  that  the  defendant 
would,  on  a  particular  da}',  pay  the  money  upon  the  plaintiff's  convey- 
ing," that  would  have  made  the  conveyance  a  condition  precedent  to 
the  payment  of  the  mone}'.  But  here  the  parties  have  relied  on  the 
mutual  covenants  which  each  entered  into  with  the  other.  Those  cov- 
enants are  general,  not  depending  upon  each  other.  The  first  is,  that 
the  plaintiff  shall  convey,  &c.,  expressed  in  the  most  general  terms  ;  in 
consideration  whereof  (that  is,  in  consideration  of  the  plaintiff's  cove- 
nant) the  defendant  covenanted  to  pay,  «fec.,  in  terms  equally  general. 
In  1  Rol.  Abr.  415,  pi.  8,  "  If  by  articles  of  agreement  between  B.  and 
C,  bj'  which  B.  covenants,  for  the  consideration  afterwards  to  be  ex- 
pressed, to  convey  certain  lands  to  C.  in  fee,  and  after  C.  covenants 
on  his  part,  for  the  consideration  aforesaid,  to  pay  B.  160/.,  in  this 
case,  although  B.  does  not  assure  the  land  to  C,  still  C.  is  bound  to 
pay  the  mone}' ;  for  the  assurance  of  the  land  is  not  a  condition  prece- 
dent ;  but  they  are  distinct  and  mutual  covenants."  So,  in  Pordage  v. 
Cole,  the  plaintiff  declared  on  a  specialt}',  by  which  it  was  agi'eed  that 
the  defendant  should  give  the  plaintiff  775/.  for  all  his  lands,  &c.  ;  that 
the  defendant  had  given  the  plaintiff  5s.  as  earnest ;  and  that  it  was 
also  agreed  that  the  defendant  should  pay  the  plaintiff  the  residue  of 
the  775/.  at  a  certain  time  ;  and  the  breach  was  the  non-pa^Tiient  of 
that  residue.  To  this  the  defendant  demurred,  and  objected  that  th<^ 
plaintiff  had  not  aven-ed  a  conveyance  on  his  part,  or  a  tender  of  one  ; 
and  there  too  the  word  "  pro"  was  used,  which,  it  was  said  in  Co.  Lit. 
204  a,  makes  a  condition  in  matters  executory  ;  but  it  was  held  that 
the  action  was  well  brought,  and  that,  if  the  plaintiff  did  not  conve}', 
the  defendant  had  his  remedy  against  him  on  the  covenant.  Again, 
in  Blackwell  v.  Nash,  the  plaintiff  declared  that  he  covenanted  to  trans- 
fer to  the  defendant,  at  a  certain  time,  so  much  stock,  and  that  the 
defendant,  in  consideration  of  the  premises,  covenanted  to  accept  and 
pay  for  it ;  he  then  averred  that  he  was  ready,  and  offered  to  transfer  to 
the  defendant,  who  refused  to  accept  or  pay,  &c.  On  demurrer  it  was 
objected  that  "  for  it"  made  a  condition  precedent,  and  that  the  plain- 
tiff should  have  shown  an  actual  transfer  of  the  stock  ;  to  which  it  was 
unswered  that  they  were  mutual  covenants,  and  that  the  plaintiff  need 
not  Khow  a  iKuTormance  on  his  purl ;  and  it  was  held  that  in  consider- 
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ation  of  the  premises  was  in  consideration  of  the  covenant  to  transHr. 
and  not  of  an  actual  transferring,  for  which  the  defendant  had  his  rem- 
ed\-,  [In  answer  to  a  question  from  the  Court,  whether  this  case  could 
he  distinguished  from  the  late  cases  of  Kingston  v.  Preston,  Jones  v. 
Barclay,  and  Lord  Aldborough  y.  Lord  Newhaven,^  where  the  rule  was 
established,  that  when  two  acts  are  to  be  done  at  the  same  time,  neither 
party  can  maintain  an  action  without  showing  performance,  or  an  offei 
to  perform  on  his  part ;  which  rule  applied  to  all  cases  of  sale  ;  he 
said]  :  This  case  maj-  be  distinguished  from  those,  because  here  the 
conveyance  was  to  be  such  as  the  defendant  should  require.  The 
words  are  "  b}-  such  conveyances.  &c.,  shall  reasonably*  deWse,  advise, 
or  require  ; "  which  eWdcntlv  mean  such  as  the  defendant  should  wish. 
The  first  act  was,  therefore,  to  be  done  b}-  the  vendee,  who  should  have 
directed  what  conve3-ance  he  wished  to  have.  And  by  another  part  of 
the  agreement  the  plaintiff  was  to  take  up  the  copyhold  either  for  the 
defendant  or  his  wife,  as  they  should  agree  ;  then  they  should  first  have 
elected  to  whom  it  should  be  made.  Now,  if  the  first  act  were  to  be 
done  by  the  defendant,  this  case  differs  from  those  alluded  to. 

Lord  Kenyon,  C.  J.  This  case  is  extremely  clear,  whether  con- 
sidered on  principles  of  strict  law  or  of  conmaon  justice.  The  plaintiff 
engaged  to  sell  an  estate  to  the  defendant,  in  consideration  of  which 
the  defendant  undertook  to  pay  210Z.  ;  and  if  he  did  not  carry  the  con- 
tract into  execution,  he  was  to  pay  211.  And  now,  not  having  con- 
veyed his  estate,  or  offered  to  do  so,  or  taken  an}'  one  step  towards  it, 
the  plaintiff  has  bi'ought  this  action  for  the  penalty.  Suppose  the  pur- 
chase-mone}'  of  an  estate  was  40,000/.,  it  would  be  absurd  to  say  that 
the  purchaser  might  enforce  a  conve^-ance  without  payment,  and  compel 
the  seller  to  have  recourse  to  him,  who  perhaps  might  be  an  insolvent 
person.  The  old  cases  cited  bj'  the  plaintiff's  counsel  have  been  accu- 
rateh'  stated ;  but  the  determinations  in  them  outrage  common  sense. 
I  admit  the  principle  on  which  they^  profess  to  go  ;  but  I  think  that  the 
judges  misapplied  that  principle.  It  is  admitted  in  them  all  that  where 
the}-  are  dependent  covenants  no  action  will  he  by  one  party,  unless  he 
have  performed  or  offered  to  perform  his  covenant.'  Then  the  question 
is  whether  these  are  or  are  not  dependent  covenants?  I  think  they 
are  ;  the  one  is  to  depend  on  the  other ;  when  the  one  party  conveyed 
his  estate,  he  was  to  receive  the  purchase-money ;  and  when  the  other 
parted  with  his  money,  he  was  to  have  the  estate.  They  were  recip- 
rocal acts  to  be  performed  by  each  other  at  the  same  time.  It  seems, 
from  the  case  in  Strange,  that  the  judges  were  surprised  at  the  old! 
decisions ;  and,  in  order  to  get  rid  of  the  difficulty,  they  said  that  a 
tender  and  refusal  would  amount  to  a  performance.  It  is  true  they 
went   farther,    and   said    that   "in   consideration    of    the    premises" 

1  Mich.  21  Geo.  HI.,  B.  R. 

*  In  an  action  at  law,  it  is  universally  conceded  that  if  the  covenants  are  dependent 
the  plaintiff  cannot  recover  without  proving  a  tender.  As  to  the  rule  in  equity,  see 
Ames's  Cas.  Eq.  Jur.  342. 
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meant  only  in  consideration  of  the  covenaiit  to  transfer,  and  not 
in  consideration  of  the  actual  transferring  of  the  stock ;  but  to  the 
latter  part  of  that  judgment  I  cannot  accede.  It  is  our  duty,  when 
we  see  that  principles  of  law  have  been  misapplied  in  any  case, 
to  overrule  it.  The  principle  is  admitted  in  all  the  cases  alluded  to 
that,  if  they  be  dependent  covenants,  performance  or  the  offer  to 
perform  must  be  pleaded  on  the  one  part,  in  order  to  found  the 
action  against  tiie  other.  The  mistake  has  been  in  the  misapplica- 
tion of  that  principle  in  the  cases  cited.  And  I  am  glad  to  find  that 
tiiie  old  cases  have  been  overruled,  and  that  we  are  now  warranted  by 
precedent  as  well  as  by  principle  to  say  that  this  action  cannot  be 
maintained. 

BuLLER,  J.  The  agreement  was  that  the  plaintiff  should  sell  his 
estate,  and  that  the  defendant  should  buy  it.  In  the  nature  of  the 
thing,  therefore,  the  two  acts  are  to  be  done  together.  In  Kingston  w. 
Preston,  Lord  Mansfield  said :  "  The  construction  contended  for  is, 
that  in  spite  of  his  teeth  the  defendant  shall  be  obhged  to  give  per- 
sonal credit  to  the  plaintiff ;  whereas  the  essence  of  the  agreement  was 
that  neither  should  trust  the  other  personally."  The  next  case  was 
Jones  V.  Barclay ;  there  the  plaintiff,  who  was  the  seller,  stated  that 
he  had  offered  to  assign  and  execute  and  deliver  a  general  release, 
and  had  tendered  a  draft  of  an  assignment  and  release,  and  offered  to 
execute  and  deliver  such  assignment,  but  that  the  defendant  had  abso- 
lutely discharged  him  from  executing  the  same,  or  any  assignment  and 
release  whatsoever.  The  effect  of  that  was  to  put  an  end  to  the  con- 
tract ;  and  therefore  it  was  held  that  the  plaintiff  was  entitled  to  dam- 
ages ;  Lord  Mansfield  sa3'ing,  "  that  the  plaintiff  had  done  every  thing 
in  his  power  to  perform  the  agreement,  and  that  the  defendant  only 
had  been  guilty  of  the  neglect."  Then  followed  the  case  of  Lord 
Aldborough  v.  Lord  Newhaven,  in  which  it  was  said  that  the  plaintiff 
must  show  either  that  he  had  assigned  the  house,  or  that  he  had  ten- 
dered an  assignment,  before  he  could  insist  on  paj^ment,  because  both 
acts  were  to  be  done  at  the  same  time.  And,  in  truth,  if  there  had 
been  no  case  in  opposition  to  the  ancient  ones,  I  should  not  have  been 
afraid  of  making  a  precedent,  the  principle  on  which  our  decision  is 
founded  being  universally  admitted  in  all  the  cases.  A  distinction, 
however,  has  been  made  between  this  case  and  those  of  Kingston  v. 
Preston,  &c.,  by  saying  that  the  defendant  was  to  do  the  first  act  here, 
namely,  to  elect  to  whom  the  estate  should  be  conveyed,  whether  to 
him  or  his  wife.  But  there  is  no  foundation  for  this  distinction ;  for 
the  first  act  was  to  be  done  by  the  plaintiff;  the  words  are,  "  the  said 
R.  Goodisson  shall  take  it  up  for  himself;  "  he  was  first  to  be  admitted, 
before  he  could  surrender  to  the  defendant. 

Gkosk,  J.  In  a  case  in  Ilobart*  there  is  a  good  deal  of  comment 
on  tlie  word  pro,  showing  in  what  cases  it  operates  as  a  condition  pre- 
cedent and  where  it  does  not.  But,  notwithstanding  some  of  the  old 
authorities,  the  courts  of  later  ti.'^es  have  considered  whether  in  reality 
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the  first  act  is  not  to  be  performed  by  the  seller,  or  at  least  whethe*' 
they  are  not  concurrent  acts.  There  is  so  much  good  sense  in  the 
later  decisions  that  it  is  too  much  to  say  that  they  are  not  law. 
There  being  several  precedents  in  support  of  our  decision,  and  those 
being  lounded  in  good  sense  and  justice,  I  think  we  ought  to  take 
advantage  of  them.  Judgment  for  the  defendant.^ 

Oibbs,  who  was  to  have  argued  for  the  defendant,  mentioned  the 
ease  of  the  Duke  of  St.  Albans  u.  Shore,  1  H.  Bl.  Rep.  270,  and  Boone 
tf.  Eyre  there  cited. 


MORTON  V.  LAMB. 
In  the  King's  Bench,  Februakt  1,  1797. 
[Reported  in  7  Term  Reports,  125.] 

In  an  action  on  the  case,  the  plaintiff  declared  against  the  defend- 
ant, for  that  whereas,  on  the  10th  February,  1796,  at  Manchester,  in 
the  count}'  of  Lancaster,  in  consideration  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defendant,  had  then  and  there 
bought  of  the  defendant  200  quarters  of  wheat,  at  5/.  Os.  6d.  per 
quarter,  such  price  to  be  therefor  paid  by  the  plaintiff  to  the  defend- 
ant, he  the  defendant  undertook  and  then  and  there  promised  the 
plaintiff  to  deliver  the  said  corn  to  him  the  plaintiff  at  Shardlow,  in 
the  county  of  Derby,  in  one  month  from  that  time,  viz.,  of  the  sale; 
and  then  he  alleged  that,  although  he  the  plaintiff  always,  from  the 
time  of  making  such  sale  for  the  space  of  one  month  then  next  follow- 
ing and  afterwards,  was  ready  and  willing  to  receive  the  said  com  at 
Shardlow,  yet  the  defendant,  not  regarding  his  said  promise,  &c.,  did 
not  in  one  month  from  the  time  of  the  making  of  such  sale  as  afore- 
said, or  at  any  other  time,  deliver  the  said  corn  to  the  plaintiff,  at 
Shardlow  or  elsewhere,  although  he  the  defendant  was  often  requested 
so  to  do,  &c.  The  defendant  pleaded  the  general  issue ;  and  at  the 
trial  the  plaintiff  recovered  a  verdict. 

Holroyd  obtained,  in  the  last  term,  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  judgment  should  not  be  arrested,  because  it  was 
not  averred  that  the  plaintiff  had  tendered  to  the  defendant  the  price 
of  the  corn,  or  was  ready  to  have  paid  for  it  on  delivery.  He  ss.ld  this 
was  necessary  on  the  principle  estabUshed  in  many  cases,  particularly 
in  Tuorpe  v.  Thorpe,  Callonel  v.  Briggs,  Kingston  v.  Preston,  Jones  r. 
Barclay,  and  Goodisson  v.  Nunn,  that  when  something  is  to  be  done  by 
both  parties  to  a  contract  at  the  same  time,  as  in  this  case  the  tendering 

1  Pead  V.  Trull,  173  Mass.  450;  Ackley  v.  Elwell.  5  Halst.  304.  ace. 
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of  tlie  inone}-  and  the  deliveiy  of  the  corn,  there  the  party  suing  the  other 
for  non-performance  of  his  part  must  aver  an  offer  at  least  at  the  same 
time  to  perform  what  was  to  be  done  b}'  himself. 

Law  J  Wood,  and  Scarlett  now  showed  cause.  The  covenants  here  are 
mutual  and  independent,  and  each  party  has  a  remedy  by  action  against 
the  other  for  non-performance  of  his  part.  But  if  there  be  any  prece- 
dence between  them,  the  delivery  of  the  goods  ought  in  the  regular 
order  of  things  to  precede  the  pa^'ment  of  the  price.  In  neither  case 
can  the  averment  contended  for  be  necessary.  The  distinction  is  taken 
in  man}'  cases  that  where  two  things  are  to  be  done,  and  the  time  of 
doing  it  is  mentioned  for  one  and  not  for  the  other,  there  the  thing  for 
doing  which  the  time  is  stipulated  must  be  done  first,  and  so  averred  to 
be.  Pafford  v.  Webbe,  2  Rol.  Rep.  88  ;  Pordage  v.  Cole,  1  Saund.  319  ; 
Peters  v.  Opie,  2  Saund.  352,  1  Ventr.  177,  214  ;  Elwick  v.  Cudworth, 
1  Lutwitch,  493  ;  Hilton  v.  Smith,  ib.  496.  So  in  Thorpe  v.  Thorj^e, 
it  was  said  by  Holt,  C.  J.,  that  if  bj^  the  agi'eement  a  day  certain  is  ap- 
pointed for  the  pajTnent  of  money,  and  this  day  is  to  happen  before  the 
act  can  be  performed  for  which  the  money  is  to  be  paid,  there,  although 
the  words  are  that  he  shall  pay  so  much  for  the  performance  of  the  act, 
yet  after  the  day  appointed  the  party  shall  have  his  action  for  the  money 
before  the  thing  is  performed.  And  that  is  a  stronger  case  than  the 
present,  because  the  act  for  which  the  recompense  is  to  be  given 
ought  in  reason  to  precede  the  recompense  itself.  In  Blackwell  v. 
Nash  the  plaintiff  declared  in  debt  for  a  penaltj^  on  a  covenant  that 
he  should  transfer  so  much  stock  to  the  defendant  on  or  before  the  2l8t 
September,  and  that  the  defendant  in  consideration  of  the  premises 
covenanted  to  accept  and  pay  for  it ;  and  then  the  plaintiff  averred  that 
he  was  ready  and  offered  to  transfer  the  stock  on  that  day,  but  that  the 
defendant  refused  to  accept  or  pay  for  it.  It  was  objected  in  arrest  of 
judgment  that  the  actual  transfer  of  the  stock  was  a  condition  precedent 
which  ought  to  have  been  averred,  but  the  Court  held  that  "  in  consider- 
ation of  the  premises  "  meant  in  consideration  of  the  covenant  to  trans- 
fer, and  not  of  an  actual  transferring,  for  which  the  defendant  had  hia 
remedy ;  though  if  it  did  mean  the  latter,  a  tender  and  refusal  would 
amount  to  performance.  And  they  added  that  in  all  such  cases  the 
great  question  was,  who  was  to  do  the  first  act?  But  that  where  the 
transfer  was  to  be  upon  payment,  there  was  no  color  to  make  the  trans- 
fer a  condition  precedent.  The  same  doctrine  was  held  in  Dawson  v. 
Myer.^  These  cases  went  on  the  ground  that  the  parties  had  mutual 
remedies  on  their  reciprocal  promises,  and  therefore  there  was  no  need 
of  the  averment  contended  for.  But  the  case  of  Merrit  v.  Rane  ^  aj> 
plies  as  strongly  in  another  point  of  view.  There  the  plaintirt'  declared 
on  an  agreement  that  in  consideration  of  252/.  paid  to  the  defendant,  he 
agreed  to  transfer  6,000/.  South  Sea  stock  to  the  plaintiff  or  his  exccu- 
br»rs,  &c.,  at  any  time  before  the  9th  .January,  1720,  within  three  daya 

'  1  Str.  712.  '■'  1  «ir.  468. 
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after  demand  in  writing,  upon  pajinent  of  the  further  sum  of  9,0U0/.  ; 
then  he  averred  the  demand  in  writing,  and  that  he  attended  on  the 
Jay,  hut  that  the  defendant  did  not  appear  to  transfer.  One  of  the  ob- 
jections was,  that  the  plaintiff  had  not  averred  that  he  had  the  money 
there  on  the  day  to  have  paid  upon  the  transfer ;  but  the  Court  said  that 
as  to  the  plaintiff's  not  showing  a  tender,  that  ought  to  have  come  from 
the  defendant  by  way  of  excuse,  that  he  was  there  ready  to  have  trans- 
fen  ed  if  the  plaintiff  had  been  there  to  have  paid  the  money.  To  apply 
therefore  the  reasoning  of  all  these  authorities  to  the  present  case : 
Here  the  first  act  to  be  done  was  by  the  defendant,  namely,  the  carr}'- 
ing  of  the  corn  to  Shardlow ;  b}'  not  doing  which  he  broke  his  agree- 
ment, and  a  cause  of  action  accrued  to  the  plaintiff  according  to  that 
class  of  cases,  wherein  agreements  of  this  sort  have  been  construed  to 
give  mutual  remedies  to  the  parties.  But  admitting  that  he  was  not 
bound  to  deliver  the  corn  there  until  the  plaintiff  was  prepared  to  pay 
for  it ;  still  that  ought  to  come  from  the  defendant  b}'  way  of  excuse, 
and  the  tender  of  payment  was  not  necessar}'  to  be  averred  by  the  plain- 
tiff as  a  condition  precedent  to  the  right  of  action.  The  defendant 
might  have  shown,  in  excuse  for  the  non-performance  on  his  part,  either 
that  he  carried  the  corn  to  the  place,  and  was  readj'  to  have  delivered 
it,  but  that  the  plaintiff  was  not  there  to  receive  it ;  or  that  the  plain- 
tiff refused  to  receive  it ;  or  that  he  was  not  read}'  to  pa}'  for  it.  Lan- 
cashire V.  Killingworth,  12  Mod.  531,  Salk.  624;  Ughtred's  case,  7  Co. 
10.  Where  an  action  is  brought  for  monej'  due,  the  defendant  may  show 
in  his  defence  a  tender  and  refusal,  or  that  he  was  prepared  at  the  daj' 
and  place  appointed  to  pay  the  monej',  but  that  the  plaintiff  was  not 
there  to  receive  it ;  yet  it  never  was  held  necessary  for  the  plaintiff  to 
aver  in  his  declaration  that  he  was  readj'  to  receive  it.  And  here,  if  the 
readiness  to  pay  had  been  averred,  it  could  have  answered  no  purpose ; 
because  no  issue  could  have  been  taken  on  it.  Besides,  in  no  case  is  ten- 
der of  paj'ment  necessarj'  to  be  averred  when  the  contract  is  executory, 
as  it  is  in  this  case,  for  there  the  parties  necessaril}'  rel}'  upon  the  mutual 
remedies  arising  out  of  it ;  the}"  give  mutual  credit  to  each  other.  All  the 
cases  cited  on  the  other  side  are,  if  strictly  considered,  cases  of  condition 
precedent.  Several  of  them,  as  well  as  the  subsequent  cases  of  Camp- 
bell V.  Jones  and  Porter  v.  Shepherd,^  laid  down  the  rule  that  whether 
covenants  be  or  be  not  independent  on  each  other  must  depend  on  the 
good  sense  of  the  thing ;  that  is,  who  in  the  fair  sense  and  meaning  of 
the  parties  was  required  to  do  the  first  act.  Now  here  there  is  no  doubt 
that  the  first  act  was  to  be  done  by  the  defendant,  which  he  neglected 
to  do :  and  it  would  be  absurd  to  require  a  person  to  pay  for  goods 
before  he  had  received  them ;  though  if  he  were  not  ready  to  pay  for 
them  at  the  time  when  the  other  was  ready  to  deliver  them,  that  miglit 
be  a  reason  for  the  non-deliver}'.  But  still  that  is  only  matter  of  de- 
fence and  excuse  on  the  part  of  the  defendant,  which  it  is  incumbent  on 

»  a  T.  R.  686. 
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him  to  show.  And  yet  tlie  effect  of  the  averment  required  is,  that  the 
plaintiff  was  bound  to  tender  the  price  before  the  goods  were  even 
offered  to  him. 

Holroyd,  contra :  This  action  is  not  brought  against  the  defendant 
for  having  omitted  to  carry  the  corn  to  Shardlow,  even  allowing  that 
to  be  the  first  act  to  be  done ;  and  therefore  much  of  the  plaintiff's 
argument  does  not  apply.  But  the  ground  of  complaint  is  that  it  was 
not  delivered  to  him  there  ;  and  consequently,  upon  this  form  of  declar- 
ing, it  may  be  assumed  that  the  defendant  did  carry  the  corn  there. 
The  question  then  comes  to  this,  whether  the  defendant  was  bound  to 
deliver  his  corn,  the  plaintiff  not  being  there  ready  to  pay  for  it.  For  if 
not,  then  it  follows,  according  to  all  the  late  determinations,  that  he 
ought  to  have  averred  a  tender  of  the  price,  or  that  he  was  there  ready 
to  pay  for  it,  if  the  defendant  had  been  there  ready  to  receive  it,  and 
deUver  the  corn.  And  for  this  purpose  it  is  not  necessary  to  show  that 
the  tender  of  the  price  was  a  condition  precedent,  strictly  so  considered ; 
for,  according  to  Goodisson  v.  Nunn  and  Kingston  v.  Preston,  if  the 
acts  are  concurrent  and  in  the  nature  of  the  transaction  to  be  done  at 
the  same  time,  before  one  of  the  parties  can  maintain  an  action  against 
the  other  for  the  non-performance  of  his  part  he  must  aver  that  he 
performed  or  was  ready  to  perform  every  thing  on  his  own  part. 
Callonel  v.  Briggs  is  m  point.  That  was  an  executory  agreement,  like 
the  present,  to  paj'  so  much  money  six  months  after  the  bargain,  the 
plaintiff  transferring  stock.  There  Lord  Holt  said,  "If  either  party 
would  sue  upon  this  agreement,  the  plaintiff  for  not  pajdng,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a  transfer 
or  a  tender,  and  the  other  a  payment  or  a  tender :  and  this,"  says  he, 
"though  there  be  mutual  promises.  If  I  sell  j'ou  my  horse  for  10/., 
if  you  will  have  the  horse,  I  must  have  the  money ;  or  if  I  wiU  have 
the  money,  you  must  have  the  horse."  Or,  according  to  Lancashire 
V.  Killingworth,  the  plaintiff  should  have  averred  that  he  was  ready 
at  the  place  to  have  received  the  corn  on  the  last  day  of  the  time  within 
which  it  was  to  be  delivered,  and  ready  and  willing  to  have  paid  the 
price ;  but  that  no  person  was  there  on  the  part  of  the  defendant  to 
deliver  the  corn.  The  delivery  of  the  corn  and  the  pa}Tnent  of  the 
price  were  concurrent  acts  to  be  done  by  the  parties  at  the  same  time, 
the  one  depending  on  the  other;  and  if  so,  then,  within  the  principle  of 
all  the  modern  cases,  the  plaintiff  ought  to  have  averred  in  his  declara- 
tion a  tender  of  the  price,  for  want  of  which  it  is  bad. 

Lord  Kenyon,  C.  J.  If  this  question  depended  on  the  technical 
niceties  of  pleading,  I  should  not  feel  so  much  confidence  as  I  do ;  but 
it  depends  altogether  on  the  true  construction  of  this  agreement.  The 
defendant  agreed  with  the  plaintiff  for  a  certain  quantity  of  corn,  to  be 
delivered  at  Shardlow  within  a  certain  time  ;  and  there  can  be  no  doubt 
but  that  the  parties  intended  that  the  payment  should  be  made  at  the 
time  of  the  deliver3\  It  is  not  imputed  to  the  defendant  that  he  did 
Dot  carry  the  corn  to  Shardlow,  but  that  he  did  not  deliver  it  to  the 
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plaintiff;  to  this  declaration  the  defendant  objects,  and  says,  "  I  did  not 
deliver  the  com  to  you  (the  plaintiff) ,  because  you  do  not  say  that  you 
were  ready  to  pay  for  it ;  and  if  3'ou  were  not  ready,  I  am  not  bound  to 
deliver  the  corn ; "  and  the  question  is,  whether  that  should  or  should 
not  have  been  alleged.  The  case  decided  by  Lord  Holt,  in  Salk.  112, 
if,  indeed,  so  plain  a  case  wanted  that  authority  to  support  it,  shows 
that  where  two  concurrent  acts  are  to  be  done,  the  part}'  who  sues  the 
other  for  non-performance  must  aver  that  he  had  performed,  or  was 
ready  to  perform  his  part  of  the  contract.  Then  the  plaintiff  in  this 
case  cannot  impute  to  the  defendant  the  non-delivery  of  the  corn,  with- 
out alleging  that  he  was  ready  to  pay  the  price  of  it.  A  plaintiff,  who 
comes  into  a  court  of  justice,  must  show  that  he  is  in  a  condition  to 
maintain  his  action.  But  it  has  been  argued  that  the  delivery  of  the 
corn  was  a  condition  precedent,  and  some  cases  have  been  cited  to 
prove  it ;  but  they  do  not  appear  to  me  to  be  applicable.  In  the  one 
in  Saunders,^  the  party  was  to  pull  down  a  wall,  and  was  then  to  be 
paid  for  it ;  there  is  no  doubt  but  that  the  pulling  down  of  the  wall  was 
a  condition  precedent  to  the  pajTuent ;  the  act  was  to  be  done,  and 
then  the  price  was  to  be  paid  for  it.  So  in  the  case  in  Salk.  171,  where 
work  was  to  be  done,  and  then  the  workman  was  to  be  paid.  And  in 
ordinary  cases  of  this  kind  the  work  is  to  be  done  before  the  wages  are 
earned ;  but  those  cases  do  not  apply  to  the  present,  where  both  the 
acts  are  to  be  done  at  the  same  time.  Speaking  of  conditions  prece- 
dent and  subsequent  in  other  cases  only  leads  to  confusion.  In  the 
case  of  Campbell  v.  Jones,  I  thought,  and  still  continue  of  that  opinion, 
that  whether  covenants  be  or  be  not  independent  of  each  other  must 
depend  on  the  good  sense  of  the  case,  and  on  the  order  in  which  the 
several  things  are  to  be  done  ;  but  here  both  things  —  the  delivery  of 
the  corn  b}'  one,  and  the  payment  by  the  other  —  were  to  be  done  at  the 
same  time  ;  and  as  the  plaintiff  has  not  averred  that  he  was  ready  to 
pay  for  the  corn,  he  cannot  maintain  this  action  against  the  defendant 
for  not  delivering  it. 

Grose,  J.  It  is  difficult  to  reconcile  all  the  cases  in  the  books  on  the 
subject  of  conditions  precedent ;  but  the  good  sense  to  be  extracted 
from  them  all  is,  that  if  one  party  covenant  to  do  one  thing  in  consid- 
eration of  the  other  party's  doing  another,  each  must  be  ready  to  per- 
fonn  his  part  of  the  contract  at  the  time  he  charges  the  other  with 
non-performance.  Here  the  question  is,  what  was  the  intention  of  the 
parties  ;  thej'  clearly  intended  that  something  should  be  done  by  each 
at  the  same  time.  The  corn  was  to  be  delivered  at  Shardlow  to  the 
plaintiff  for  a  certain  price  to  be  therefor  paid  by  him,  that  is,  at 
the  time  of  the  delivery ;  then  the  readiness  to  pay  should  have  been 
averred  by  the  plaintiff. 

Lawrence,  J.  It  has  been  argued,  on  behalf  of  the  plaintiff,  that 
this  must  be  considered  as  a  declaration  on  mutual  promises,  and  that 

»  2  Saund.  25a 
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as  this  is  a  demand  on  the  defendant  on  the  ground  of  some  mutual 
promise  made  by  him,  and  which  was  the  consideration  of  the  plaintiff's 
promise,  it  was  not  necessary  to  aver  performance  on  his  part ;  but,  if 
so,  the  declaration  is  not  adapted  to  the  truth  of  the  case  in  not  stating 
that  the  defendant's  promise  was  in  consideration  of  the  plaintiff's. 
But  on  this  declaration  I  can  only  consider  it  as  an  agi'eement  by  the 
defendant  to  dehver  the  corn  at  Shardlow  on  being  paid  for  it.  The 
payment  of  the  money  was  to  be  an  act  concurrent  with  the  delivery ; 
and  then  the  case  is  like  that  of  Callonel  v.  Briggs,  which  was  on  an 
agreement  to  pay  so  much  monej'  six  months  after  the  bargain,  the 
plaintiff  transferring  stock  ;  and  there  Lord  Holt  said,  "  If  either  party 
would  sue  upon  this  agreement,  the  plaintiff  for  not  paying,  or  the  de- 
fendant for  not  transferring,  the  one  must  aver  and  prove  a  transfer  or 
a  tender."  He  did  not  sslj  that  the  not  doing  it  should  come  from  the 
defendant  by  waj'  of  excuse,  but  that  the  doing  it  must  be  alleged  in 
the  declaration  ;  and  that  affords  an  answer  to  great  part  of  the  argu- 
ment urged  on  behalf  of  the  defendant  in  this  case.  The  tendering  of 
the  money  by  the  plaintiff  makes  part  of  the  plaintiff's  title  to  recover, 
and  he  must  set  out  the  whole  of  his  title.  The  strongest  case  cited  for 
the  defendant  was  that  of  Merrit  v.  Rane ;  ^  but  that  does  not  appear 
to  me  of  sufficient  weight  to  overturn  the  authority  of  the  case  of  Cal- 
lonel V.  Briggs.  I  do  not  quite  understand  what  the  Court  there  said, 
that  it  was  not  necessary  to  allege  a  tender,  for  that  it  should  have 
come  from  the  defendant  by  way  of  excuse ;  for,  as  it  was  stated  that 
the  plaintiff's  agent  was  read}'  to  receive  a  transfer  of  the  stock,  but 
that  the  defendant  did  not  attend,  it  would  have  been  absurd  to  state 
a  tender  of  the  money  to  a  person  who  was  not  present  to  receive  it. 
There  is,  however,  another  case,  not  referred  to  in  the  argument,  Lea 
V.  Exelb}',  which  is  an  authoritj'  to  show  that  the  plaintiff  in  this  case 
should  have  averred  a  tender.  There  the  plaintiff  declared  that  in  con- 
sideration that  he  had  promised  to  pay  the  defendant  (who  was  pos- 
sessed of  a  lease  for  years,  the  inheritance  of  which  was  in  the  plaintiff), 
a  certain  sum  on  such  a  day,  the  defendant  promised  on  paj'ment  to 
surrender  to  him  the  lease ;  and  that  he  had  tendered  the  money  at 
the  time,  but  that  the  defendant  had  not  surrendered ;  and  on  motion 
in  arrest  of  judgment,  because  it  was  not  alleged  that  the  defendant 
refused  as  well  as  that  the  plaintiff  tendered,  the  Court  held  that  the 
declaration  was  bad  for  that  reason.  Therefore,  on  the  authority  of 
that  case,  and  of  that  of  Callonel  v.  Briggs,  I  am  of  opinion  that  the 
declaration  cannot  be  supported,  and  that  the  judgment  must  be 
arrested.  Eule  absolute.^ 

1  Brennan  v.  Ford,  46  Cal.  7,  16;  Dunham  v.  Pettee,  8  N.  Y.  508,  ace.  See  also 
Rawson  v.  Johnson,  1  East,  203 ;  English  Sale  of  Goods  Act,  sec.  28 ;  Mechem  on 
Sales,  §  538. 
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WITHERS   y.  REYNOLDS. 

In  the  King's  Bench,  November  14,  1831. 

[Reported  in  2  BamewaU  4r  Adolphus,  882.] 

Assumpsit  for  not  delivering  straw  to  the  plaintiff  pursuant  to  agree- 
oient.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Sittings  in  Mid- 
dlesex after  last  Hilarj'  Term,  the  agreement  proved  was  as  follows  :  — 

John  Reynolds  undertakes  and  agrees  to  supply  Joseph  Withers  with  wheat 
straw  of  good  quality  sufficient  for  his  use  as  a  stablekeeper,  and  delivered  on 
his  piemises  as  above  (/.  e.,  at  Long  Acre,  London),  till  the  24th  of  June, 
18.'30,  at  the  sum  of  thirty-three  shillings  per  load  of  thirty-six  trusses,  to  be 
delivered  at  the  rate  of  three  loads  in  a  fortnight,  in  a  dry  state  and  without 
damage.  And  the  said  J.  W.  hereby  agrees  to  pay  to  the  said  J.  R.  or  his 
order  the  sum  of  thirty-three  shillings  per  load  for  each  load  of  straw  so  deliv- 
ered on  his  premises  from  this  day  tiU  the  24th  of  June,  1830,  according  tc 
the  t*"'ms  of  this  agreement. 

(Signed)  Joseph  Withers,  John  Reynolds. 

The  straw  was  regularly  sent  in  from  the  20th  of  October,  1829, 
when  this  agreement  was  made,  till  the  end  of  January,  1830.  At  that 
time,  the  plaintiff  being  in  arrear  for  several  loads  of  straw,  the  defend- 
ant called  upon  him  for  the  amount,  and  he  thereupon  tendered  to  the 
defendant  11/.  lis.,  being  the  price  of  all  the  straw  delivered,  except 
the  last  load,  saving  that  he  should  always  keep  one  load  in  hand. 
The  defendant  objected  to  this,  but  was  at  length  obUged  to  take  the 
sum  offered  ;  and  he  then  told  the  plaintiff  that  he  would  send  no  more 
straw  unless  it  was  paid  for  on  deliver}' ;  and  accordingh'  no  more  was 
sent.  On  the  part  of  the  defendant  it  was  submitted  that  there  must 
be  a  nonsuit,  inasmuch  as  the  plaintiff,  on  his  own  showing,  had  not 
peiformed  his  own  part  of  the  contract,  which  was,  in  effect,  to  pay  for 
each  load  on  deliver}-.  Lord  Tenterden,  C.  J.,  was  of  this  opinion, 
but  directed  a  verdict  for  the  plaintiff,  reserving  the  point.  A  rule  nisi 
was  afterwards  obtained  for  entering  a  nonsuit. 

Campbell  and  R.  V.  Richards  now  showed  cause.  Two  things  inde- 
pendent of  each  other  were  stipulated  by  this  contract  to  be  done  by 
the  respective  parties  ;  the  defendant  was  to  deliver  straw  ;  the  plaintifl 
to  pay  the  price.  No  time  of  payment  was  specified.  There  appears 
nothing  which  could  entitle  the  defendant  to  insist  on  receiving  his 
money  till  the  whole  quantity  of  straw  was  delivered.  Pa}Tnent,  then, 
was  not  a  condition  of  the  defendant's  performance  of  his  contract. 
His  promise  was  given  in  consideration  that  the  plaintiff  promised  to 
pay,  not  in  consideration  of  performance.  If  the  plaintiff  was  bound 
to  pay  for  each  load  on  delivery,  still  it  does  not  follow  that  a  refu^ 
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to  pay  for  one  load  excused  the  defendant  from  any  future  performanra 
of  his  contract.  Weaver  v.  Sessions.^  And,  according  to  that  case, 
he  ought  at  least  to  have  shown  that  he  subsequently  made  a  tender  of 
executing  his  part  of  the  agreement,  which  the  plaintiff  rejected.  The 
defendant,  therefore,  upon  his  construction  of  the  agreement,  ma}'^  be 
entitled  to  bring  a  cross-action,  but  has  no  defence  to  this. 

Piatt,  contra.  The  only  question  is  upon  the  construction  of  this 
agreement.  It  is  true,  no  time  of  payment  was  specified,  but,  in  the 
absence  of  an}'  express  stipulation,  the  money  would  be  payable  on 
demand  as  often  as  it  became  due  ;  and  here  the  words,  "  to  pay  thirty- 
three  shillings  per  load  for  each  load  so  deUvered,"  intimate  that  the 
price  of  each  load  was  to  be  due  as  soon  as  it  was  dehvered.  (Here 
he  was  stopped  by  the  Court.) 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  not 
entitled  to  recover.  There  is,  I  think,  no  doubt  that  by  the  terms  of 
this  agreement  the  plaintiff  was  to  pa}'  for  the  loads  of  straw  as  they 
were  delivered.  If  that  were  not  so,  the  defendant  would  have  been 
liable  to  the  inconvenience  of  giving  credit  for  an  indefinite  length  of 
time,  and,  in  case  of  non-payment,  bringing  an  action  for  a  very  large 
sum  of  money,  which  does  not  appear  to  have  been  intended  by  the 
contract.  Then  the  only  question  is,  whether,  upon  the  plaintiff's  say- 
ing ' '  I  will  not  pay  for  the  goods  on  delivery  "  (for  that  was  the  effect 
jf  his  communication  to  the  defendant) ,  it  was  incumbent  on  the 
defendant  to  go  on  supplying  straw :  and  he  clearly  was  not  obliged 
to  do  so. 

Parke,  J.  The  substance  of  the  agreement  was,  that  the  straw 
should  be  paid  for  on  deliver}'.  The  defendant  clearly  did  not  contem- 
plate giving  credit.  When,  therefore,  the  plaintiff  said  that  he  would 
not  pay  on  delivery  (as  he  did  in  substance,  when  he  insisto<l  on  keeping 
one  load  in  hand) ,  the  defendant  was  not  obliged  to  go  on  supplying 
him. 

Taunton,  J.  The  contract  does  not  say  merely  that  so  much  straw 
shall  be  supplied  at  thirty-three  shillings  a  load,  but  it  adds  that  the 
plaintiff  shall  pay  that  sum  "for  each  load  of  straw  deUvered  on  his 
premises"  from  the  date  of  the  agreement  till  the  24th  of  June,  1830. 
'Yha.t  prima  facie  imports  that  each  load  was  to  be  paid  for  as  delivered. 

Patteson,  J.  If  the  plaintiff  had  merely  failed  to  pay  for  any  par- 
ticular load,  that  of  itself  might  not  have  been  an  excuse  to  the  defend- 
ant for  delivering  no  more  straw  ;  but  the  plaintiff  here  expressly  refuses 
to  pay  for  the  loads  as  delivered  ;  the  defendant,  therefore,  is  not  lii  ble 
for  ceasing  to  perform  his  part  of  the  contract.  Eule  absolute 

1  6  Taunt.  IM. 
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OLIVER  KANE  et  al.  v.  JOHN  HOOD. 

Supreme  Judicial  Court  op  Massachusetts,  October  27,  1832. 

[Reported  in  13  Pickering,  281.] 

Assumpsit,  brought  by  the  executors  of  John  Innis  Clark.  FriaJ 
before  Shaw,  C.  J. 

The  plaintiffs  rely  upon  an  unsealed  contract  made  b}'  Clark  and 
Hood,  dated  October  28,  1803,  by  which  "  it  is  mutually  agreed  that 
Hood  is  to  have  the  land,  &c.  (describing  certain  land  in  Somerset)  in 
consideration  of  which  the  said  Hood  is  to  pa}'  the  said  Clark  $700, 
$200  of  wliich  are  to  be  paid  in  ten  days,  half  the  remainder  in  twelve 
months,  and  the  other  half  in  two  3'ears,  from  the  above  date,  with  the 
interest  annually  ;  and  the  deed  to  be  executed  at  the  completing  of  the 
last  payment." 

The  two  first  instalments  had  been  paid  and  received  before  the  com- 
mencement of  this  action. 

The  plaintiffs  neither  allege  nor  prove  that  they  ever  made  or  ten- 
dered or  offered  an}'  deed  or  conveyance  of  the  land,  but  they  aver  that 
Clark,  in  his  lifetime,  and  they,  in  their  capacit}'  of  executors,  since  his 
decease,  have  alwa3'S  been  ready  to  conve}'  the  land  to  Hood,  and  to 
execute  to  him  a  good  and  sufficient  deed  thereof,  upon  his  complying 
with  the  terms  of  the  contract  on  his  part,  and  that  they  are  here  in 
court  ready  to  execute  such  deed  upon  his  complying  with  those  terms. 

The  defendant  contends  that,  the  two  first  instalments  being  fully 
paid,  the  agreements  of  the  parties,  in  respect  to  the  last  instalment, 
are  mutuall}'  dependent  and  conditional,  and  neither  is  bound  to  per- 
form without  a  tender  of  performance  on  the  other  side,  to  be  made  at 
the  same  time. 

On  the  contj-ary,  the  plaintiffs  contend  that  the  promise  of  the  de- 
fendant is  independent,  and  that  he  was  bound  to  pay  at  the  time  and 
conformably  to  the  terms  of  the  contract,  in  consideration  of  the  en- 
gagement of  Clark,  without  any  tender  of  performance  on  the  part  of 
the  plaintiffs. 

The  plaintiffs  became  nonsuit,  subject  to  the  opinion  of  the  Court 
on  the  above  question. 

Cobb,  for  the  plaintiffs,  cited  Terry  u.  Duntz,  2  H.  Bl.  389  ;  1  Wms. 
Saund.  320,  note  4  ;  Gardiner  v.  Corson,  15  Mass.  500. 

W.  Baylies  and  Battelle,  for  the  defendant,  cited  Callonel  v.  Briggs, 
1  Salk.  112  ;  Thorpe  v.  Thorpe,  ibid.  171  ;  Jones  v.  Barkley,  2  Doug. 
684  ;  Goodisson  v.  Nunn,  4  T.  R.  761  ;  Glazebrook  v.  Woodrow,  8 
T.  R.  366  ;  PhiUips  v.  Fielding,  2  H.  Bl.  123  ;  Martin  v.  Smith,  6 
East,  555  ;  Johnson  v.  Reed,  9  Mass.  78  ;  Cunningham  v  Morrell, 
10  Johns.    208;    Couch   v.   Ingersoll,   2  Pick.   292;    Dana  v.   Kii\ff 
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ibid.  155  ;  Hunt  v.  Livermore,  5  Pick.  395  ;  Bean  v.  Atwater,  4  Conn.  3  ; 
I'arker  v.  Parmele,  20  Johns.  130. 

8haw,  C.  J.,  delivered  the  opinion  of  the  Court.  This  is  a  contract 
not  under  seal,  but  the  same  rules  govern  the  construction  of  it  as 
those  applicable  to  cases  of  covenant.  The  only  question  which  would 
seem  to  be  presented  by  the  facts  is,  whether,  in  a  contract  between 
parties  relative  to  the  same  subject-matter,  some  stipulations  may  be 
mutual  and  independent,  and  others  dependent  and  mutually  condi- 
tional ;  and  this  question  was  settled  in  the  case  of  Couch  v.  IngersoU, 
2  Pick.  292.  Indeed,  the  point  in  question  constituted  distinctly  the 
ground  of  decision  in  that  case,  because  the  plaintiff,  without  having 
tendered  perfonuance  on  his  part,  recovered  on  a  breach  of  one  cove- 
nant because  it  was  independent,  and  failed  on  the  other,  because,  upon 
the  construction  put  upon  it  by  the  Court,  it  was  independent. 

In  the  present  case,  the  two  first  instalments  of  the  purchase-money 
were  to  be  paid  before  the  time  fixed  for  the  conveyance  of  the  land, 
and  therefore  it  is  ver}'  clear  they  are  independent.  Had  a  suit  been 
brought  for  either  of  them,  no  tender,  offer,  or  averment  of  readiness, 
would  have  been  necessar}',  and  no  defence  could  have  been  made. 
The  obligation  of  the  defendant  to  pay  the  money  at  the  times  stipu- 
lated was  absolute  and  unconditional.  But  it  is  shown  by  the  facts, 
that  the  two  first  instalments  were  fully  paid  ;  and  though  payment 
was  not  made  at  the  times  fixed,  yet  it  was  afterwards  accepted,  and 
the  plaintiffs  affirmed  the  contract  by  suing  on  it.  Then  the  question 
is,  whether  the  pa3-ment  of  the  last  instalment  on  the  one  side,  and  the 
execution  and  tender  of  the  deed,  upon  pajTnent  being  made,  on  the 
other,  were  not  dependent  and  conditional ;  and  we  think  they  were. 
The  words  are,  "  and  the  other  half  in  two  j^ears,  with  interest  annuall3% 
and  the  deed  to  be  executed  at  the  completing  of  the  last  payment." 
Suppose  the  whole  had  been  payable  at  once,  instead  of  being  payable 
by  instalments,  and  the  stipulation  had  been  to  pay  seven  hundred 
dollais  in  two  years,  the  deed  to  be  executed  at  the  pa3'ment;  upon 
this  statement  of  the  question,  is  there  a  doubt  that  the  agreements 
would  have  been  mutually  dependent  and  conditional?  I  think  not. 
The  intent  of  the  parties  is  to  govern.  And  what  difference  is  there, 
whether  the  final  pa^nnent  is  the  whole  or  part,  the  remainder  of  the 
purchase-money  having  been  paid  and  accepted?  Where  the  whole 
purchase-money  is  to  be  paid  at  once  and  the  deed  is  to  be  then  given, 
the  covenants  are  held  to  be  dependent,  because  it  is  unreasonable  to 
presume  that  the  purchaser  intended  to  pay  the  whole  consideration, 
without  having  the  equivalent  in  a  title  to  the  land  purchased.  The 
same  reason  applies  to  the  last  instalment.  An  obvious  reason  why 
the  first  and  second  instalments  should  be  paid  without  having  a  deed 
is,  that  the  vendor  was  to  withhold  the  title  as  a  security  for  the  pur- 
cnase-money,  and  the  vendee  was  content  to  rely  on  the  vendor's 
contract  for  his  future  title ;  but  no  such  reason  applies  to  the  final 
and  complete  payment  of  the  purchase-money.    Whether,  therefore,  w« 
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consider  the  particular  language  of  the  contract,  or  the  general  intent 
of  the  parties,  we  think  these  parts  of  the  contract  were  mutually  de- 
pendent and  conditional,  and  the  plaintiffs  cannot  recover  without 
•verring  performance  or  an  offer  to  perform  on  their  part. 

Plaintiffs  nonsuiO 


ELLEN  V.   TOPP. 
In  the  Exchequer,  April  15,  1851. 

[Reported  in  6  Exchequer  Reports,  424.] 

Covenant  on  an  indenture  of  apprenticeship  of  the  2l8t  of  July, 
1846,  by  the  master  against  the  father  of  the  apprentice,  the  father 
being  a  party  to  the  indenture.  The  material  parts  of  this  indenture 
(of  which  profert  was  made)  were  as  follows:  "This  indenture  wit- 
nesseth,  that  Richard  Topp,  an  infant,  of  the  age  of  sixteen  j'ears  or 
thereabouts,  b^-  and  with  the  consent  of  his  father,  George  Topp,  of,  &c., 
farmer,  doth  put  himself  apprentice  to  Frederick  Ellen,  of,  &c.,  auc- 
tioneer, appraiser,  and  corn-factor,  to  learn  his  art,  and  with  him  after 
the  manner  of  an  apprentice  to  serve  from  the  1st  day  of  Jul}'  now  last 
past  unto  the  full  end  and  tenn  of  five  years  from  thence  next  follow- 
ing, to  be  fully  complete  and  ended  ;  during  which  term  the  said  ap- 
prentice his  master  faithfuU}'  shall  serve,  his  secrets  keep,  his  lawful 
commands  everywhere  gladly  do."  The  indenture  then  proceeded  to 
state  that  the  apprentice  should  do  no  damage  to  his  master,  &c.,  and 
that  he  ' '  shall  not  absent  himself  from  his  master's  service  da}'  or  night 
unlawfully,  but  in  all  things,  as  a  faithful  apprentice,  he  shall  behave 
himself  towards  his  said  master  and  all  his  during  the  said  term.  And 
the  said  Frederick  Ellen,  in  consideration  of  the  sum  of  70/.  to  liim  iu 
hand  paid  by  the  said  George  Topp  upon  the  execution  of  these  pres- 

1  Bank  of  Columbia  v.  Hagner,  1  Pet.  455 ;  Hill  v.  Grigsby,  35  Cal.  656 ;  Sanford 
V.  Cloud,  17  Fla.  532;  Duncan  v.  Charles,  5  111.  561 ;  Runkle  v.  Johnson,  30  111.  332; 
Headley  v.  Shaw,  39  111.  354 ;  McCulloch  v.  Dawson,  1  Ind.  413 ;  Summers  v.  Sleeth, 
45  Ind.  598 ;  Clark  v.  Continental  Improvement  Co.,  57  Ind.  135 ;  Berryhill  i'. 
Byington,  10  Iowa,  223;  Courtright  v.  Deeds,  38  Iowa,  507;  Wadlington  v.  Hill, 
18  Miss.  560;  Eckford  v.  Halbert,  30  Miss.  273;  Robinson  v.  Harbour,  42  Miss.  795; 
Ackley  v.  ElweU,  5  Halsted,  304 ;  Egbert  v.  Chew,  2  Green,  N.  J.  L.  446  ;  Shiun  v. 
Roberts,  1  Spencer,  435;  Johnson  v.  Wygant,  11  Wend.  48;  Glenn  v.  Rossler,  156 
N.  Y.  161  ;  Powell  v.  Dayton,  &c.  R.  R.  Co.,  14  Oreg.  356,  ace.  See  also  Giles  v.  Giles, 
9  Q.  B.  164. 

Weaver  v.  Childress,  3  Stew.  (Ala.)  361  ;  Hays  r.  Hall,  4  Port.  374,  387;  White  v. 
Beard,  5  Port.  94,  100;  Miller  v.  Wild  Cat  Road  Co.,  52  Ind.  51  ;  Clopton  v.  Bolton, 
23  Miss.  78;  McMath  i'.  Johnson,  41  Miss.  439;  Morris  i-.  Sliter,  1  Denio,  59;  Gale 
V.  Best,  20  Wis.  44;  Shenners  v.  Pritchard,  104  Wis.  287,  contra.  See  also  Loud  v 
Pomona  Land  Co.,  153  U.  S.  564 ;  Gibson  v.  Newman,  2  Miss.  341. 
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ents  (the  receipt  whereof  the  said  Frederick  Ellen  doth  herebj-  ac- 
knowledge), doth  hereby  covenant  and  agree  to  and  with  the  said 
George  Topp,  his  executors  and  administrators,  and  also  the  said  Rich- 
ard Topp,  that  he,  the  said  Frederick  Ellen,  his  executors  and  adminis- 
trators, his  said  apprentice  in  the  art  of  an  auctioneer,  appraiser,  and 
corn-factor,  which  he  useth,  by  the  best  means  that  he  can,  shall  teach, 
and  instruct,  or  cause  to  be  taught  and  instiucted,  finding  unto  the 
said  apprentice  sufficient  meat,  drink,  and  lodging,  and  other  necessa- 
ries during  the  said  term,  except  wearing  apparel,  medical  attendance, 
and  pocket-money ;  and  the  said  George  Topp,  for  himself,  his  execu- 
tors and  administrators,  doth  hereby  covenant  and  agree  with  the  said 
Frederick  Ellen,  his  executors  and  administrators,  that  he  the  said  George 
Topp,  his  executors  and  administrators,  shall  and  will  find  and  provide 
his  said  son  Richard  Topp  with  wearing  apparel,  medical  attendance, 
washing,  and  pocket-money,  dming  the  said  term ;  and  for  the  true 
performance  of  all  and  every  the  said  covenants  and  agreements,  either 
of  the  said  parties  bindeth  himself  unto  the  otlier  by  tliese  presents." 
The  declaration  then  stated,  that  the  said  Richard  Topp  afterwards,  to 
wit,  on  the  said  21st  of  July,  1846,  entered  and  was  then  received 
into  the  service  of  the  plaintiff  as  such  apprentice  as  aforesaid,  and 
continued  in  such  service  under  and  by  virtue  of  the  said  indenture 
for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid 
until  and  upon  the  22d  of  July,  1849  ;  and  laid  as  a  breach  that 
the  said  Richard  Topp  did  not  nor  would  faithfully  serve  the  plain- 
tiff according  to  the  tenor  and  effect,  true  intent  and  meaning  of  the 
said  indenture,  but  on  the  contrary  thereof  the  said  Richard  Topp, 
during  the  said  term  of  five  years  in  the  said  indenture  mentioned, 
to  wit,  on  the  said  22d  of  July,  1849,  did  unlawfully  absent  himself 
from  the  service  of  the  plaintiff,  and  hath  from  thence  hitherto  remained 
and  continued  absent  from  the  service  of  the  plaintiff,  contrary  to  the 
tenor  and  effect  of  the  said  indenture,  and  of  the  said  covenant  of 
the  defendant  in  that  behalf  made  as  aforesaid,  to  the  plaintiff's 
damage,  &c. 

The  defendant,  after  setting  out  the  indenture  on  oyer,  pleaded  that 
the  plaintiff,  at  the  time  of  the  making  of  the  said  indenture  as  in  the 
declaration  mentioned,  exercised  the  art  and  carried  on  the  business  of 
an  auctioneer,  appraiser,  and  corn-factor,  as  therein  mentioned  ;  and 
that  the  apprenticeship  and  covenants  aforesaid  were  made  with  the 
plaintiff  as  such  auctioneer,  appraiser,  and  corn-factor,  and  not  other- 
wise, and  that,  after  the  making  of  the  said  indenture,  and  before  the 
accruing  of  the  cause  of  action,  &c.,  to  wit,  on,  «fec.,  the  plaintiff  volun- 
tarily and  of  his  own  free  will  gave  up,  relinquished,  abandoned,  and 
ceased  to  exercise  and  carry  on,  and  hath  not,  at  any  time  since,  exer- 
cised and  carried  on  the  art  and  business  of  a  corn-factor  as  aforesaid. 
Verification. 

RepUcation :  That  the  plaintiff  relinquished  his  business  as  a  corn- 
factor  aforesaid,  with  the  full  knowledge  and  consent  of  the  defendant 
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in  that  benalf ;  and  that,  from  the  time  of  such  relinquishment  contin- 
ually until  the  accruing  of  the  cause  of  action  in  the  declaration 
mentioned,  the  said  Richard  Topp,  with  full  knowledge  of  such  reiiu- 
quishment  as  aforesaid,  continued,  with  the  consent  of  the  defendant 
in  that  behalf,  to  serve  the  plaintiff  under  the  said  indenture.  Verifi- 
cation. 

Special  demurrer  to  the  replication,  inter  alia,  on  the  grounds  that 
the  consent  of  the  defendant  to  the  relinquishment  by  the  plaintiff  of 
his  business  of  a  corn-factor  aforesaid,  and  to  the  continuing  of  the  said 
Richard  Topp  to  serve  the  plaintiff  as  in  the  replication  mentioned,  is 
not  alleged  to  have  been  given  or  contained  b}'  or  in  any  deed  or  in- 
strument under  the  seal  of  him  the  defendant,  and  that  the  contract  in 
the  declaration  mentioned  could  not  in  law  be  varied  or  altered  by 
parol,  or  b^'  any  consent  other  than  a  consent  given  or  contained  in 
some  deed  or  instrument  under  seal ;  and  that  the  replication  is  a  de- 
partiire  from  the  declaration ;  that  the  contract  rehed  upon  in  the 
declaration  is  a  contract  to  employ  and  serve  in  the  art  and  mystery  of 
an  auctioneer,  appraiser,  and  corn-factor ;  and  the  repUcation  sets  up 
some  new  alleged  contract  to  employ  and  serve  in  the  art  and  mystery 
of  an  auctioneer  and  appraiser  only. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Easter  Term  last  (April  26,  1850), 
^before  Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  andPLATx,  B.,  by  Mac- 
namara  for  the  defendant,  in  support  of  the  demurrer,  and  by  Taprell 
for  the  plaintiff ;  and  the  Court  took  time  to  consider  their  judgment ; 
but  afterwards  Pollock,  C.  B.,  said  that,  as  a  difference  of  opinion 
existed  among  certain  members  of  the  Court,  the}'  wished  to  hear  the 
case  re-argued.  The  case  was  accordingl}-  re-argued  in  Hilar}-  Term 
last  (Jan.  20),  before  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  and 
E*latt,  B.,  by 

Macnamara  for  the  defendant  in  support  of  the  demurrer. 

Taprell,  contra. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  This  was  an  action  on  an  indenture  of  apprentice- 
ship by  the  master  against  the  father  of  the  apprentice,  the  father 
having  been  party  to  the  indenture.  The  breach  assigned  is,  that  the 
apprentice  did  not  nor  would  faithfully  serve  the  plaintiff  according  to 
the  tenor  and  effect  of  the  indenture ;  but  on  the  contrary  did  on  the 
22d  of  July,  1849,  unlawfully  absent  himself  from  the  service  of  the 
plaintiff,  and  has  henceforth  continued  absent  from  such  service. 
[The  Lord  Chief  Baron,  after  stating  the  pleadings,  proceeded:]  On 
the  part  of  the  plaintiff  it  was  scarcely  contended  that  the  replication 
could  be  supported.  It  is  obviouly  bad.  Such  parol  consent  cannot 
entitle  the  plaintiff  to  maintain  an  action  of  covenant  in  this  form,  which 
is  founded  entirely  on  the  deed  under  seal.^    The  case  therefore  resolves 

1  But  see  Thomason  v.  Dill,  30  Ala.  444,  456 ;  Palmer  v.  Meriden  Britannia  Co., 
188  111.  508;  Blagborne  v.  Hunger,  101  Mich.  375 ;  Stees  v.  Leonard,  20  Minn.  494. 
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itself  Into  the  only  question  really  argued  before  us,  which  was  whether 
ihe  plea  was  good.  .  .  .  The  objection  taken  by  Mr.  Taprell  was,  that 
the  carrying  on  all  the  three  trades  was  not  a  condition  precedent  to 
the  plaintiff's  right  to  recover,  but  that  his  omission  or  refusal  to  carry 
on  any  one  must  be  the  subject  of  a  cross-action. 

This  objection  is  founded  on  one  of  the  rules  for  determining  when 
covenants  are  dependent  on  each  other ;  which  is  laid  down  in  Boone 
y.  E}Te,  and  followed  in  Campbell  v.  Jones  and  other  cases  collected  in 
the  note  to  1  AVms.  Saund.  320  c.  That  rule  is,  that  when  a  covenant 
goes  to  part  of  the  consideration  on  both  sides,  that  is,  forms  a  part  of 
the  consideration  on  the  plaintiff's  side  for  tlie  defendant's  covenant  on 
the  other,  and  a  breach  of  such  covenant  may  be  paid  for  in  damages, 
and  the  whole  of  the  remaining  consideration  has  been  had  by  the  de- 
fendant, the  covenant  is  independent,  and  the  performance  of  it  is  not  a 
condition  precedent. 

"  The  reason  of  the  decision  in  these  cases  is,"  as  is  observed  byjthe 
learned  editor,  "  that  where  a  person  has  received  a  part  of  the  consid- 
eration for  which  he  entered  into  the  agreement,  it  would  be  unjust 
that,  because  he  had  not  had  the  whole,  he  should,  therefore,  be  per- 
mitted to  eiijoy  that  part  without  either  paying  or  doing  any  thing  for 
_iI.T^  ^Pifirefore  the  law  obliges  him  to  perform  the  agreement  on  his  part, 
and  leaves  him  to  his  remedy  to  recover  any  damages  he  may  have 
"siistained  in  not  ha^^ng  received  the  whole  consideration." 

It  is  remarkable  that,  according  to  this  rule,  the  construction  of  the 
instrument  ma^'  be  varied  by  matter  ex  post  facto ;  and  that  which  is 
a  condition  precedent  when  the  deed  is  executed  may  cease  to  be  so 
by  the  subsequent  conduct  of  the  covenantee  in  accepting  less :  as  in 
the  cases  referred  to,  the  defendant,  in  the  first,  might  have  objected  to 
the  transfer,  if  the  plaintiff  had  no  good  title  to  the  negi'oes,  and  refused 
to  pay  ;  in  the  second,  he  might  have  objected  to  the  pa3Tnent  if  the 
plaintiff  had  refused  to  transfer  the  patent,  though  he  had  been  wilUng 
to  teach  tiie  art  of  bleaching.  But  this  is  no  objection  to  the  soundness 
of  the  rule,  which  has  been  much  acted  upon.  But  there  is  often  a 
diHicult}'  in  its  application  to  particular  cases,  and  it  cannot  be  intended 
'.(>  apply  to  ever}'  case  in  which  a  covenant  b}'  the  plaintitf  forms  only  a 
part  of  the  consideration,  and  the  residue  of  the  consideration  has  been 
tiad  by  the  defendant.  That  residue  must  be  the  substantial  part  of 
'.he  contract ;  and  if,  in  the  case  of  Boone  v.  Eyre,  two  or  three  negroes 
iiad  Iteen  accepted,  and  the  equity  of  redemption  not  conveyed,  we  do' 
not  apprehend  that  the  plaintiff  could  have  recovered  the  whole  stipu- 
lated price,  and  left  the  defendant  to  recover  damages  for  the  non- 
convej'ance  of  it. 

Whether  the  rule  can  be  applied  to  the  present  oase  has  been  & 
matter  of  great  doubt  in  the  minds  of  some  of  us ;  but,  after  much 
consideration,  we  agree  that  it  is  not  applicable.  If  this  had  been  an 
action  on  a  covenant  to  pay  an  a[)prentice  fee  at  the  end  of  the  term, 
and  the   apprentice   had  s^^n'od  the  whole  period,   and   had   had    ihi 
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benefit  of  instruction  as  such  in  two  of  tlie  trades,  it  would,  we  are 
disposed  to  think,  have  been  no  answer  to  the  action  that  tlie  plaintiff 
uad  discontinued  one.  But  this  is  an  action  for  not  continuing  to 
soi-ve  as  an  apprentice  ;  and  although  the  later  services  of  an  apprentice 
are  much  more  valuable  than  the  early,  and  are  in  part  a  compensation 
Lo  the  master  for  his  instruction  in  the  commencement  of  the  appren- 
ticeship, and  so  are  analogous  in  some  degree  to  an  apprentice  fee 
payable  in  futuro,  yet  the  immediate  cause  of  action  is  the  breach 
of  the  contract  to  serve,  and  the  obligation  to  serve  depends  upon  the 
corresponding  obUgation  to  teach  as  an  apprentice  ;  and,  if  the  master 
is  not  read}'  to  teach  in  the  very  trade  which  he  has  stipulated  to  teach, 
the  apprentice  is  not  bound  to  serve.  To  this  particular  covenant  to 
serve,  the  relative  dut}'  to  teach  seems  to  us  to  be  directly  a  condition 
precedent ;  and  we  are  not  able  to  distinguish  between  the  three  trades 
of  auctioneer,  appraiser,  and  corn-factor,  so  as  to  say  that  one  is  more 
the  substantial  part  of  the  contiact  than  another. 

As  the  plaintiff  by  his  own  fault  has  disabled  himself  from  ai.-ting  as 
a  master  in  all  the  three  trades,  he  has  no  right  to  complain  of  the 
defendant's  son  refusing  to  continue  to  serve  in  any. 

Our  judgment  will,  therefore,  be  for  the  defendant. 

Judgment  for  the  defettdant. 


GRAVES  V.  LEGG  and  Another. 
In  the  Exchequer,  May  9,  1854. 

[Reported  in  9  Exchequer  Reports,  709.] 

The  declaration  stated,  that  it  was  on  the  19th  of  May,  1853,  through 
Messrs.  II.  &  R.,  brokers  at  Liverpool,  agi-eed  between  the  plaintiff  and 
defendants  in  manner  following,  that  is  to  say  :  the  plaintiff  then  agreed 
to  sell  to  the  defendants,  and  the  defendants  to  buy  of  the  plaintiff, 
about  300  to  350  bales  white  washed  Donskoy  fleece  wool,  to  arrive, 
at  \Q\d.  per  pound,  laid  down  either  at  Liverpool,  Hull,  or  London, 
deliverable  at  Odessa  during  August  then  next,  old  style,  to  be  shipped 
with  all  despatch,  warranted  fair  average  quality,  but,  should  they 
prove  otherwise,  to  be  taken  with  a  fair  allowance,  which  it  was  mu- 

1  Compare  the  following  apprenticeship  cases.  Winstone  v.  Linn,  1  B.  &  C.  460 ; 
Wise  V.  Wilson,  1  C.  &  K.  662 ;  Phillips  v.  Clift,  4  H.  &  N.  168 ;  Raymond  v.  Minton, 
L.  R.  1  Ex.  244;  Learoyd  v.  Brook,  [1891]  1  Q.  B.  431  ;  United  States  v.  Scholfield, 
1  Cranch  C.  C.  255;  Gusty  v.  Diggs,  2  Cranch  C.  C.  210;  Warner  v.  Smith,  8  Conn. 
14  ;  M'Grath  v.  Herndon,  4  T.  B.  Mon.  480;  Powers  v.  Ware,  2  Pick.  451  ;  Common- 
wealth V.  Linker,  8  Phila.  455 ;  Commowealth  v.  Edwards,  6  Binney,  203 ;  Common- 
wealth V.  Deacon.  6  S.  &  R.  526.  Promises  in  other  partly  bilateral  contracts  were  held 
dependent  in  Allen  v.  Saunders,  7  B.  Mon.  593;  Jones  v.  Marsh,  22  Vt.  144 
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tually  agreed  between  buj'er  and  seller  should  be  assessed  by  the  said 
Messrs.  H.  &  R. ;  subject  to  the  safe  arrival  of  the  wool  in  good  condi- 
tion at  any  of  the  ports  stated,  and  the  names  of  the  vessels  to  be 
declared  as  soon  as  the  wools  were  shipped ;  customary  allowances, 
pajTiient,  cash  in  fourteen  days,  less  1^  per  cent  discount,  from  the  date 
of  finishing  loading.  Which  agreement  being  made,  afterwards  the 
said  wool,  being  333  bales  of  wool  of  the  quality  and  description  in  the 
said  agreement  mentioned,  was,  during  the  said  month  of  August,  old 
style,  delivered,  to  wit,  by  the  growers  thereof  at  Odessa,  to  wit,  to  the 
agents  of  the  plaintiff  in  that  behalf,  and  was  with  all  despatch  then 
shipped  there  on  board  a  certain  vessel  called  the  Science,  which 
said  vessel  then  sailed  from  Odessa  with  the  said  wool  on  board  thereof, 
and  afterwai'ds,  to  wit,  on  the  22d  of  November,  1853,  arrived  at  Liver- 
pool with  the  said  wool  on  board  safe  and  in  good  condition,  and  ac- 
cording to  the  terms  of  the  said  contract ;  and  the  plaintiff  says,  that 
the  defendants  have  had  notice  of  all  the  said  premises,  and  that  a 
reasonable  time  for  the  defendants  to  accept  the  said  wools  after  the 
same  arrived,  and  to  fulfil  their  part  of  the  contract,  and  pa}'  for  the 
said  wools,  has  long  since  elapsed,  and  that  he  the  plaintiff  has  at  all 
times  performed  and  fulfilled,  and  been  ready  and  willing  to  perform 
and  fulfil,  all  conditions  precedent  to  his  right  to  have  the  said  wools 
accepted  and  paid  for,  and  to  his  right  to  maintain  this  action.  Yet 
the  defendant  would  not  at  any  time  accept  nor  pay  for  the  said  wools, 
or  any  part  thereof. 

Plea :  that  the  defendants  agreed  with  the  plaintiff  to  buy  the  said 
wool  in  the  declaration  mentioned,  for  the  purpose  of  reselling  the  same 
m  the  way  of  their,  the  defendants',  trade  and  business  of  wool-dealers, 
and  thereby  acquiring  gains  and  profits.  And  further,  that  wool  is  an 
article  that  fluctuates  greatly  in  price  in  the  market ;  and  that  the  de- 
fendants could  only  resell  the  said  wool  as  aforesaid  when,  and  not 
before,  the  defendants  had  notice  of  the  same  being  shipped,  and  when 
and  not  before  the  name  of  the  vessel  in  which  it  was  so  shipped  had 
been  declared,  according  to  the  said  contract  in  the  declaration  men- 
tioned ;  of  all  which  premises  the  plaintiff,  at  the  time  of  the  making 
of  the  said  agreement,  had  notice  ;  and  further  that,  although  the  plain- 
tiff had  such  notice,  yet  the  plaintiff  did  not  declare  to  the  defendants, 
or  either  of  them,  the  name  of  the  vessel  in  which  the  said  wool  was 
shipped,  or  within  the  time  at  or  within  which  he  was  by  the  agreement 
bound  to  declare  the  same,  that  is  to  say,  as  soon  as  such  wool  was 
so  shipped,  but  omitted  so  to  do  and  dela^'cd  and  omitted  so  to  declare 
the  name  of  the  said  vessel  in  which  the  said  wool  was  so  shipped  as  in 
the  said  declaration  mentioned,  or  to  give  the  defendants  any  notice 
of  the  same  being  so  shipped,  for  a  long  and  unreasonable  time  after 
the  same  was  so  shipped  ;  and  the  defendants  had  not  notice  of  the 
shipment  of  the  said  wool,  or  of  the  name  of  the  vessel  in  which  the 
same  had  been  shipped,  until  after  the  expiration  of  a  long  and  un- 
reasonable time  after  the  same  had  been  so  shipped,  and  after  the  plain- 
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tiff  was  bound  and  ought  to  have  given  and  declared  the  same,  and 
might  and  could  have  done  so ;  and  further,  that  between  the  time 
when  the  name  of  the  said  vessel  ought  to  have  been  declared  accord- 
ing to  the  said  agreement  in  the  said  declaration  mentioned,  and  the 
time  when  it  was  first  declared  to  the  defendants,  or  when  they  first  had 
any  notice  of  the  said  ship  having  sailed  with  the  said  wool  on  board 
thereof,  the  price  of  wool  in  the  market  had  greatl}'  fallen,  and  the  said 
wool  thence  continually  remained  so  fallen  in  price,  and  the  same,  when 
the  name  of  the  said  vessel  was  first  declared,  and  when  the  defendants 
first  had  notice  or  knowledge  of  the  same  having  been  so  shipped, 
would  sell  or  could  be  sold  only  for  a  much  less  sum  of  money  than  it 
would  have  done  at  the  time  when  the  plaintiff  ought  to  and  could  have 
declared  the  name  of  the  said  vessel,  or  given  the  defendants  such  notice 
as  aforesaid.  Wherefore  the  defendants  did  not  nor  would  accept  or 
pay  for  the  said  wool,  as  in  the  said  declaration  mentioned. 

Demurrer  and  joinder. 

The  case  was  argued  in  the  present  Term  (May  3),  by 

Blackburn,  in  support  of  the  demurrer. 

C.  E.  Pollock,  contra. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  The  pleadings  in  this  case  are  these  (his  lordship  stated 
them,  and  proceeded)  :  The  question  raised  by  these  pleadings  is 
whether  the  provision,  that  the  names  of  the  vessels  should  be  declared 
as  soon  as  the  wools  were  shipped,  was  a  condition  precedent  to  the 
defendants'  obligation  to  accept  and  pay  for  the  wools  according  to  the 
contract  stated  in  the  declaration,  and  under  the  circumstances  stated 
in  the  plea. 

This  contract,  we  think,  is  to  be  construed  with  reference  to  some  of 
those  circumstances.  It  is  stated  in  the  plea,  that  the  wool  was  bought, 
with  the  knowledge  of  both  parties,  for  the  purj^ose  of  reselling  it  in  the 
course  of  the  defendants'  business  ;  that  it  is  an  article  of  fluctuating 
Talue,  and  not  salable  until  the  names  of  the  vessels  in  which  it  was 
shipped  should  have  been  declared  according  to  the  contract. 

The  declaration  having  averred,  according  to  the  57th  section  of  the 
Common  Law  Procedure  Act,  the  performance  of  conditions  precedent 
generally,  the  defendant  proceeds  in  this  plea  to  specif}'  this  condition 
of  declaring  the  names  of  the  vessels,  as  one  on  the  breach  of  which 
he  insists.  The  loss  which  he  avers  to  have  sustained  by  that  breach  is 
immaterial.  The  only  question  is,  whether  the  performance  of  the 
agreement  was  a  condition  precedent  or  not  to  the  defendants'  contract 
to  accept  and  pay  for  the  goods. 

In  the  numerous  cases  on  the  subject,  in  which  it  has  been  laid  down 
that  the  general  rule  is  to  construe  covenants  and  agreements  to  be 
dependent  or  independent  according  to  the  intent  and  meaning  of  the 
parties  to  be  collected  from  the  instrument,  and  of  course  to  the  cir 
cumstances  legally  admissible  in  evidence  with  reference  to  which  it  is 
to  be  construed,  one  particular  rule  well  acknowledged  is,  that  where  a 
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covenant  or  agreement  goes  to  part  of  the  consideration  on  both  sides, 
s.u([  ma^-  be  compensated  in  damages,  it  is  an  independent  covenant  or 
contract,  and  an  action  might  be  brought  for  the  breach  of  it  witliout 
averring  performance  in  the  declaration,  under  the  old  system  of  plead- 
ing ;  and  under  the  new,  the  denial  of  such  performance  would  be  bad  ; 
and  the  cases  of  Campbell  v.  Jones  and  Boone  v.  E3Te  ^  are  instances 
of  the  application  of  the  rule.  But  then  it  appears,  as  Mr.  Serjt.  Wil- 
liams observes  in  1  Saund.  320  d  (and  the  Lord  Chief  Baron,  in 
delivering  the  judgment  of  this  Court  in  Ellen  v.  Topp,  adopts  the 
observation),  the  reason  of  the  decision  in  that  and  similar  cases, 
l)esides  the  inequality  of  damages,  seems  to  be,  that  where  a  person  has 
received  part  of  the  consideration  for  which  he  entered  into  the  agree- 
ment, it  would  be  unjust  that,  because  he  had  not  the  whole,  he  should 
therefore  be  permitted  to  enjoy  that  part  without  either  paj'ment  or 
doing  an}'  thing  for  it.  Therefore  the  law  obliges  him  to  perform  the 
agreement  on  his  part,  leaving  him  to  his  remedy  to  recover  am'  damage 
he  may  have  sustained  in  not  ha^'ing  received  the  whole  consideration. 
Mr.  Serjt.  Williams  goes  on  to  observe  that  it  must  appear  upon  the 
record  that  the  consideration  was  executed  in  part.  This  may  ai)pear 
by  the  instrument  declared  on  itself,  whereby  a  valuable  right,  part  of 
the  consideration,  is  conve3'ed,  as  in  Campbell  v.  Jones  or  Boone  v. 
E3Te,  or  by  averment  in  pleading.  When  that  appears,  it  is  no  longer 
comj)etent  for  the  defendant  to  insist  upon  the  non-performance  of  that 
which  was  originally  a  condition  precedent  ;2  and  this  is  more  con'ectly 
i'X])ressed,  than  to  say  it  was  not  a  condition  precedent  at  all. 

In  this  case,  if  the  stipulation  that  the  names  of  the  vessels  should 
be  stated  as  soon  as  the  wools  were  shipped  was  originally  a  condition 
precedent,  it  is  so  still.  No  other  benefit  was  taken  under  the  con- 
tract itself,  as  the  consideration  for  the  promise  to  pay  the  money, 
than  the  shipment  and  delivery  of  the  goods  by  the  named  vessels ; 
nor  was  any  subsequently  received  by  the  acceptance  of  the  goods  oi 
any  part  thereof.  After  such  acceptance,  the  defendants  would  have 
been  bound  to  pa}-  the  price,  or  the  residue  of  it,  and  could  not  have 
insisted  on  the  neglect  to  name  in  due  time,  but,  if  there  had  been 
any  such  neglect,  would  nevertheless  have  had  their  remedy  for  the 
damage  bv  cross-action  on  the  contract  to  declare  the  names.  In  the 
fclate  of  things  on  this  record,  the  simple  question  is,  whether  this 
contract  was  originall}-  a  condition  precerlent  or  not.  Looking  at  the 
nature  of  the  contract,  and  the  great  importance  of  it  to  the  object 
with  which  the  contract  was  entered  into  with  the  knowledge  of  both 
parties,  we  think  it  was  a  condition  precedent,  quite  as  much  indeed  a» 
the  shipping  of  the  goods  at  Odessa,  with  all  despatch,  after  the  end 
of  August.     And  with  respect  to  the  shipment  itself,  Mr.  Blackburn 

1  2  Black.  Rep.  1312,  1315. 

2  See  White  v.  Beeton,  7  H.  &  N.  42  ;  Kanffman  v.  Raeder,  108  Fed.  Rep.  (C.  C.  A.) 
171  ;  Keller  v.  Reynolds,  12  lud.  App.  383;  Swobe  v.  New  Omaha  Electric  Light,  39 
Neb.  586. 
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did  not  venture  to  contend  that  the  performance  of  the  plaintiff's  con- 
tract in  that  respect  was  not  a  condition  precedent 

The  defendants,  therefore,  have  a  right  to  object  to  fulfil  the  con- 
tract on  their  i)art,  as  the  plaintiff  did  not  fulfil  his,  though  they  (oiilil 
no  longer  object  to  the  pluintitf's  uon-pcrlbrmance  had  thej-  after- 
wards taken  any  benefit  under  the  contract. 

Judgmevt  for  the  defendants}- 


OLLIVE  y.  BOOKER. 

In  the  Exchequer,  Novembeb  13,  1847. 

[Reported  in  1  Exchequer  Reports,  416.] 

Assumpsit  to  recover  damages  for  breach  of  a  contract  of  charter- 
part^-,  which  was  in  the  following  terms:  "London,  24th  December, 
184  1.  Charter-party.  It  is  this  day  mutually  agreed  between  Messrs. 
OUi\e,  Nephew,  &  Co.,  original  charterers  of  the  good  ship  or  vessel 
called  the  Dove,  A  1,  of  the  measurement  of  149  tons  or  there- 
abouts, now  at  sea,  having  sailed  three  weeks  ago,  and  Messrs.  Booker 
&  Co.,  merchants,  that  the  said  ship,  being  tight,  staunch,  and  strong, 
and  ever}'  way  fitted  for  the  voyage,  shall  with  all  convenient  speed 
sail  and  proceed  to  Marseilles  (after  ha\'ing  delivered  her  cargo  at 
Genoa  for  ship's  account) ,  or  so  near  thereunto  as  she  may  safely  get, 
and  there  load  from  the  factors  of  the  said  charterers  a  full  cargo  of 
linseed  or  other  goods,  which  the  said  merchants  bind  themselves  to 
ship,  not  exceeding  what  she  can  reasonably  stow  and  carry  over  and 
above  her  tackle,  apparel,  provisions,  and  furniture  ;  and,  being  so 
loaded,  shall  therewith  proceed  to  one  safe  port  in  the  United  Kingdom, 
calling  at  Cork  or  Falmouth  for  orders,  which  are  to  be  given  in  due 
course  of  post,  or  so  near  thereunto  as  she  may  get,  and  deliver  the 
same  on  being  paid  freight  at  and  after  the  rate  of  5s.  6rf.  per  im})erial 

1  "  The  right  of  a  party  to  enforce  a  contract  will  not  be  forfeited  or  lost  by  reason 
of  technical,  inadvertent,  or  unimportant  omissions  or  defects.  A  substantial  perform- 
ance must  be  established,  in  order  to  entitle  the  party  claiming  the  benefit  of  the  con- 
tract to  recover ;  but  this  does  not  mean  a  literal  compliance  as  to  details  that  are 
unimportant.  There  must  be  no  wilful  or  intentional  departure,  and  the  defects  of 
performance  must  not  pervade  the  whole,  or  be  so  essential  as  substantially  to  defeat 
the  object  which  the  parties  intended  to  accomplish.  Whether,  in  any  case,  such 
defects  or  omissions  are  substantial,  or  merely  unimportant  mistakes  that  have  been 
or  may  be  corrected,  is  generally  a  question  of  fact."  Miller  v.  Benjamin,  142  N.  Y. 
613,  617.  Applications  of  this  principle  to  cases  where  a  partial  breach  was  held  fatal 
may  be  found  in  Glazebrook  v.  Woodrow,  8  T.  R.  366 ;  H.  1).  Williams  Cooperage 
Co.  V.  Schoficld,  115  Fed.  Rep.  (CCA.)  119;  Worthington  v.  Gwin,  119  Ala.  44  ; 
Leopold  V.  Salkey,  89  111.  412;  Lake  Shore,  &c.  Ry.  Co.  v.  Richards,  152  111.  59; 
Ballance  v.  Vanuxem,  191  111.  319  ;  Davis  v.  Jeffris,  5  S.  Dak.  352  ;  McLean  v.  Brown, 
15  Ont.  313,  16  Ont.  App.  106. 
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quarter  for  linseed,  or  other  goods  in  full  proportion,  according  to  the 
London  printed  rates  delivered,  the  act  of  God,  restraints  of  princes 
and  rulers,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind  soever,  during  the  said  voyage,  always  excepted.  The  freight  to 
be  paid  on  unloading  and  right  delivery  of  the  cargo,  one-third  in  cash, 
and  the  remainder  by  an  approved  bill  on  London  at  three  months' 
date.  Thirty  working  days  are  to  be  allowed,  Sundays  excepted,  the 
f.aid  merchant  (if  the  ship  is  not  sooner  despatched)  for  loading  the 
said  ship  at  Marseilles,  and  unloading  at  the  return  port ;  mats  and  bulk- 
heads to  be  found  by  the  charterers,   and  dunnage  by  the  ship,  and 

days  on  demurrage,  over  and  above  the  said  laying  da3's,  at  4/. 

per  day ;  the  penalty  for  the  non-performance  of  this  agreement,  400^. ; 
the  vessel  to  be  consigned  to  the  freighters'  agents  at  Marseilles  ;  cash 
for  usual  disbursements  at  Marseilles,  free  of  interest  and  commission 
but  the  insurance.  Bills  of  lading  to  be  signed  for  more  or  less  freight, 
without  prejudice  to  the  charter-party.  Per  proc.  Booker  &  Co.,  Thomas 
Booker,  jun. ;  Ed.  Ollive,  Nephew,  &  Co.  ;  John  Aitkin,  witness  to  the 
signature  of  Messrs.  Booker  &  Co.,  and  of  Messrs.  Ed.  Ollive  &  Co. 
The  commission  on  this  charter-party  is  at  5/.  per  cent,  due  ship  lost 
or  not  lost.  The  vessel  to  be  addressed  to  Alexander  Howden  or  bis 
agents  at  the  port  of  discharge." 

The  first  count  of  the  declaration,  after  setting  forth  the  provisions 
of  the  charter-party,  averred  mutual  promises,  and  performance  on  the 
part  of  the  plaintiff,  and  assigned  as  a  breach  that  "  the  defendant  did 
not  nor  would,  within  the  space  of  the  said  thirty  working  days  in  the 
said  last-mentioned  charter-party,  ship  a  full  cargo  of  linseed  or  other 
goods,  according  to  the  tenns  of  the  said  last-mentioned  charter-party, 
in  or  on  board  the  said  ship  or  vessel,  according  to  the  tenor  and  effect 
of  the  said  last-mentioned  charter-part}'  and  of  his  said  promise  afore- 
said, but  on  the  contrary  the  defendant  both  neglected,"  «Stc. 

The  eighth  plea  to  the  first  count,  after  setting  out  the  charter-party 
verbatim,  proceeded  as  follows  :  And  the  defendant  avers  that  upon 
the  making  of  the  said  charter-party,  time  was  an  essential  and  mate- 
rial {)art  of  the  contract,  and  that  the  probable  situation  of  the  vessel, 
with  reference  to  the  date  of  her  sailing,  was  also  a  material  and  essen- 
tial part  of  the  contract,  to  wit,  with  reference  to  the  object  of  the 
said  voyage  and  the  distance  of  the  said  port  of  Marseilles,  and  the 
nature  of  the  said  intended  cargo  and  the  time  of  year  at  which  the  said 
charter-party  was  made.  And  the  defendant  further  says,  that  in  point 
of  fact  at  the  time  of  the  making  of  the  said  charter-party  the  said 
vessel  had  not  sailed  throe  weeks  before,  but  on  the  contrary  had  sailed 
at  a  materially  and  unreasonably  later  time,  to  wit,  one  week  later, 
which  the  plaintiff  at  the  time  of  the  making  of  the  said  charter-party 
knew,  and  whereof  the  defendant  had  no  notice  or  knowledge  ;  where- 
fore the  defendant  wholly  declined  to  accept  or  employ  the  said  vessel 
ander  the  said  charter-party,  to  wit,  immediately  upon  learning  and 
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knowing  that  the  said  vessel  had  not  sailed  as  in  the  said  charter- 
party  set  forth,  to  wit,  upon  the  1st  of  February,  1845,  and  wholly 
neglected  and  refused  to  load  any  cargo  on  board  her,  to  wit,  upon  the 
day  and  year  last  aforesaid,  as  he  lawfull}^  might  for  the  cause  afore- 
said.    Verification.     Replication,  de  injuria.^ 

At  the  trial,  at  the  Sittings  after  last  Hilary  Term,  before  the  Lord 
Chief  Baron,  a  verdict  was  found  for  the  plaintiff  upon  all  the  issues, 
except  those  raised  by  the  eighth,  ninth,  and  eleventh  pleas,  and  upon 
these  issues  the  defendant  had  a  verdict ;  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  upon  them  also. 

Crowder  having  obtained  a  rule  nisi  accordingly,  and  also  for  judg- 
ment non  obstante  veredicto  upon  the  eighth  plea. 

Watson  and    Greenwood  now  showed  cause. 

Parke,  B.  I  am  of  opinion  that  the  rule  for  judgment  non  obstante 
veredicto  on  the  eighth  plea  ought  to  be  discharged.  It  seems  to  me 
that  the  averment  in  the  plea,  that  at  the  time  of  entering  into  the 
charter-party  the  plaintiff  knew  that  the  vessel  had  sailed  a  materially 
and  unreasonably  later  time  than  that  which  was  stipulated  for,  is  an 
immaterial  averment,  and  might  be  struck  out.  The  main  question, 
however,  in  the  construction  of  this  plea,  is,  whether  the  allegation  in 
the  charter-party,  of  the  vessel  being  "  now  at  sea,  having  sailed  three 
weeks  ago,"  is  a  warranty  or  a  representation.  In  the  construction  of 
agreements,  as  in  the  case  of  contracts  under  seal,  we  should  endeavor 
to  discover  the  intention  of  the  parties.  Here  it  is  stated  that  the 
vessel  was  now  at  sea,  having  sailed  three  weeks  ;  and,  if  time  is  of  the 
essence  of  the  contract,  no  doubt  it  is  a  wan-anty  and  not  a  representa- 
tion. Such  also  is  the  case  in  policies  of  insurance.  It  appears  to 
oie  that  it  is  a  warranty,  and  not  a  representation,  that  the  vessel  had 
sailed  three  weeks.  It  is,  therefore,  a  condition  precedent.  The  rule 
depends  upon  each  particular  contract,  and  here  time  was  of  the  essence 
of  the  contract,  as  much  so  as  the  statement  that  she  was  a  sound  ves- 
sel. This  being  a  condition  precedent,  and  not  performed,  the  defend- 
ant was  not  bound  to  load  the  vessel.  If  he  had  loaded  her,  the  breach 
of  the  condition  would  have  been  waived,  and  he  would  have  been 
liable  for  the  full  freight.  I  entirely  agree  with  the  reasoning  of  Tin- 
dal,  C.  J.,  in  the  case  of  Glaholm  v.  Hays,  which  I  think  applies  to  the 
present  case.  There  the  stipulation  was  held  to  be  a  condition  prece- 
dent. The  defendant  was  entitled  to  say  that  he  was  not  bound  to 
load  the  vessel,  as  the  condition  had  not  been  performed,  and  that  the 
case  was  the  same  as  if  the  vessel  had  not  proved  to  be  A  1,  as  she  waa 
warranted  to  be.  I  think,  therefore,  that  the  plea  affords  a  good 
answer,  and  that  the  rule  for  judgment  non  obstante  veredicto  ought  to  be 
discharged. 

Alderson,  B.  I  am  of  the  same  opinion.  The  words  which  describe 
the  ship  as  being  A  1  amount  to  a  warranty,  and  the  stg-tement  that 

^  The  statement  of  the  pleadings  has  been  materiallj  abbreviated. 
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she  had  sailed  for  three  weeks  is  equally  so.  The  question,  whether 
these  words  amount  to  a  condition  precedent  has  been  decided  by  Gla- 
holm  V.  Ha3-s  ;  the  reasonings  there  are  applicable  to  the  present  case, 
and  I  am  unable  to  distinguish  the  two  cases. 

RoLFE,  B,  I  am  of  the  same  opinion.  The  stipulation  in  the  present 
case  is  not  collateral  matter,  but  is  a  part  of  the  contract.  I  agree  with 
the  rest  of  the  Court,  that  the  case  in  the  Common  Pleas  governs  this. 
There  the  stipulation  was  that  the  vessel  should  sail,  but  that  makes  no 
difference.  The  condition  was  founded  upon  the  object  that  she  should 
load  her  cargo  in  a  certain  time  ;  and  if  it  had  been  that  she  should  load 
in  six  weeks,  that  being  the  length  of  the  voyage,  that  would  be  the 
«ame  as  a  condition  that  she  should  load  in  the  ordinar}'  time,  of  which 
sho  had  already  been  three  weeks  at  sea.  I  think  the  case  is  governed 
by  that  in  the  Common  Pleas,  which  is  consistent  with  common  sense 
and  reason.  The  rule,  therefore,  for  judgment  non  obstante  veredicto 
must  be  discharged.  Eule  discharged.^ 


THOMPSON   AND   Others  v.   GILLESPY. 

In  the  Queen's  Bench,  June  1,  1855. 

[Reported  in  5  Ellis  Sf  Blackburn,  209.] 

The  first  count  of  the  declaration  alleged  that  a  charter-party  was 
made  and  entered  into  by  and  between  plaintiffs  and  defendant,  of 
which  the  following  is  a  copy:  London,  14th  October,  1854.  —  It  is 
this  day  mutually  agreed  between  Messrs.  R.  Thompson  &  Sons,  own- 

1  See  also  Glaholm  v.  Hayes,  2  M.  &  G.  257;  Behn  v.  Burness,  3  B.  &  S.  751 ; 
Corkling  v.  Massey,  L.  R.  8  0.  P.  395 ;  Oppenheira  v.  Eraser,  34  L.  T.  524 ;  Bentsen 
V.  Tavlor,  [1893]  2  Q.  B.  274;  Lowber  v.  Bangs,  2  Wall.  728;  Davison  v.  Von  Lingen, 
113  U.  S.  40;  Deshon  v.  Fosdick,  1  Woods,  286  ;  The  Orsiuo,  24  Fed.  Rep.  918 ;  The 
March.  25  Fed.  Rep.  106;  Pederseu  v.  Pagenstecher,  32  Fed.  Rep.  841;  Gray  v. 
Moore,  37  Fed.  Rep.  266  ;  The  B.  F.  Bruce,  50  Fed.  Rep.  123;  Olsen  v.  Hunter-Benn, 
54  Fed.  Rep.  530;  Holmes,  Common  Law,  328.  In  Behn  v.  Burness,  Williams,  J., 
said  :  "  With  respect  to  statements  in  a  contract  descriptive  of  the  subject-matter  of 
it,  or  of  some  material  incident  thereof,  the  true  doctrine,  established  by  principle  as 
•w-ell  as  authority,  appears  to  be,  generally  speaking,  that  if  such  descriptive  statement 
was  intended  to  be  a  substantive  jtart  of  the  contract,  it  is  to  be  regarded  as  a  warranty, 
that  is  to  say,  a  condition,  on  the  failure  or  non-performance  of  which  the  other  party 
mav,  if  he  is  so  minded,  repudiate  the  contract  in  ioto,  and  so  be  relieved  from  perform- 
ing his  part  of  it,  provided  it  has  not  been  partially  executed  in  his  favor.  If,  indeed, 
he  has  received  the  whole  or  any  substantial  part  of  the  consideration  for  the  promise 
on  liis  part,  the  warranty  loses  the  character  of  a  condition,  or,  to  speak  ])erhaps  more 
properly,  ceases  to  be  available  as  a  condition,  and  becomes  a  warranty  in  the 
narrower  sense  of  the  word,  viz.,  a  stipulation  by  way  of  agreement,  for  the  breach  of 
which  a  compensation  must  be  sought  in  damages."  This  test  was  approved  in  Bentsen 
V.  Taylor. 
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ers  of  the  good  ship  or  vessel  called  the  Mary  Graham,  whereof 

is  master,  of  the  measurement,"  &c.,  "now  at  Sunderland,  and 
Thomas  Gillesp^',  of  London,  merchant,  that  the  said  ship,  being  tight, 
staunch,  and  strong,  and  every  way  fitted  for  the  voyage,  shall,  with 
all  convenient  speed,  at  Sunderland,  load  from  the  factors  of  the  said 
merchant,  in  the  customary  manner  and  in  regular  turn,  a  full  and  com- 
plete cargo  of  Londonderr}'  or  Lambton's  Wallsend  coals,  whichever 
is  readiest ;  which  the  said  merchant  binds  himself  to  ship,  not  exceed- 
ing what  she  can  reasonably  stow  and  carry  over  and  above  her  tackle," 
&c.  "And,  being  so  loaded,  shall  therewith  proceed  to  Constantino- 
ple for  orders,  to  deliver  there,  or  Stenea  or  Beicos  Ba^',  or  at  Varna, 
or  a  safe  place  in  the  Black  Sea,  or  so  near  thereunto  as  she  may  safely* 
get,  and  deliver  the  same,  in  her  regular  turn,  into  craft,  steamer,  or 
depot  ship,  at  an}'  wharf  or  pier  where  she  ma}'  safely  lie,  as  may  be 
directed  by  the  consignee,  being  paid  freight  on  the  quantity  delivered 
in  the  manner  after  mentioned  at  the  rate  of  34/.  per  kiel  of  21^  tons, 
if  discharges  at  Constantinople,  Stenea,  or  Beicos,"  &c.  (other  rates  for 
a  discharge  elsewhere),  "  in  full  of  all  port  charges,  consulages,  pilot- 
ages, Ramsgate  and  Dover  dues  ;  the  act  of  God,"  &c.,  excepted.  "  The 
balance  of  freight  to  be  paid  by  an  approved  bill  on  London,  at  three 
months'  date  from  the  production  of  the  consignee's  certificate  of  the 
right  delivery  of  the  cargo  at  as  aforesaid,  agreeably  to  bills  of  lading, 
or  in  cash  equal  thereto,  at  charterer's  option."  Then  followed  stipu- 
lations as  to  rate  of  unloading,  running  days  for  the  same,  and  demur- 
rage for  excess;  and  other  clauses  not  now  material.  "One-fourth 
of  the  freight  to  be  advanced  to  the  ownei''s  agent  in  London,  on 
the  ship  having  sailed,  less  five  per  cent  thereon  for  insurance,  inter- 
est, and  commission  :  penalty  for  non-performance  of  this  agreement, 
the  estimated  amount  of  freight."  Signed  by  defendant  and  plaintifl!s. 
Averment :  That  the  i)ersons  in  the  said  charter-party  mentioned  and 
described  as  Messrs.  R.  Thompson  &  Sons,  were  and  are  plaintiffs, 
and  that  the  person  therein  mentioned  and  described  as  Thomaa 
Gillespy  was  and  is  defendant.  That  defendant  caused  the  ship  to  be 
loaded  with  a  full  and  complete  cargo  of  coals,  to  wit,  pursuant  to  the 
said  cliarter-party  ;  and  that  the  said  ship,  being  so  loaded,  sailed,  to 
wit,  for  Constantinople,  i)ursuant  to  the  said  charter-party.  That 
plaintirts  did.  and  were  ready  to  do,  all  things  necessary  on  their  part, 
and  that  all  things  necessary  happened  and  were  done,  to  entitle  plain- 
tiffs, to  wit,  by  their  agent  in  London,  to  receive,  and  to  render  defend- 
ant liable  to  pay  to  their  agent  in  London,  the  one-fourth  part  of  the 
said  freight,  by  the  said  charter-party  agreed  to  be  advanced  to  the 
plaintiff's  agent  in  London  on  the  ship  having  sailed,  less  5/.  per  cent 
thereon  for  msurance  and  commission.  That  the  said  one-fourth  part 
of  the  freight,  less  5/.  per  cent  as  aforesaid,  amounted  to  a  large,  &c., 
to  wit,  214/,  Yet  defendant  hath  not  paid  the  same,  or  any  part 
thereof,  to  plaintiffs,  or  to  their  agent  in  London. 

Second  count,    for  money   payable   by   defendant   to   plaintitTs    foi 
fttjight  for  ilie  convevance  by  plaintiffs  for  defendant,  at  his  re'juest 
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of  goods  in  ships ;  and  for  money  found  to  be  due  from  defendant  to 
plaintiffs  on  accounts  stated  between  them. 

Pleas :  1 .  To  the  first  count :  That  the  said  ship  did  not  sail  &a 
alleged. 

2.  To  the  first  count :  That  the  said  ship  was  not,  at  the  commence- 
ment of  the  said  voyage,  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage ;  and  that,  by  reason  of  the  premises,  the  said 
ship  and  the  said  cargo  of  coals  were  whoUj'  lost. 

3.  To  the  first  count :  That  the  plaintiffs  not  only  wrongfully'  and 
negligently  sent  the  said  ship,  so  loaded  as  in  the  said  first  count 
mentioned,  out  to  sea  in  an  unseaworthy  state,  and  without  a  proper 
and  sufficient  crew  to  navigate  her  on  the  said  voyage,  and  when  she 
was  not  fitted  for  the  said  voyage,  and  at  a  time  when  it  was  very 
dangerous  for  the  said  ship  to  proceed  to  sea ;  but  the  defendant  says 
that,  after  the  said  ship  had  been  so  as  aforesaid  sent  to  sea,  and  while 
she  was  on  the  high  seas  near  to  the  sea-shore,  the  plaintiffs  wrongfully 
and  negligently  caused  and  permitted  the  master  of  the  said  ship  to 
leave  the  said  ship,  and  go  ashore,  and  wrongfully  and  improperly 
caused  and  permitted  the  said  ship  to  be  left  there,  to  wit,  on  the  high 
seas,  near  to  the  sea-shore,  for  a  great  length  of  time,  without  a  master, 
without  a  proper  and  sufficient  crew  to  manage  and  navigate  her  :  during 
which  time  the  said  ship,  b}'  reason  of  the  premises,  sunk  and  was 
wholly  lost ;  and  the  said  cargo  of  coals  was  also,  by  reason  of  the 
premises,  wholly'  lost. 

4.  To  the  residue  of  the  declaration  :  Never  indebted. 

The  plaintiffs  joined  issue  on  all  four  pleas,  and  also  demurred  to  the 
second  and  third. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  Term. 

Atherton,  for  the  plaintiffs.  As  to  the  second  plea.  The  question 
on  this  demurrer  is  not  whether  the  facts  there  stated  afford  gi'ound 
for  an  action  by  defendant  against  plaintiffs,  but  whether  they  constitute 
a  delence  in  this  action.  Now  the  first  averment,  that  the  ship  was 
not  seaworthy  at  the  commencement  of  the  voyage,  is  no  answer  to  an 
action  for  freight,  inasmuch  as  whether  seaworthy  or  not  she  might 
still  pel  form  the  voyage  and  earn  freight ;  and  the  rules  applicable  to 
an  ordinary  action  for  freight  must  be  applicable  to  an  action  like 
this  for  a  portion  of  the  freight.  But  then  does  the  additional  aver- 
ment that  the  ship  was  lost  by  reason  of  the  unseaworthiness  aid  the 
defence?  Where  a  defendant  sets  up  damage  to  himself  as  an  answei 
to  a  d(!claration,  he  must  at  least  show  clear  damage  on  his  side  equiv- 
alrrit  U)  the  damage  sustained  by  the  plaintiff.  "  A  cause  of  action 
against  a  plaintiff  will  be  no  bar  to  an  action  by  him  for  avoiding  circu- 
ity of  action,  when  the  recover}'  in  both  actions  is  not  equal."  Note  (2) 
to  Turner  v.  Davies.*  [Mttni.sti/,  who  was  for  the  defendant,  mentioned 
Charles  v.  Altin.'     Louu  Cami'bell,  C.  J.     The  htigation  is  not  put  an 

>  2  Wiuh  Sauiid.  150  0.  1  15  Com.  B.  46. 
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end  *x)  unless  the  damages  are  equivalent.]  Here  the  damage  sustained 
by  the  loss  of  the  cargo  might  be  greater  or  less  than  the  freight.  It 
might  happen  that  the  cargo,  on  arriving  at  Constantinople,  from  the 
state  of  the  market  or  other  circumstances,  was  not  worth  the  freight. 
[Erle,  J.  Suppose  the  contract  to  be,  if  I  give  you  a  straw  you  shall 
give  me  1,000/.  :  the  giving  of  the  straw  is  a  condition  precedent  to  get- 
ting the  1,000/.  I  think  that  is  the  rule  applied  to  such  mutual  contracts 
as  this.]  That  would  be  to  construe  this  charter-party  as  making  the 
contract  to  pay  the  freight  in  advance  dependent  on  the  fulfilment  of  a 
warranty.  There  are  three  cases  :  first,  where  the  act  of  one  party  is 
a  condition  precedent  to  his  calling  on  the  other  to  act ;  secondly, 
where  there  are  simply  mutual  stipulations  ;  thirdly,  where  the  jicr- 
formance  of  the  two  acts  is  to  be  simultaneous.  The  utmost  that  can 
be  said  is,  that  this  is  a  case  of  the  third  kind  ;  but  how  can  the  right 
to  the  advance  of  freight  be  simultaneous  with  a  right  to  have  the  use 
of  the  ship  during  the  whole  voyage  which  is  to  ensue  ?  [Erle,  J. 
The  case  seems  to  me  to  fall  within  the  class  of  simultaneous  acts  ;  and 
if  the  sailing  were  illusory,  the  plaintiff's  right  would  not  arise.]  The 
defendant  might  raise  that  point  on  a  traverse  of  the  sailing.  [Lord 
Campbell,  C.  J.  There  is  a  great  difficulty  in  resting  the  defence 
upon  the  ground  of  avoiding  circuity ;  but  it  is  a  question  whether  the 
freight  was  ever  earned.  Erle,  J.  Suppose  the  owner  of  the  cargo 
had  said,  "  I  insist  on  the  ship  not  sailing,  for  she  is  not  seaworthy." 
I  do  not  think  the  actual  loss  makes  any  difference.]  Suppose  the 
vessel  to  have  sailed  on  the  1st  of  January,  and  not  to  have  been  lost 
till  the  1st  of  March  ;  would  not  the  plaintiffs  be  entitled  to  recover  the 
advanced  freight  ?  [Erle,  J.  I  am  not  prepared  to  answer  in  the  affirm- 
ative :  the  loss  is  only  evidence  of  the  unseaworthiness.]  According  to 
that,  the  slightest  want  of  completeness  would  be  an  answer?  [Erle, 
J.  The  question  may  be  as  to  a  substantial  non-performance,  as  illus- 
trated by  the  language  of  Lord  Ellenborough  in  Havelock  v.  Geddes.* 
The  condition  precedent  seems  to  be  here  a  complex  idea ;  the  ship  is 
to  sail,  being  staunch,  &c.]  Suppose  the  action  to  have  been  brought 
the  day  after  the  ship  had  sailed,  and  the  plea  to  have  been  that  she 
did  not  sail,  being  staunch,  dec,  throwing  the  loss  out  of  the  question. 
[Crompton,  J.  There  is  an  old  case  in  Shower'^  which  seems  to  show 
that  where  freight  is  advanced,  if  the  ship  be  afterwards  lost,  the 
freighters  cannot  have  their  money  back.] 

The  third  plea  shows  only  neglect  subsequent  to  the  vesting  of  the 
right  of  action.  That,  at  the  utmost,  can  be  ground  only  for  a  ci\)ss- 
action. 

Manisty,  contra.  As  to  the  second  plea.  The  contract  was  that  the 
ship  should  sail  in  a  state  reasonabl}'  fit  for  the  voyage.  The  quaitei 
of  the  freight  was  to  be  advanced,  subject  to  a  deduction  in  respect  of 
the  insui-ance,  interest,  and  commission,  which  would  fall  on  the  defend- 

1  See  Graves  ».  Legg,  9  Exch.  709,  716. 

*  Probably  the  Anonymous  Case  in  2  Show.  283. 
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viit.  But  the  insurance  would  be  worthless  unless  the  snip  was  sea- 
yorth}'  when  she  sailed.  [Lord  Campbell,  C.  J.  It  has  been  held 
that  an  advance  like  this  may  be  insured  under  the  name  of  freight, 
though  it  is  not  strictly  freight.^  You  suggest  that  the  contract  con- 
templates the  defendant's  keeping  up  a  contract  of  insurance.]  Yes : 
the  deduction  is  partly  for  the  purpose  of  enabling  the  defendant  to 
insure.  [Lord  Campbell,  C.  J.  Or  to  stand  as  his  own  insurer.] 
That  would  be  the  same  thing,  so  far  as  relates  to  the  construction  of 
the  contract.  The  contract  therefore  must  be  understood  to  contain  a 
warranty  by  the  plaintitfs  that  the  ship  would  sail  in  a  proper  state. 
[Erle,  J.  Perhaps,  according  to  a  distinction  which  has  been  drawn, 
it  is  not  so  much  a  wan-anty  as  an  element  of  the  contract.]  Even  in 
the  case  of  an  action  for  the  price  of  goods  sold,  it  is  competent  to  show 
that  there  is  nothing  recoverable  because  of  the  breach  of  a  warranty. 
If  it  be  necessary  to  inquire  whether  the  plea  is  good  for  prevention 
of  circuit}'  of  action,  it  is  to  be  observed  that  Charles  v.  Altin  is  dis- 
tinguishable. It  was  there  held  that  a  plea,  in  order  to  show  a  defence 
b}*  way  of  avoiding  circuity  of  action,  must  show  that  the  cross-claim 
was  for  the  same  sum  as  that  which  the  plaintiff  demands.  But  that  is  so 
here  ;  for  the  loss  of  the  quarter  freight  to  the  defendant  is  that  which 
the  plaintiff,  in  respect  of  the  identical  contract,  would  have  to  make 
good  in  an  action  for  sailing  with  the  ship  in  an  unseaworthy  state ; 
and  to  make  two  cross-actions  necessary  for  the  adjustment  of  this  claim 
would  be  to  incur  what  Lord  Denman,  in  Walmesle}'^  v.  Cooper,^  calls 
''  the  scandal  and  absurdity  of  allowing  A.  to  recover  against  B.  in  one 
action,  the  identical  sum  which  B.  has  a  right  to  recover  in  another 
against  A."  That  something  additional  might  be  recovered  in  the  cross- 
action  can  make  no  difference.  [Crompton,  J.  What  you  would  re- 
cover in  the  cross-action  would  be  the  value  of  the  goods.]  The  jury 
would  be  bound  to  give  the  amount  of  the  loss  accruing  from  the  pay- 
ment of  the  quarter  freight.  [Lord  Campbell,  C.  J.  That  comes  to  a 
case  of  unliquidated  damages  ;  where  the  circuity  of  action  principle 
applies,  the  cross-demand  ordinarily  sounds  in  debt.]  Not  invariably, 
as  in  the  case  of  a  covenant  not  to  sue,  or  a  contract  to  indemnify. 
[Loud  Campbell,  C.  J.  It  is  certainly  a  reproach  to  our  procedure 
that  we  cannot,  as  is  done  in  other  countries,  always  bring  cross- 
flcmands  to  be  settled  at  once.]  Connop  v.  Levy '  furnishes  a  good 
instance  of  the  defence  which  a  contract  to  indemnify  supplies. 

The  principle  of  avoiding  circuity  of  action  applies  to  the  third  plea 
ftH  well  as  to  tl)(!  second. 

Aihf.rton,  in  reply.  The  amount  sought  by  the  plaintiff  here  possibly 
niiglit,  but  n(!ed  not  necessarily,  be  the  same  as  that  which  the  defend- 
ant would  recover  in  a  cross-action.  Where  that  is  so,  the  principle  of 
avoiding  circuity  does  not  apply.  As  to  the  other  point,  the  sailing  in 
»  proper  condition  was  not  a  condition  precedent,  but  was  the  subjecl 

'  See  Hall  V.  Janson,  4  K.  &  B.  600,  609. 

»  11  A.  &  E.  218,  221.  222.  11  Q.  B.  769 
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of  a  mutual  stipulation :  the  quarter  freight,  if  it  had  been  paid  en  the 
ship  sailing,  could  not  have  been  recovered  back  on  its  being  discovered, 
before  the  loss  of  the  ship  was  known,  that  she  had  sailed  in  an  unsea- 
worthy  state.  The  only  argument  that  can  be  raised  from  the  deduc- 
tion in  respect  of  insurance  is,  that  both  parties  took  for  granted  that 
the  ship  would  be  seaworthy  at  the  time  of  sailing ;  but  that  does  not 
make  the  seaworthiness  a  condition  precedent.  The  sailing  is  a  condi- 
tion precedent,  but  not  the  sailing  in  any  particular  state  of  fitness. 

Cur.  adv.  ?•////. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  by  the  owners  of  a  ship  on  a  charter-party, 
wherebj'  it  was  agreed  between  them  and  the  defendant  that  the  ship, 
being  tight,  staunch,  and  strong,  and  ever}^  way  fitted  for  the  voyage, 
should  at  Sunderland  load  from  the  factors  of  the  defendant  a  full  cargo 
of  coals,  and,  being  so  loaded,  should  therewith  proceed  to  Constanti- 
nople for  orders,  and  deliver  the  cargo  there  or  at  some  port  in  the 
Black  Sea,  being  paid  freight  on  the  quantit}'  delivered  at  certain  stip- 
ulated rates  :  "  one-fourth  of  the  freight  to  be  advanced  to  the  owner's 
agent  in  London,  on  the  ship  having  sailed,  less  5  per  cent  thereon  for 
insurance,  interest,  and  commission."  The  declaration  alleged  that  the 
defendant  caused  the  ship  to  be  loaded  with  a  cargo  of  coals,  and  "  that 
the  said  ship,  being  so  loaded,  sailed,  to  wit,  for  Constantinople,  pur- 
suant to  the  said  charter-partj' ; "  and  that,  although  the  plaintiffs  had 
done  every  thing  to  entitle  them  to  an  advance  of  one-fourth  of  the 
freight,  amounting  to  214Z.,  the  defendant  had  not  paid  the  same  or  any 
part  thereof  to  their  agent  in  London. 

The  second  plea  was,  "  That  the  said  ship  was  not,  at  the  commence- 
ment of  the  said  voyage,  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage  ;  and  that  by  reason  of  the  premises,  the  said  ship 
and  the  said  cargo  of  coals  were  wholly  lost."  To  this  plea  there  was 
a  demurrer. 

Upon  the  argument  before  us,  m  last  Easter  Term,  the  doctrine  of 
circuity  of  action  was  relied  upon.  But  we  do  not  think  it  applicable, 
for  the  reasons  stated  in  Charles  v.  Altin.  We  are  of  opinion,  how- 
ever, that  this  plea  is  a  bar  to  the  action,  on  the  ground  that  it  shows 
tha.  the  advance  of  freight  had  never  become  payable. 

Freight,  generally  speaking,  is  not  payable  till  the  goods  have  been 
delivered  at  the  port  of  destination.  Here,  by  special  stipulation,  one- 
quarter  of  the  amount  was  to  be  paid  in  advance  on  a  certain  event, 
viz.,  the  ship  having  sailed  from  Sunderland  for  Constantinople,  in  \mv- 
suance  of  the  charter-party.  The  charter-part}'  required  that  v,]\vu 
she  sailed,  she  should  be  "  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage."  If  she  sailed  on  the  voyage  in  a  seaworth}' con- 
dition, the  merchant  was  to  advance  one-fourth  of  the  freight,  which 
he  could  not  recover  back  if  the  ship,  having  so  sailed,  should  after- 
wards be  lost  by  the  perils  of  the  sea  without  having  delivered  any  part 
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of  her  cargo.  Pro  tanto  the  risk  was  transferred  from  the  shipowners 
to  the  merchant;  and  the  arrangement  between  them  was  that  the 
amount  to  be  advanced  was  to  be  insured  by  him,  as  appears  clearlj 
from  the  deduction  of  5  per  cent  for  insurance,  interest,  and  commis- 
sion. B}'  a  poUcy  of  insurance,  the  merchant  was  to  be  indemnified  to 
the  extent  of  the  sum  he  was  to  advance.  But  he  could  not  have  the 
benefit  of  this  indemnity  unless,  at  the  commencement  of  the  voyage, 
the  ship  was  seaworthy.  He  must  be  considered  to  have  promised  to 
pa}-  one-fomlh  of  the  freight  in  advance,  if,  when  the  ship  sailed,  she 
was  in  such  a  condition  as  that  a  policy  of  insurance  on  the  freight 
would  attach,  and  enable  him  to  recover  the  money  back  in  case  of  a 
subsequent  loss.  But  the  plea  avers  that  the  ship  was  not  seaworthy  at 
the  commencement  of  the  voyage,  and  that,  by  her  unseaworthiness, 
the  cargo  of  coals  was  wholly  lost.  It  was  argued,  for  the  plaintiflf, 
that  the  loss  after  the  sailing  is  for  this  purpose  immaterial,  and  that, 
although  unseaworthy  when  she  sailed,  she  might  have  completed  the 
voyage  and  delivered  the  cargo  in  safety.  In  that  case  the  full  freight 
certainl}'  would  have  been  earned,  and  would  have  been  pa^'able :  but 
still  the  conjuncture  never  would  have  arisen  upon  which  a  part  of  the 
freight  was  to  be  paid  in  advance.  For  these  reasons  we  think  that  the 
second  plea  is  sufficient. 

There  is  a  third  plea,  upon  which,  as  it  is  demurred  to,  we  are  bound 
to  give  our  opinion.  This  plea  has  some  introductory  observations 
about  the  ship  having  been  sent  to  sea  in  an  unseaworthy  state,  but  it 
contains  no  allegation  to  that  effect,  and  we  consider  the  substance  and 
gist  of  the  plea  to  be  that,  after  the  ship  sailed  and  while  she  was  on 
the  high  seas,  the  plaintiffs  were  guilt}^  of  negligent  and  improper  con- 
duct with  regard  to  the  management  of  the  ship,  by  reason  whereof 
the  ship  and  cargo  were  wholly  lost.  This  plea,  we  think,  is  bad,  as  it 
admits  that  the  ship  sailed  on  the  voyage  from  Sunderland  in  pursuance 
of  tlie  charter-party.  If  this  be  true,  one-fourth  of  the  freight  there- 
upon became  paj-able  in  advance  ;  and  any  subsequent  default  or  mis- 
w^uduct  of  the  plaintiffs  would  only  be  the  subject  of  a  cross-action. 

Juihjment  for  defendant  on   the   second  plea;  for  the  plaintiff's  on 
llif   t/iirdJ 

1  See  Work  v.  Leathers,  97  U.  S.  379 ;  Strong  v.  United  States,  154  U.  S.  632;  The 
Giles  Loring,  48  Fed.  Kep.  4G3;  The  Director,  34  Fed.  Rep.  57. 
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POUSSARD  V.  SPIERS  and  POND. 
In  thb  High  Coubt  of  Justice,  April  25,  1876. 

{Reported  in  1  Queen's  Bench  Division,  410.] 

J)eclakation  on  an  agreement  by  the  defendants  to  employ  the 
plaintiff's  wife  to  sing  and  play  in  an  opera  at  the  defendants'  theatre. 
Breach :  that  the  defendants  refused  to  allow  the  plaintiff's  wife  to  per- 
form according  to  the  agi'eement. 

Pleas  :  1.  That  defendants  did  not  agree  as  alleged.  2.  That  plain- 
tiff's wife  was  not  ready  and  willing  to  perform.  3.  That  plaintiff 
rescinded  the  contract  before  breach.     Issue  joined. 

At  the  trial  before  Field,  J.,  at  the  Middlesex  Michaelmas  Sittings, 
1875,  judgment  was  entered  for  the  defendants,  with  leave  to  move  to 
enter  judgment  for  the  plaintiff  for  83/. 

A  notice  of  motion  was  given  accordingly,  and  a  cross  order  was 
obtained  by  the  defendants  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  and  that  the  damages  were 
excessive. 

The  facts  proved  and  the  course  of  the  trial  are  fully  given  in  the 
judgment  of  the  Court. 

Feb.  21.  Percy  Gye,  for  the  plaintiff,  cited  Cuckson  v.  Stones,* 
Simpson  v.  Crippin,  Tilley  y.  Thomas.^ 

Parry ^  Serjt.,  (with  him  F.  H.  Lewis)  ^  for  the  defendants,  cited 
Settini  v.  Gye,  and  Graves  v.  Legg.  Cur.  adv.  vult. 

April  25.  The  judgment  of  the  Court  (Blackburn,  Quain,  and  Field, 
JJ.)  was  delivered  by 

Blackburn,  J.  This  was  an  action  for  the  dismissal  of  the  plaintiff's 
wife  from  a  theatrical  engagement.  On  the  trial  before  my  brother 
Field  it  appeared  that  the  defendants,  Messrs.  Spiers  &  Pond,  had 
taken  the  Criterion  Theatre,  and  were  about  to  bring  out  a  French 
opera,  which  was  to  be  produced  simultaneously  in  London  and  Paris. 
Their  manager,  Mr.  Kingston,  by  their  authority,  made  a  contract  with 
the  plaintiff's  wife,  which  was  reduced  to  writing  in  the  following 
tetter :  — 

Criterion  Theatre,  Oct.  16th.  1874. 
To  Madame  Poussard. 

On  behalf  of  Messrs.  Spiers  &  Pond  I  engage  you  to  sing  and  play  at  the 
Criterion  Theatre  on  the  following  terms : 

You  to  play  the  part  of  Friquette  in  Lecocq's  opera  of  Lea  Pr^  Saint 
Gervais,  coramenciug  on  or  about  the  fourteenth  of  November  next,  at  a 
weekly  salary  of  eleven  pounds  (11/.),  and  to  continue  on  at  that  sum  for  a 
period  of  three  months,  providing  the  opera  shall  run  for  that  period.     Then, 

»  1  E.  &  E.  248.  a  Law  Rep.  3  Ch.  Ap.  61 
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at  the  expiration  of  the  said  three  months,  I  shall  be  at  liberty  to  re-eugaga 
you  at  my  option,  on  terms  then  to  be  arranged,  and  not  to  exceed  fourteen 
pounds  per  week  for  another  period  of  three  months.  Dresses  and  tights 
requisite  for  the  part  to  be  provided  by  the  management,  and  the  engagement 
to  be  subject  to  the  ordinary  rules  and  regulations  of  the  theatre. 

E.  P.  Kingston,  Manager. 
Ratified: 

Spiers  &  Pond. 

Madame  Poussard,  46,  Gunter  Grove,  Chelsea. 

The  first  performance  of  the  piece  was  announced  for  Saturday,  the 
28th  of  November.  No  objection  was  raised  on  either  side  as  to 
this  delay,  and  Madame  Poussard  attended  rehearsals,  and  such 
attendance,  though  not  expressed  in  the  written  engagement,  was 
an  implied  part  of  it.  Owing  to  delays  on  the  part  of  the  composer, 
the  music  of  the  latter  part  of  the  piece  was  not  in  the  hands  of  the 
defendants  till  a  few  days  before  that  announced  for  the  production  of 
the  piece,  and  the  latter  and  final  rehearsals  did  not  take  place  till  the 
week  on  the  Saturday  of  which  the  performance  was  announced. 
Madame  Poussard  was  unfortunately  taken  ill,  and  though  she  strug- 
gled to  attend  the  rehearsals,  she  was  obliged  on  Monday,  the  23d  of 
November,  to  leave  the  rehearsal,  go  home  and  go  to  bed,  and  call  in 
medical  attendance.  In  the  course  of  the  next  day  or  two  an  inter\'iew 
took  place  between  the  plaintiff  and  Mr.  Leonard  (Madame  Poussard's 
medical  attendant)  and  Mrs.  Liston,  who  was  the  defendants'  stage 
manager,  in  reference  to  Madame  Poussard's  ability  to  attend  and 
undertake  her  part,  and  there  was  a  conflict  of  testimony  as  to  what 
took  place.  According  to  the  defendants'  version,  Mrs.  Liston  re- 
quested to  know  as  soon  as  possible  what  was  the  prospect  of  Madame 
Poussard's  recovery,  as  it  would  be  very  difficult  on  such  short  notice 
to  obtain  a  substitute  ;  and  that  in  the  result  the  plaintiff  wrote  stating 
that  his  wife's  health  was  such  that  she  could  not  play  on  the  Saturday 
night,  and  that  Mrs.  Liston  had  better,  therefore,  engage  a  young  lady 
to  pla}'  the  part ;  and  this,  if  believed  to  be  accurate,  amounted  to  a 
rescission  of  the  contract.  According  to  the  evidence  of  the  plaintiff 
and  the  doctor,  Mrs.  Liston  told  them  that  Madame  Poussard  was  to 
take  care  of  herself  and  not  come  out  till  quite  well,  as  she,  Mrs.  Lis- 
ton, had  procured,  or  would  procure,  a  temporary  substitute ;  and 
Madame  Poussard  could  resume  her  place  as  soon  as  she  was  well. 
This,  it  was  contended  by  the  plaintiff,  amounted  to  a  waiver  by  the 
defendants  of  a  l)reach  of  the  condition  precedent,  if  there  was  one. 

The  jury  found  that  the  plaintitf  did  not  rescind  the  contract,  and 
that  Mrs.  Liston,  if  she  did  waive  the  condition  precedent  (as  to  which 
they  were  not  agreed) ,  had  no  authority  from  the  defendants  so  to  do. 

These  findings,  if  they  stand,  dispose  of  those  two  questions. 

There  was  no  Huljstantial  conflict  as  to  what  was  in  fact  done  by  Mrs. 
LwUm.  L'pon  learning,  on  the  Wednesday  (the  2r)th  of  No>embcr). 
'Jje  possibility  that  Madame  Poussard  might  be  prevented  b}  illne'-'i 
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from  fulfilling  her  engagement,  she  sent  to  a  theatrical  agent  to  inquire 
what  artistes  of  position  were  disengaged,  and  learning  that  Miss  Lewis 
had  no  engagement  till  the  25th  of  'December,  she  made  a  provisional 
arrangement  with  her,  by  which  Miss  Lewis  undertook  to  stud,y  the 
part  and  be  read}'  on  Saturday  to  take  the  part,  in  case  Madame  Pous- 
sard  was  not  then  recovered  so  far  as  to  be  read}'  to  perfoiTn.  If  it 
should  turn  out  that  this  labor  was  thrown  away,  Miss  Lewis  was  to 
have  a  douceur  for  her  trouble.  If  Miss  Lewis  was  called  on  to  per- 
form, she  was  to  be  engaged  at  15/.  a  week  up  to  the  25th  of  December, 
if  the  piece  ran  so  long.  Madame  Poussard  continued  in  bed  and  ill, 
and  unable  to  attend  either  the  subsequent  rehearsals  or  the  first  night 
of  the  performance  on  the  Saturda}',  and  Miss  Lewis's  engagement 
became  absolute,  and  she  performed  the  part  on  Saturday,  Monday, 
Tuesday,  Wednesday,  and  up  to  the  close  of  her  engagement,  the  25th 
of  December.  The  piece  proved  a  success,  and  in  fact  ran  for  more 
than  three  months. 

On  Thursday-,  the  4th  of  December,  Madame  Poussard,  having 
recovered,  oflTered  to  take  her  place,  but  was  refused,  and  for  this 
refusal  the  action  was  brought. 

On  the  2d  of  January  Madame  Poussard  left  England. 

My  brother  Field,  at  the  trial,  expressed  his  opinion  that  the  failure 
of  Madame  Poussard  to  be  ready  to  perfonn,  under  the  circumstances, 
went  so  much  to  the  root  of  the  consideration  as  to  discharge  the  de- 
fendants, and  that  he  should  therefore  enter  judgment  for  the  defend- 
ants ;  but  he  asked  the  jur}'  five  questions. 

The  first  three  related  to  the  supposed  rescission  and  waiver.  The 
other  questions  were  in  writing  and  were:  4.  Whether  the  non-attend- 
ance on  the  night  of  the  opening  was  of  such  material  consequence  to 
the  defendants  as  to  entitle  them  to  rescind  the  contract?  To  which 
the  jury  said,  "No."  And,  5,  Was  it  of  such  consequence  as  to  ren- 
der it  reasonable  for  the  defendants  to  emplo}*  another  artiste,  and 
whether  the  engagement  of  Miss  Lewis,  as  made,  was  reasonable?  To 
which  the  jury  said,  "Yes."  Lastly,  he  left  the  question  of  damages, 
which  the  jury  assessed  at  83/. 

On  these  answers  he*  reserved  leave  to  the  plaintiflT  to  move  to  enter 
judgment  for  83/. 

A  cross  rule  was  obtained  on  the  ground  that  the  verdict  was  against 
evidence  and  that  the  damages  were  excessive. 

We  think  that,  from  the  nature  of  the  engagement  to  take  a  leading, 
and,  indeed,  the  principal,  female  part  (for  the  prima  donna  sang  her 
part  in  male  costume  as  the  Prince  de  Conti)  in  a  new  opera  which  (as 
appears  fr<jm  the  terms  of  the  engagement)  it  was  known  might  run  for 
a  longer  or  shorter  time,  and  so  be  a  profitable  or  losing  concern  to  the 
defendants,  we  can,  without  the  aid  of  the  jury,  see  that  it  must  have 
been  of  great  importance  to  the  defendants  that  the  piece  should  start 
well,  and  consequently  that  the  failure  of  the  plaintiff's  wife  to  be  al-le 
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lo  perform  on  the  opening  and  early  performances  was  a  very  serioufl 
detriment  to  them. 

This  inability  having  been  occasioned  by  sickness  was  not  an}'  breach 
of  contract  by  the  plaintiff,  and  no  action  can  lie  against  him  for  the 
failure  thus  occasioned.  But  the  damage  to  the  defendants  and  the 
consequent  failure  of  consideration  is  just  as  great  as  if  it  had  been 
occasioned  by  the  plaintiff's  fault,  instead  of  by  his  wife's  mibfortune. 
The  analogy  is  complete  between  this  case  and  that  of  a  charter-party 
in  the  ordinary  terms,  where  the  ship  is  to  proceed  in  ballast  (the  act 
of  God,  dec,  excepted)  to  a  port,  and  there  load  a  cargo.  If  the  delay 
is  occasioned  by  excepted  perils,  the  shipowner  is  excused.  But  if  it 
is  so  great  as  to  go  to  the  root  of  the  matter,  it  frees  the  charterer  from 
his  obligation  to  furnish  a  cargo:  see  per  Bramwell,  B.,  delivering  the 
judgment  of  the  majority  of  the  Court  of  Exchequer  Chamber  in  Jack- 
Bon  V.  Union  Marine  Insurance  Co.^ 

And  we  think  that  the  question,  whether  the  failure  of  a  skilled  and 
capable  artiste  to  perform  in  a  new  piece  through  serious  illness  is  so 
important  as  to  go  to  the  root  of  the  consideration,  must  to  some  extent 
depend  on  the  evidence ;  and  is  a  mixed  question  of  law  and  fact. 
Theoreticall}',  the  facts  should  be  left  to  and  found  separately  by  the 
jury,  it  being  for  the  judge  or  the  Court  to  say  whether  they,  being  so 
found,  show  a  breach  of  a  condition  precedent  or  not.  But  this  course 
is  often  (if  not  generall}')  impracticable ;  and  if  we  can  see  that  the 
proper  facts  have  been  found,  we  should  act  on  these  without  regard  to 
the  form  of  the  questions. 

Now,  in  the  present  case,  we  must  consider  what  were  the  courses 
open  to  the  defendants  under  the  circumstances.  They  might,  it  was 
said  on  the  argument  before  us  (though  not  on  the  trial) ,  have  post- 
poned the  bringing  out  of  the  j)iece  till  the  recover}'  of  Madame  Pous- 
sard,  and  if  her  illness  had  been  a  temporary  hoarseness  incapacitating 
her  from  singing  on  the  Saturday,  but  sure  to  be  removed  by  the  Mon- 
day, tliat  might  have  been  a  proper  course  to  pursue.  But  the  illness 
here  was  a  serious  one,  of  uncertain  duration,  and  if  the  plaintiff  had  at 
the  trial  suggested  that  this  was  the  proper  course,  it  would,  no  doubt, 
have  been  shown  that  it  would  have  been  a  ruinous  course ;  and  that  it 
would  have  been  much  better  to  have  abandoned  the  piece  altogether 
than  to  have  postponed  it  from  da}'  to  day  for  an  uncertain  time,  during 
which  the  theatre  would  have  been  a  heavy  loss. 

The  remaining  alternatives  were  to  employ  a  temporary  substitute 
until  such  time  as  the  plaintiff's  wife  should  recover;  and  if  a  tempo- 
rary substitute  capable  of  performing  the  part  adequately  could  have 
been  obtained  ui)on  such  a  precarious  engagement  on  any  reasonable 
tcrius,  that  would  have  been  a  right  course  to  pursue;  but  if  no  sub- 
Btitute  capable  of  performing  the  part  adequately  could  be  obtained, 
ejt(«pt  on  the  terms  that  she  should  be  permanently  engaged  at  higher 

1  Law  licj).  10  (J.  i'.  at  p.  141.     See  Stoier  v.  Gordon,  3  M.  &  S.  308. 
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pay  than  the  plaintiflF's  wife,  in  our  opinion  it  follows,  as  a  matter  of 
law,  that  the  failure  on  the  plaintiff's  part  went  to  the  root  of  the 
matter  and  discharged  the  defendants. 

We  think,  therefore,  that  the  fifth  question  put  to  the  jury,  and 
answered  by  them  in  favor  of  the  defendants,  does  find  all  the  facts 
necessary  to  enable  us  to  decide  as  a  matter  of  law  that  the  defendants 
are  discharged. 

The  fourth  question  is,  no  doubt,  found  by  the  jury  for  the  plaintiff; 
but  we  think  in  finding  it  thej'  must  have  made  a  mistake  in  law  as  to 
what  was  a  sufficient  failure  of  consideration  to  set  the  defendants  «it 
liberty,  which  was  not  a  question  for  them. 

This  view  taken  by  us  renders  it  unnecessary  to  decide  any  thing  on 
the  cross  rule  for  a  new  trial. 

The  motion  must  be  refused  with  costs. 

Motion  refused  with  costs} 


BETTINI  V.   GYE. 

In  the  High  Court  of  Justice,  January  25,  1876. 

[Beported  in  1  Queen's  Bench  Division,  183.] 

Third  count,  that  the  defendant  was  and  is  the  director  of  the  Royal 
Italian  Opera  in  London,  and  the  plaintiff  was  and  is  a  dramatic  artist 
and  professional  singer,  and  thereupon  it  was  agreed  by  and  between 
the  plaintiff  and  the  defendant,  in  parts  beyond  the  seas,  to  wit,  at 
Milan,  in  Italy,  by  an  agreement  in  writing  in  the  French  language,  of 
which  the  translation  is  as  follows :  — 

Royal  Italian  Opera, 

Covent  Garden,  London. 
Year  1875. 
The  undersigned,  Mr.  Frederick  Gye,  gentleman,  and  director  of  the  Royai 
Italian  Opera  in  London,  of  the  one  part,  and  Mr.  Bettini,  dramatic  artist,  on 
the  other  part,  have  agreed  as  follows: 

1.  Mr.  Bettini  undertakes  to  fill  the  part  of  primo  tenor  assoluto  in  the 
theatres,  halls,  and  drawing-rooms,  both  public  and  private,  in  Great  Britain 
and  in  Ireland,  during  the  period  of  his  engagement  with  Mr.  Gye. 

1  Greene  v.  Linton,  7  Porter,  133;  Giohan  v.  Dailey's  Adm.,  4  Ala.  336;  Eemy  v 
Olds,  34  Fac.  Ren.  lCa.\.)  216:  Hickman  v.  Rayl,  55  Ind.  551  ;  Camors  v.  Union 
Marine  Ins.  Co.,  104  La.  349;  Johnson  v.  \Valker,  155  Mass.  253;  Powell  v. 
Newell,  59  Minn.  406;  Hubbard  v.  Belden,  27  Vt.  645;  Green  i-.  Gilbert,  21  Wia. 
395,  ace;  Asplund  v.  Mattsou,  15  Wash.  328,  contra.  Temporary  illness  of  an 
employee,  which  does  not  go  to  the  root  of  the  contract,  will  not  prevent  him  from 
enforcing  the  contract.  Cuckson  v.  Stones,  1  E.  &  E.  248 ;  Warren  v.  Whittingham, 
18  T.  L.  R.  508;  Ryan  v.  Dayton,  25  Conn.  191.  Or  wrongful  but  slight  default. 
Fillieul  V.  Armstrong,  7  Ad.  &  E.  557. 
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2.  This  engagement  shall  begin  on  the  30th  of  March,  1875.  aiui  siiall  ter- 
minate on  the  13tli  of  July,  1875. 

3.  The  salary  of  IMr.  Bettini  shall  be  1501.  per  month,  to  be  paid  monthly. 

4.  Mr.  Bettini  shall  sing  in  concerts  as  well  as  in  operas,  but  he  shall  not 
aing  anywhere  out  of  the  theatre  in  the  United  Kingdom  of  Great  Britain  and 
Ireland,  from  the  1st  of  Januai-y  to  the  31st  of  December,  1875,  without  *he 
written  permission  of  Mr.  Gye,  except  at  a  distance  of  more  than  fifty  m  -es 
from  London,  and  out  of  the  season  of  the  theatre. 

5.  Mr.  Gye  shall  furnish  the  costumes  to  Mr.  Bettini  for  his  charactt^iS. 
according  to  the  ordinary  usage  of  theatres. 

6.  Mr.  Bettini  will  conform  to  the  ordinary  rules  of  the  theatre  in  case  of 
sickness,  fire,  rehearsals,  &c. 

7.  Mr.  Bettini  agrees  to  be  in  London  without  fail  at  least  six  days  before 
the  commencement  of  his  engagement,  for  the  pui-pose  of  rehearsals. 

8.  In  case  Mr.  Gye  shall  require  the  services  of  Mr.  Bettini  at  a  distance 
of  more  than  ten  miles  from  London,  he  shall  pay  his  travelling  expenses. 

9.  Mr.  Bettini  shall  not  be  obliged  to  sing  more  than  four  times  a  week  it 
opera.  Mr.  Bettini,  in  order  to  assist  the  direction  of  Mr.  Gye,  will  sing, 
upon  the  request  of  ]\Ir.  Gye,  in  the  same  characters  in  which  he  has  already 
sung,  and  in  other  characters  of  equal  position.  In  case  of  the  sickness  of 
other  artists,  Mr.  Bettini  agrees  to  replace  them  in  their  characters  of  first 
tenor  assoluto. 

10.  Mr.  Gye  shaU  have  the  right  to  prolong  the  period  limited  above  upon 
the  same  conditions,  provided  that  the  period  does  not  go  beyond  the  end  of 
the  month  of  August. 

F.  GvE,  Milan,  14  Dec.  1874. 

That  the  jDlaiiitiff  did  not  sing  anj'where  out  of  the  said  theatre  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  from  the  1st  of  January, 
1875,  to  the  date  of  the  commencement  of  this  action,  without  the  writ- 
ten permission  of  the  defendant,  except  at  a  distance  of  more  than  fifty 
miles  from  London,  and  out  of  the  season  of  the  said  theatre.  That 
the  plaintiff  was  prevented  b}'  temporary'  illness  from  being  in  London 
before  the  28th  of  JNIarch,  1875,  but  he  did  arrive  in  London  on  that 
da}' ;  and,  save  as  aforesaid,  the  plaintiff  has  always  performed  his  said 
agreement,  and  was  and  is  ready  and  willing  to  perform  his  part  of  the 
said  agreement,  of  all  which  the  defendant  had  notice,  and  all  things 
were  done  and  happened,  and  all  conditions  were  fulfilled  and  all  times 
elapsed  necessary  to  entitle  the  plaintiff  to  a  performance  by  the  defend- 
ant of  the  said  agreement  and  to  maintain  this  action.  Yet  the  defend- 
ant did  not  nor  would  receive  the  plaintiff  into  his  said  semce,  but 
wholly  refused  so  to  do,  and  wrongfully  exonerated  and  discharged  the 
plaintiff  from  liis  said  agreement,  and  from  the  performance  of  the  said 
agrcenjcnt  on  tlie  plaintiff's  part,  and  wrongfully'  put  an  end  to  and 
(h't(!rmiiied  the  said  agreement,  whereby  the  plaintifi"  was  damnified. 

The  defendant  pleaded,  ninthly,  to  the  third  count,  that  the  plaintifi" 
was  not  in  London  six  days  before  the  commencement  of  the  said 
engagement  for  the  purpose  of  rehearsals,  nor  had  the  defendant  notice 
before  the  said  six  days  of  the  plaintiff's  inability  to  be  in  London,  oi 
that  he  would  not  be  in  London  six  days  before  the  commencement  of 
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his  said  engagement,  for  the  pui^'ose  of  rehearsals,  nor  was  the  plaintiff 
ready  and  willing  to  attend  such  rehearsals,  although  it  was  necessary 
for  him  to  do  so  ;  wherefore  the  defendant  did  not  nor  would  receive  the 
plaintiff  into  his  service  in  the  capacity  and  on  the  terms  aforesaid, 
which  is  the  breach  complained  of. 

Demurrer  to  the  ninth  plea,  and  joinder. 

1875.  Dec.  15.  Murphy,  Q.  C.  (with  him  A.  L.  Smith),  for  the 
plaintitf,  in  support  of  the  demurrer,  contended  that  the  stipulation  as 
to  the  attendance  of  the  plaintitf  at  rehearsals  six  days  before  the  com- 
mencement of  the  engagement  was  not  a  condition  precedent,  inasmuch 
as  the  plaintiff  was  to  sing  during  the  engagement  at  concerts  as  well 
as  in  operas ;  moreover,  the  plaintiff  was  not  to  sing  in  London  from 
the  Ist  of  January,  and  he  had  abstained  from  doing  so.  He  cited 
Robinson  v.  Davidson,*  and  MacAndrew  v.  Chappie. 

Arthur  Wilson  (with  him  Percy  Gye)  for  the  defendant,  contended 
that  the  stipulation  was  a  condition  precedent.  He  cited  Atkinson  v. 
Bell,''  Graves  v.  Legg,  Bradford  v.  Williams,  Tilley  v.  Thomas,'  Jack- 
son V.  Union  Marine  Insurance  Company.* 

Murphy,  Q.  C,  in  repl}'.  Cur.  adv.  vult. 

1876.  Jan.  25.  The  judgment  of  the  Court  (Blackburn,  Quain, 
and  Archibald,  JJ.)  was  delivered  b}' 

Blackburn,  J.  In  this  case  the  parties  have  entered  into  an  agree- 
ment in  writing,  which  is  set  out  on  the  record. 

The  Court  must  ascertain  the  intention  of  the  parties,  as  is  said  by 
Parke,  B.,  in  delivering  the  judgment  of  the  Court  in  Graves  v.  Legg, 
"  to  be  collected  from  the  instrument  and  the  circumstances  legally 
admissible  in  e^^dence  with  reference  to  which  it  is  to  be  construed." 
He  adds:  "One  particular  rule  well  acknowledged  is,  that  where  a 
covenant  or  agreement  goes  to  part  of  the  consideration  on  both  sides, 
and  ma}'  be  compensated  in  damages,  it  is  an  independent  covenant  or 
contract."  There  was  no  averment  of  any  special  circumstances  exist- 
ing in  this  case,  with  reference  to  which  the  agreement  was  made,  but 
the  Court  must  look  at  the  general  nature  of  Mich  an  engagement.  By 
the  7th  paragraph  of  the  agreement,  "  Mr.  Bettini  agrees  to  be  in  Lon 
don  without  fail  at  least  six  daj's  before  the  commencement  of  his 
engagement,  for  the  purpose  of  rehearsals."  The  engagement  was  to 
begin  on  the  30th  of  March,  1875.  It  is  admitted  on  the  record  that 
the  plaintiff  did  not  amve  in  London  till  the  28th  of  March,  which  is 
less  than  six  da3's  before  the  30th,  and  therefore  it  is  clear  that  he  has 
not  fulfilled  this  part  of  the  contract. 

The  question  raised  b}'  the  demurrer  is,  not  whether  the  plaintiff  has 
any  excuse  for  failing  to  fulfil  this  part  of  his  contract,  which  may  pre- 
vent his  being  liable  in  damages  for  not  doing  so,  but  whether  his  fail 

1  Law  Kep.  6  Ex.  269.  2  8  B.  &  C.  277,  283. 

«  Law  Itep.  3  Ch  «1.  *  Law  Rep.  10  C.  P.  12f . 
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ure  to  do  so  justified  the  defendant  in  refusing  to  proceed  with  the 
engagement,  and  fulfil  his,  the  defendant's  part.  And  the  answer  to 
that  question  depends  on  whether  this  part  of  the  contract  is  a  condition 
precedent  to  the  defendant's  liability,  or  only  an  independent  agi-eement, 
a  breach  of  which  will  not  justify  a  repudiation  of  the  contract,  but  will 
only  be  a  cause  of  action  for  a  compensation  in  damages. 

This  is  a  question  which  has  very  often  been  raised ;  and  the  numer- 
ous cases  on  the  subject  are  collected  in  the  first  volume  of  Sir  E.  V. 
Williams'  Notes  to  Saunders,  p.  554,  in  the  notes  to  Pordage  v.  Cole, 
and  in  the  second  volume,  p.  742,  notes  to  Peeters  v.  Opie. 

We  think  the  answer  to  this  question  depends  on  the  true  construc- 
tion of  the  contract  taken  as  a  whole. 

Parties  may  think  some  matter,  apparently  of  very  little  importance, 
essential ;  and  if  they  sufficiently  express  an  intention  to  make  the 
Uteral  fulfilment  of  such  a  thing  a  condition  precedent,  it  will  be  one ; 
or  they  may  think  that  the  performance  of  some  matter,  apparently  of 
essential  importance  and  prima  facie  a  condition  precedent,  is  not  really 
vital,  and  may  be  compensated  for  in  damages,  and  if  the}^  suflSciently 
expressed  such  an  intention,  it  will  not  be  a  condition  precedent. 

In  this  case,  if  to  the  7th  paragraph  of  the  agreement  there  had 
been  added  words  to  this  eflect :  ' '  And  if  Mr.  Bettini  is  not  there  at 
the  stipulated  time,  Mr.  Gye  may  refuse  to  proceed  further  with  the 
agreement;  "  or  if,  on  the  other  hand,  it  had  been  said,  "And  if  not 
there,  Mr.  Gye  may  postpone  the  commencement  of  Mr.  Bettini's 
engagement  for  as  many  days  as  Mr.  Bettini  makes  default,  and  he 
shall  forfeit  twice  his  salary  for  that  time,"  there  could  have  been  no 
question  raised  in  the  case.  But  there  is  no  such  de(!laration  of  the 
intention  of  the  parties  either  way.  And  in  the  absence  of  such  an 
express  declaration,  we  think  that  we  are  to  look  to  the  whole  contract, 
and  applying  the  rule  stated  b}'^  Parke,  B.,  to  be  acknowledged,  see 
whether  the  particular  stipulation  goes  to  the  root  of  the  matter,  so  that 
a  failure  to  perform  it  would  render  the  performance  of  the  rest  of  the 
contract  by  the  plaintiff  a  thing  different  in  substance  from  what  the 
defendant  has  stipulated  for ;  or  whether  it  merely  partially  affects  it 
and  may  be  compensated  for  in  damages.  Accordingly  as  it  is  one  or 
the  other,  we  think  it  must  be  taken  to  be  or  not  to  be  intended  to  be  a 
condition  precedent. 

If  the  plaintiff's  engagement  had  been  only  to  sing  in  operas  at  the 
theatre,  it  might  very  well  be  that  previous  attendance  at  rehearsals 
with  the  actors  in  company  with  whom  he  was  to  perform  was  essential. 
And  if  the  engagement  had  been  only  for  a  few  performances,  or  for  a 
short  time,  it  would  afford  a  strong  argument  that  attendance  for  the 
purpose  of  nihcarsals  during  the  six  days  immediately  before  the  com- 
mencement of  the  engagement  was  a  vital  part  of  the  agreement.  But 
we  find,  on  looking  lo  the  agreement,  that  the  plaintiff  was  to  sing  in 
theatres,  halls,  and  drawing  rooms,  both  pubhc  and  private,  from  the 
80th  of  March  to  the  13th  of  July,  1875,  and  that  he  was  to  sing  in 
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concerts  as  well  as  in  operas,  and  was  not  to  sing  anj'where  out  of  the 
theatre  in  Great  Britain  or  Ireland  from  the  1st  of  January  to  the  31st 
of  December,  1875,  without  the  written  permission  of  the  defendant, 
except  at  a  distance  of  more  than  fifty  miles  from  London. 

The  plaintiff,  therefore,  has,  in  consequence  of  this  agreement,  been 
deprived  of  the  power  of  earning  any  thing  in  London  from  the  Ist  of 
January  to  the  30th  of  March  ;  and  though  the  defendant  has,  perhaps, 
not  received  any  benefit  from  this,  so  as  to  preclude  him  from  any  longer 
treating  as  a  condition  precedent  what  had  originally  been  one,  we  think 
this  at  least  affords  a  strong  argument  for  saving  that  subsequent  stipu- 
lations are  not  intended  to  be  conditions  precedent,  unless  the  nature 
of  the  thing  strongl}'  shows  they  must  be  so. 

And,  as  far  as  we  can  see,  the  failure  to  attend  at  rehearsals  during 
the  six  da^'s  immediately  before  the  30th  of  March  could  only  affect  the 
theatrical  performances  and,  perhaps,  the  singing  in  duets  or  concerted 
pieces  during  the  first  week  or  fortnight  of  this  engagement,  which  is  to 
sing  in  theatres,  halls,  and  drawing-rooms,  and  concerts,  for  fifteen 
weeks. 

We  think,  therefore,  that  it  does  not  go  to  the  root  of  the  matter  so 
as  to  require  us  to  consider  it  a  condition  precedent. 

The  defendant  must,  therefore,  we  think,  seek  redress  by  a  cross- 
claim  for  damages. 

Judgment  must  be  given  for  the  plaintiff. 

Judgment  for  the  plaintiff . 


EDWAkb   H.   WELLS   v.   WILLIAM   CALNAN. 
Supreme  Judicial  Court  op  Massachusetts,  September  1,  1871. 


fi       ftu3  1      \"  [Reported  in  107  Massachusetts  Reports,  514. 


MA 


CoNiKACT  on  a  written  agreement  dated  December  22,  1868,  by 
which  the  plaintiff  agreed  to  sell  and  the  defendant  to  buy  "the  farm 
now  occupied  by"  the  plaintiff  "and  his  father,"  (describing  it  by 
metes  and  bounds),  for  S3, 250,  which  the  defendant  agreed  to  pay  on 
April  10,  1869,  and  it  was  provided  that  "  no  wood  should  be  cut  and 
removed  from  the  premises  save  firewood  for  use  in  the  house,"  that  the 
plaintiff  on  receiving  payment  should  execute  and  deliver  to  the  defend- 
ant a  proper  deed  for  the  convening  and  assuring  to  him  of  ' '  the  fee 
simple  of  the  said  premises,"  and  that  for  the  due  performance  of  the 
agreement,  each  party  was  bound  to  the  other  in  the  sum  of  §500, 
"  which  said  sum  is  to  be  taken  as  liquidated  damages."  The  declar« 
ation  alleged  the  making  of  the  agreement,  and  that  the  plaintiff  exe 
outed  a  good  and  proper  deed   for   convening   and   assuring   to   the 
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defenilant  in  fee  simple  "tlie  premises  described  in  said  agreement," 
and  tendered  said  deed  to  the  defendant  on  April  10, 1869,  and  demanded 
payment  of  the  $3,250  of  the  defendant,  but  that  the  defendant  refused 
to  pay  the  same,  and  also  refused  to  pay  the  $500  as  liquidated  dam- 
ages ;  and  that  the  defendant  owed  the  plaintiff  $500.  The  answer 
admitted  the  making  of  the  agreement,  but  denied  the  making  or  tender 
of  a  good  and  sufficient  deed,  and  all  the  other  allegations  of  the 
declaration. 

At  the  trial  in  the  Superior  Court,  before  Pitman^  J.,  it  appeared  that 
the  plaintiff  tendered  a  deed  in  due  form  on  April  10,  1869  ;  that  the 
farm-house  and  out-buildings  on  the  land  were  burned  on  the  preceding 
day ;  that  the  defendant  for  that  reason  refused  to  accept  the  deed  or 
pa^'  the  price  ;  that  the  estate  at  the  time  of  the  contract  was  worth  at 
least  83,250,  but  after  the  fire  was  worth  not  more  than  $2,000  ;  and 
that  the  plaintiff  had  obtained  insurance  upon  the  buildings  in  the  sum 
of  $2,000  ;  and  had  received  of  the  insurance  company,  in  settle- 
ment of  his  claim  against  them,  the  sum  of  $1,600. 

The  defendant  offered  to  show  that  the  insurance  company,  before  the 
commencement  of  this  action,  offered  the  plaintiff  to  take  from  him  a 
quitclaim  deed  of  the  estate,  and  pay  him  the  full  contract  price.  But 
the  judge  excluded  the  evidence  as  immaterial. 

The  plaintiff  contended  that  he  was  entitled  to  the  $500  as  liquidated 
damages,  while  the  defendant  contended  that  it  was  to  be  treated  as  a 
penal  sum.  But  the  judge  iiiled  "  that  this  question  was  of  no  impor- 
tance, because,  if  the  plaintiff  was  entitled  to  demand  paj'raent  of  the 
contract  price  notwithstanding  the  loss  of  the  buildings,  he  had  sus- 
tained damage  to  a  larger  amount  by  the  defendant's  refusal." 

The  defendant  requested  the  court  to  instruct  the  jury  that  they 
might  consider  the  amount  received  bj'  the  plaintiff  from  the  insurance 
company  in  their  estimate  of  his  damages,  and  might  return  a  verdict 
for  nominal  damages  only ;  but  the  judge  instructed  them  to  the  con- 
trary. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $546.83, 

being  the  amount  claimed,  with  interest ;  and  the  case  was  reported  to 

this  Court ;  if  error  appeared  in  the  rulings,  the  verdict  to  be  set  aside 

and  a  new  trial  had  ;  otherwise,  judgment  to  be  entered  on  the  verdict. 

IV.  G.  JifUes,  for  the  defendant. 

H.  Morris  Sf  N.  T.  Leonard,  for  the  plaintiff. 

Okay,  J.  The  principles  of  law,  upon  which  the  rights  of  the  par- 
ties to  this  case  depend,  appear  to  have  been  overlooked  at  the  trial. 

When  property,  real  or  personal,  is  destroyed  by  fire,  the  loss  falls 
U{x>n  tlu;  part3-  who  is  the  owner  at  the  time  ;  and  if  the  owner  of  a 
house  and  land  agrees  to  sell  and  convey  it  upon  the  payment  of  a  cer- 
tain  |)rice  which  the  purchaser  agrees  to  pay,  and  before  full  payment 
the  house  is  destroyed  by  accidental  fire,  so  that  the  vendor  cannot  per- 
fonn  the  agnrcment  on  his  part,  he  cannot  recover  or  retain  any  fart  of 
the  purchase-money. 
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For  these  reasons,  in  Thompson  v.  Gould,  20  Pick.  134,  where,  after 
the  making  of  an  oral  agreement  for  the  sale  and  purchase  of  a  house 
and  land,  and  the  purchaser's  entr}-  into  possession  and  payment  of 
part  of  the  price,  but  before  delivery  or  tender  of  the  deed,  the  house 
was  destro^'ed  hy  fire,  it  was  held  by  this  Court,  in  an  elaborate  judg- 
ment delivered  b}'  Mr.  Justice  Wilde,  that  he  was  entitled  to  recover 
back  the  money  paid,  on  the  ground  of  a  failure  of  the  consideration. 

In  Bacon  v.  Simpson,  3  M.  &  W.  78,  the  plaintiff  had  agreed  to  sell, 
and  the  defendant  to  purchase,  a  lease  for  years  of  a  dwelling-house  at 
a  certain  price,  and  the  furniture,  tenant's  fixtures,  and  other  property 
therein  at  a  valuation  to  be  made  by  appraisers.  Before  fulfilment  of 
the  agreement,  or  deliverj*  of  possession  to  the  defendant,  the  gi-eater 
part  of  the  house  and  the  property  therein  was  consumed  by  fire.  The 
plaintiff  brought  an  action  on  the  agreement,  avening  readiness  to  per- 
form from  the  time  of  making  the  agreement  and  ever  since,  which  was 
traversed  by  the  defendant.  It  was  held  by  the  Court  of  Exchequer  tliat 
b}'  reason  of  the  fire  the  plaintiff  could  not  perform  the  agreement,  and 
therefore  could  not  maintain  the  action. 

In  Ta3-lor  v.  Caldwell,  3  B.  «fe  S.  826,  by  a  written  contract  one 
party  agreed  to  give  the  other  the  use  of  a  certain  music  hall  on  four 
specified  da3'S,  for  the  purpose  of  holding  concerts,  with  no  express  stip- 
ulation for  the  event  of  its  destruction  b}'  fire.  The  Court  of  Queen's 
Bench  held  that  upon  the  destruction  of  the  building  on  an  earlier  da}', 
by  an  accidental  fire,  both  parties  were  excused  from  the  performance 
of  the  contract ;  and,  while  recognizing  as  undoubted  the  rule  that  one 
who  makes  a  positive  contract  to  do  a  thing  not  in  itself  unlawful  must 
perform  it  or  pay  damages  for  not  doing  so,  declared  it  to  be  also  well 
settled  that  that  rule  is  only  applicable  where  the  contract  is  positive  and 
absolute,  and  not  subject  to  an}-  condition,  express  or  implied  ;  and 
that  where,  from  the  nature  of  the  contract,  it  appears  that  the  parties 
must  from  the  beginning  have  contemplated  the  continuing  existence  of 
some  particular  specified  thing  as  the  foundation  of  what  was  to  be  done, 
there,  in  the  absence  of  an}'  express  or  implied  warranty  that  the  thing 
shall  exist,  the  contract  is  not  to  be  construed  as  a  positive  contract, 
but  as  subject  to  an  implied  condition  that  the  parties  shall  be  excused 
in  case,  before  breach,  performance  becomes  impossible  from  the  acci- 
dental perishing  of  the  thing  without  the  fault  of  either  party. 

The  doctrine  as  there  stated  has  been  approved  in  the  later  English 
cases.  Appleby  v.  Meyers,  Law  Rep.  1  C.  P.  615  ;  s.  c.  Law  Rep. 
2  C.  P.  651  ;  Boast  v.  Firth,  Law  Rep.  4  C.  P.  1  ;  Robinson  u.  Davison, 
Law  Rep.  6  Exch.  269.  And  it  is  illustrated  by  the  previous  decisions 
of  this  Court,  by  which  it  has  been  held  that  a  person  who  agrees  to 
build  a  house  on  the  land  of  another  is  not  discharged  by  the  destruction 
of  the  house  by  fire  before  its  completion  ;  but  that,  where  one  agrees 
to  repair  another's  house  akeady  built,  such  destruction  of  the  house 
puts  an  end  to  the  contract.  Adams  v.  Nichols,  19  Pick.  275  ;  Lord  v. 
Wheeler,  1  Gray,  282. 
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In  the  present  case,  the  agreement  between  the  parties  manifestly 
contemplates  the  conveyance  of  the  buildings  already  upon  the  land  as 
an  important  part  of  the  subject-matter  of  the  contract.  It  describes 
the  property  to  be  conve3'ed  as  the  farm  occupied  by  the  vendor  and  his 
father,  and  contains  a  provision  that  until  the  da^'^  appointed  for  the 
dehvery  of  the  deed  no  wood  shall  be  cut  and  removed  from  the  premises, 
save  firewood  for  use  in  the  house.  The  vendor  agrees  to  execute  and 
dehver  a  proper  deed  for  the  conve3'ing  and  assuring  to  the  purchaser  of 
the  fee-shnple  "  of  the  said  premises."  The  price  stipulated  to  be  paid 
is  an  entire  sum ;  and  the  report  states  that  it  appeared  in  evidence  at 
the  trial  that  the  estate  at  the  time  of  the  contract  was  worth  at  least  that 
sum,  and  after  the  fire  was  not  worth  two-thirds  as  much. 

The  case  differs  from  those  in  which  a  lessee  is  held  liable  to  pay  rent 
or  make  repairs  according  to  his  covenants,  notwithstanding  the  destruc- 
tion of  the  buildings  by  fire  or  other  accident  during  the  term.  There 
the  lessor,  hy  the  execution  and  dehverj'  of  the  lease,  has  fully  performed 
the  contract  on  his  part ;  and  the  lessee,  having  thereby  become  the  owner 
of  the  leasehold  interest,  must  bear  the  same  risk  of  fire  or  casualty  as 
an}'  other  owner  of  property',  and  is  not  excused  from  performing  his 
own  express  covenants.  Fowler  v.  Bott,  6  Mass.  63  ;  Kramer  v.  Cook, 
7  Gray,  550;  Leavitt  t'.  Fletcher,  10  Allen,  119.  But  in  the  case  at 
bar  the  defendant  has  only  agreed  to  pay  the  purchase-money  upon 
tender  of  a  deed  of  the  whole  estate  contracted  for,  including  the  build- 
ings as  weU  as  the  land  ;  and,  the  buildings  having  been  wholly  destroyed 
by  fire  on  the  day  before  that  appointed  for  the  conveyance,  the  plain- 
tifl"  did  not  and  could  not  tender  such  a  conveyance  as  he  had  agreed  to 
make  or  as  the  defendant  was  bound  to  accept,  and  was  not  therefore 
entitled  to  maintain  any  action  against  the  defendant  upon  the  agree- 
ment. 

It  was  contended  at  the  argument  that  this  defence  was  not  open 
under  the  pleadings.  But  the  declaration  alleges  that  the  plaintiff 
tendered  to  the  defendant  a  good  and  proper  deed  for  the  convening  and 
assuring  to  the  defendant  the  premises  described  in  the  agreement ;  and 
this  allegation  is  met  by  a  direct  denial  in  the  answer. 

The  result  is,  that  the  rulings  of  the  Superior  Court  were  erroneous, 
because  inapplicable  to  the  case ;  that  there  has  been  a  mistrial,  and 
that  the  Verdict  must  be  set  aside,  and  a  new  trial  had.^ 

*  The  authorities  are  collected  in  Ames's  Cas.  Eq.  Jur.  I.  227-238.    The  doctrin* 

•f  the  Civil  Law  is  discussed  in  9  Hiirv.  L.  Rev.  72.    See  also  Biirg.  Gesetzbuch,  §  446; 
Titze,  Uuiuoglichlieit,  255-264;  Coviello,  Case  Fortuito,  137  et  seq.;  240  et  seq. 
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JOHN  W.  PEAD  V.  LARKIN  T.   TRULL,  Administrator. 
Supreme  Judicial  Court  of  Massachusetts,  April  1-May  19,  1899. 

[Reported  in  173  Massachusetts,  450.] 

Holmes,  J.  This  is  an  action  of  contract  upon  an  indenture  by 
which,  in  consideration  of  the  plaintiff  Pead's  covenant,  Whitman 
covenanted  to  convey  certain  land  to  Pead  within  forty-five  days,  and 
Pead,  in  consideration  of  Whitman's  covenant,  covenanted  to  convey 
certain  land  to  Whitman  within  forty-five  daj's,  and  further  covenanted 
to  pay  him  fifteen  hundred  dollars  upon  receiving  a  deed  of  Whitman's 
land ;  and  to  give  Whitman  a  note  for  three  thousand  dollars  secured 
b}'  second  mortgage  on  the  Whitman  land  and  to  assume  and  pay  a 
first  mortgage  with  interest  from  the  date  of  the  conveyance  to  him. 
Then  followed  mutual  covenants  to  pay  five  hundred  dollars  as  indem- 
nity and  liquidated  damages  in  case  of  failure  to  perform  the  agree- 
ment. Before  the  forty-five  days  elapsed  Whitman  died,  and  on  the 
last  da}",  no  administrator  having  been  appointed,  the  plaintiff,  to  save 
his  rights,  tendered  performance  on  his  side  to  the  widow  of  Whitman 
and  to  the  defendant  Trull,  who  had  been  Whitman's  attorney  in  other 
matters  and  who  afterwards  was  appointed  administrator,  but,  apart 
from  other  technical  difficulties,  the  deed  tendered  by  the  plaintiff  ran 
to  Whitman,  the  dead  man. 

It  appears  to  us  that  the  covenants  ought  to  be  construed  as  mutu- 
ally dependent.  There  is  some  little  suggestion  of  independence  to  be 
drawn  from  them,  but  nothing  on  the  whole  strong  enough  to  overcome 
the  presumption  that  in  an  exchange  performance  on  the  two  sides  is 
to  be  concurrent.  Goodisson  v.  !Nunn,  4  T.  R.  461.^  In  actions  upon 
such  covenants  the  plaintiff  must  show  performance  on  his  side,  or 
readiness  to  perform,  and  a  refusal  b}-  the  other  party.  Brown  v. 
Davis,  138  Mass.  458;  Hapgood  v.  Shaw,  105  Mass.  276,  279;  Smith 
V.  Boston  &  Maine  Railroad,  6  Allen,  262,  273.  But  in  a  case  like 
the  present,  under  our  statutes  the  administrator  was  the  natural  and 
proper  person  to  perform  the  contract,  as  he  was  the  one  to  receive 
the  money  from  the  plaintiff.  Pub.  Sts.  c.  142,  §  1.  It  was  impossible 
to  demand  performance  of  him,  or  to  offer  it  to  him  within  the  forty- 
five  days,  and  therefore  the  plaintiff  was  not  in  default  for  not  having 
done  so,  and  the  contract  was  not  discharged  at  the  end  of  that  time. 
Of  course  the  contract  was  not  discharged  by  the  death  of  a  party. 

The  plaintiffs  tender,  although  defective  as  such,  is  evidence  that  he 
was  ready  and  willing  to  perform  and  that  the  administrator  knew  that 
he  was.  But  it  did  not  put  the  administrator  in  default.  All  that 
appears  is  that  the  latter  has  not  caused  the  land  to  be  conveyed  to 
the  plaintiff.  It  does  not  appear  that  he  ever  has  repudiated  the  agree- 
ment.   On  the  other  hand,  it  does  not  appear  that  the  plaintiff  ever  ha* 

1  Summers  v.  Sleeth,  45  Ind.  598,  ace. 
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renewed  his  offer  since  the  administrator  was  appointed.  Assuming  as 
we  do  that  the  plaintiff  had  a  right  to  demand  performance  within  a 
reasonable  time  after  the  appointment  of  an  administrator,  it  does  not 
appear  that  the  judge  has  not  found  that  he  suffered  more  than  a  rea- 
sonable time  to  elapse,  and  so  lost  his  rights.  We  are  compelled  by 
the  terms  of  the  report  to  direct  a  judgment  on  the  finding.  If  in  fact 
the  finding  was  based  solely  on  the  ground  that  the  plaintiff  had  lost 
his  rights  at  the  end  of  forty-five  days,  that  ground  is  insufficient,  and 
the  rescript  of  this  court  will  not  prevent  an  application  to  the  judge 
w^ho  heard  the  case  to  reopen  the  cause,  or  to  enter  what  judgment  he 
deems  proper  under  this  decision.  Piatt  v.  Justices  of  the  Superior 
Court,  124  Mass.  353,  355  ;  Kenerson  v.  Colgan,  164  Mass.  166. 

Judgment  on  the  finding ?■ 


NATIONAL  MACHINE  AND  TOOL  COMPANY  v.  STANDARD 
SHOE  MACHINERY  COMPANY. 

Supreme  Judicial  Court  of  Massachusetts,  November  21,  1901- 

May  19,  1902. 

[Reported  in  181  Massachusetts,  275.] 

Holmes,  C.  J.  This  is  an  action  of  contract  upon  one  or  two  small 
claims  and  for  the  breach  of  a  contract  made  in  March,  1900,  by  cer- 
tain  letters,  in  which  the  plaintiff  undertook  to  manufacture  certain 
portions  of  a  patented  machine,  according  to  a  schedule  attached  to 
the  defendant's  order.  This  last  is^the  main  source  of  trouble.  With 
regard  to  payment  the  plaintiff  wrote:  '*  If  you  should  favor  us  with 
an  order  for  a  considerable  number  of  these  parts,  we  would  bill  them 
up  to  you  as  they  were  finished,  and  would  merely  ask  that  the  bills  be 
settled  promptly  as  they  came  to  you."  At  a  later  stage  of  the  nego- 
tiation the  plaintiff  wrote  that  it  should  expect  the  defendant  '^  to  ar- 
range it  so  that  the  bills  would  be  approved  promptly,  and  payment 
made  on  same  at  once,  so  that  we  may  expect  payments  coming  in 
rapidly  after  we  have  got  well  started  on  the  contract,  thus  preventing 
us  from  having  too  large  an  amount  of  money  tied  up  in  the  work." 
In  this  letter  the  plaintiff  also  wrote  that  it  expected  the  defendant  "  to 
fully  protect  us  from  any  suits  that  might  be  brought  against  us  while 
we  are  on  this  work,  on  account  of  patents."  It  is  denied  that  this 
letter  wan  a  part  of  the  contract.  We  see  no  sufficient  reason  for  the 
denial. 

About  May  1,  1900,  the  plaintiff  was  sued  and  demanded  a  bond 

1  It  in  often  Raid,  in  contrasting  the  procedure  of  law  and  equity,  that  in  actions  at 
law  time  in  always  of  tho  essence,  whereas  equity  frequently  grants  specific  perform- 
ance in  spite  of  delay.     See  Ames's  Gas.  Eq.  Jur.  327-341. 
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with  surety,  as  protection  under  its  agreement.  The  defendant  agreed 
to  give  a  bond,  but  on  May  21  declined  to  furnish  a  surety,  and  this  is 
relied  on  by  the  plaintiff  as  one  breach  of  the  defendant's  undertaking. 
We  thinic  it  so  plain  that  the  defendant  was  not  bound  to  give  a  surety 
that  we  dismiss  tiiis  part  of  the  case  without  further  mention. 

On  May  17,  1900,  the  plaintitf  having  Qnished  one  item  on  the  de- 
fendant's order,  of  sixty  adjusting  screws,  sent  a  bill  for  the  price, 
$90.  The  bill  bore  a  stamped  notice  that  "  all  claims  for  correc- 
tions in  this  bill  must  be  made  within  ten  days  from  date."  It  was 
understood  by  the  plaintiff  that  if  the  bill  was  approved  by  the  proper 
man  it  would  be  sent  on  to  New  York  to  be  paid.  Three  or  four  days 
later  there  was  a  conversation  in  the  defendant's  Boston  office,  it  was 
suggested  that  this  bill  ought  to  be  paid  immediately  on  presentation, 
and  complaint  was  made  with  regard  to  another  overdue  account  of 
nearly  seven  hundred  dollars  (.$697.23).  There  were  apologies  and 
further  delays,  complaints,  and  explanations,  the  defendant's  represen- 
tative always  explaining  the  delay  as  accidental,  and  finally,  on  May 
28,  stating  that  the  check  was  ready  but  had  been  retained  for  entry  as 
the  bookkeeper  was  away.  This  last  seems  to  have  been  true.  On 
Mav  29  the  plaintiff,  hearing  that  a  check  had  not  come  on,  notified  the 
defendant  that  ''  as  you  have  not  lived  up  to  your  agreement  with  us 
in  relation  to  the  work  we  are  doing  for  you,  we  shall  stop  all  of  your 
work  to-da}',"  and  stopped.  Later  efforts  to  come  to  an  understanding 
failed. 

The  plaintiff  when  it  stopped  work  had  finished  another  small  item 
of  $24,  and  on  May  31  offered  to  deliver  these  goods  as  well  as  those 
for  which  the  bill  for  $90  had  been  sent,  but  the  defendant  declined  to 
receive  them.  May  31  was  the  date  of  the  writ,  and  the  plaintiff  verj' 
candidly  says  that  the  offer  was  made  after  suit  was  brought.  The 
plaintiff  seeks  to  recover  as  damages  for  the  defendant's  alleged  breach 
the  cost  of  the  finished  parts,  and  also  the  value  of  stock  and  castings 
and  a  large  amount  of  work  upon  parts  never  delivered  or  completed. 

The  case  was  sent  to  an  auditor.  He  found  that  the  defendant  did 
not  repudiate  the  contract,  and  that  the  delay  in  payment  did  not  jus- 
tif}'  the  plaintiff  in  stopping  work.  The  judge  of  the  Superior  Court 
adopted  his  rulings  and  findings,  although  finding  in  addition  that  the 
provision  for  prompt  payment  of  bills  for  finished  work  was  material, 
and  that  payment  was  not  made  promptly',  and  expressing  a  doubt 
whether  the  plaintitf  was  not  justified  in  refusing  to  proceed. 

Although  the  contract  was  not  repudiated  by  the  defendant,  we  are 
of  opinion,  notwithstanding  Winchester  v.  Newton,  2  Allen,  492,  which 
perhaps  was  not  intended  to  establish  a  different  general  rule  (see  also 
Newton  v.  Winchester,  16  Gray,  208),  that  there  might  have  been  such 
a  breach  by  failure  to  pay,  as,  however  honest  and  however  little  it 
expressed  a  repudiation,  would  warrant  a  refusal  to  go  on  with  the 
work.  Bloomer  v.  Bernstein,  L.  R.  9  C.  P.  588.  See  Stephenson  v. 
Cady,   117  Mass.  6.     There  is  nothing  to  the  contrary  in  Daley  v. 
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People's  Building,  Loan  &  Saving  Association,  178  Mass.  13,  18. 
"What  is  said  there  refers  to  an  attempt  to  avoid  a  contract  ab  initio 
for  a  refusal  to  pa}'  money  due  upon  an  executed  consideration,  when 
to  make  that  pa)-ment  is  all  that  remains  to  be  done  on  that  side. 

We  maj'  say  further  that  for  the  purposes  of  this  decision  it  is  not 
necessary  to  consider  Lord  Selborne's  somewhat  sweeping  suggestion 
in  Mersey  Steel  &  Iron  Co.  v.  Naylor,  9  App.  Cas.  434,  439,  that  when 
delivery  of  an  instalment  of  goods  under  an  entire  contract  is  to  pre- 
cede paj'ment  for  the  goods  delivered,  as  payment  cannot  be  a  condi- 
tion precedent  of  the  entire  contract,  it  cannot  be  a  condition  precedent 
to  the  deliveries  remaining  to  be  made,  at  least  without  express  words. 
See  Norrington  v.  Wright,  115  U,  S.  188,  210.  In  this  case  both  par- 
ties have  assumed  that  the  plaintiff  could  put  the  defendant  in  default 
without  delivery  merely  by  sending  a  bill  for  an  item  when  it  was  fin- 
ished, so  that  Lord  Selborne's  logical  difficulty,  if  there  is  anything  in 
it,  does  not  appl}-. 

The  question  before  us  therefore  is  whether  the  defendant's  failure 
to  pa}-  $90  promptly  was  a  breach  going  to  the  root  of  the  contract,  — 
a  breach  so  important  as  to  warrant  the  plaintiff  in  refusing  to  go  on 
without  defeating  his  own  right  to  recover  upon  it  or  rescinding  the 
contract.  My  Brother  Loring  and  I  have  not  been  able  to  reach  a  clear 
conviction  that  it  was  such  a  breach,  in  view  of  the  smallness  of  the 
sum,  the  indefiniteness  of  the  terms  of  the  contract  as  to  the  time  for 
payment  (see  Harnden  v.  Milwaukee  Mechanics'  Ins.  Co.,  164  Mass. 
382  ;  Parker  v.  Middlesex  Mut.  Ass.  Co.,  179  Mass.  528,  531),  the 
shortness  of  the  dela}',  and  some  other  circumstances.  Of  course  not 
every  trifling  breach  of  contract  excuses  the  other  side  from  further 
performance.  Honck  v.  Muller,  7  Q.  B.  D.  92,  100  ;  Mersey  Steel  & 
Iron  Co.  V.  Naylor,  9  App.  Cas.  434,  444  ;  Dubois  v.  Delaware  <& 
Hudson  Canal  Co.,  4  Wend.  285,  289  ;  Wright  v.  Haskell,  45  Maine, 
489,  492  ;  Weintz  u.  Hafner,  78  111.  27,  29  ;  Worthington  v.  Gwin, 
119  Ala.  44,  54. 

But  my  brethren  are  of  opinion,  and  I  dare  say  wisely,  upon  the 
findings,  that  the  plaintiff  was  warranted  in  its  course.  The  plaintiff's 
contract  necessitated  a  considerable  preliminary  outlay,  and  would 
necessitate  further  expenditures  in  carrying  out  its  part.  At  the  time 
it  was  paying  nearly  seventy  dollars  a  day.  Prompt  payment  for  goods 
as  finished  took  the  place  of  payments  on  account.  The  plaintiff  was 
sensitive,  and  had  a  right  to  be  so,  at  an}'  appearance  of  uncertainty  as 
to  the  stipulated  payments  being  made.  It  had  a  further  ground  of 
anxiety  in  the  suits  brought  against  it  for  infringement  of  patents, 
when  it  had  only  tlie  defendant's  personal  guaranty  to  protect  it.  Un- 
der such  circumstances,  the  failure  to  pay  the  other  bill  for  nearly 
seven  hundred  dollars,  gave  a  character  to  the  failure  to  pay  the 
smaller  sum  which  was  due,  and  imparted  a  significance  to  the  delay 
that  otherwise  it  might  not  have  had.  A  failure  to  pay  a  small  sum 
promptly  because  of  diflQculty  in  raising  the  money  is  not  the  same 
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thing  as,  and  may  have  a  greater  effect  than,  a  .similar  failure  simply 
because  of  the  absence  of  a  bookkeeper  or  of  some  misunderstanding 
between  the  defendant's  Boston  and  New  York  houses. 

The  first  count  was  upon  a  claim  for  $209.38  outside  the  contract 
thus  far  discussed.  The  auditor  finds  for  the  plaintiff,  but  for  $129.15 
only.  The  plaintiff  demands  the  larger  sum,  notwithstanding  the  find- 
ing, on  the  ground  that  when  seeking  to  reduce  the  plaintiff's  attach- 
ment the  defendant  expressed  a  willingness  to  pa}'  for  all  work  that 
had  been  completed,  that  the  plaintitfs  counsel  stated  what  that  work 
amounted  to  so  far  as  he  knew,  that  thereupon  the  judge  made  an  order 
dissolving  the  attachment  upon  the  paj'ment  of  that  amount  to  the 
sheriff  and  the  giving  of  a  bond  for  $5,000  more,  and  that  the  defend- 
ant paid  the  sum,  which  included  the  item  of  $209.38.  This  transac- 
tion was  not  a  tender,  and  did  not  fall  within  the  rule  laid  down  in 
Currier  v.  Jordan,  117  Mass.  260,  and  Bouve  v.  Cottle,  143  Mass.  310, 
815.  It  would  seem  to  have  been  only  a  substitution  of  securities  in 
the  sheriff's  hands,  and  to  have  left  the  correctness  of  the  figures  open 
to  trial  with  the  rest  of  the  case. 

The  second  count  also  was  for  items  outside  the  contract,  and  only 
one  of  them  was  disputed.  This  was  for  some  articles  not  finished 
because  the  defendant,  after  the  plaintiff  refused  to  go  on  with  its 
contract,  took  away  j"igs  and  tools  which  it  had  furnished  the  plaintiff 
under  the  contract,  and  also  the  unfinished  articles.  There  is  nothing 
in  the  report  which  necessarily  implies  that  the  failure  to  finish  the 
articles  was  due  to  the  plaintiff's  fault,  or  indeed  to  an}'  other  cause 
than  the  defendant's  removal  of  them.  Therefore  we  cannot  say  that 
the  auditor's  finding  was  wrong. 

A  part  of  the  damages  to  be  recovered  by  the  plaintiff  on  the  larger 
contract  will  be  for  work  done  under  it.  Goodman  v.  Pocock,  15  Q.  B. 
576,  580.  Therefore  one  other  question  requires  a  few  words.  The 
defendant  made  a  tender  on  May  31  of  the  amount  then  due,  including 
the  $90  claimed  under  the  contract,  which  was  refused.  But  this 
tender  has  not  been  pleaded  or  kept  good,  even  if,  as  does  not  appear 
very  clearly,  it  embraced  the  sums  now  recovered.  Therefore  it  does 
not  prevent  the  recovery  of  interest  and  costs.  The  answer  was  a 
general  denial.  Brickett  v.  Wallace,  98  Mass.  528,  529  ;  Grover  v. 
Smith,  165  Mass.  132.  See  Noble  v.  Fagnant,  162  Mass.  275,  286. 
The  payment  to  the  sheriff  was  not  a  payment  into  court  or  an  admis- 
sion that  the  sum  paid  was  due,  as  we  have  said  and  as  the  plaintiff 
contends.  In  Suffolk  Bank  v.  Worcester  Bank,  5  Pick.  106,  the  amount 
tendered  was  deposited  in  a  bank  to  the  order  of  the  plaintiff,  and  in 
Goff  V.  Rehoboth,  2  Cush.  475,  the  defendant  was  a  town,  and  the 
treasurer  might  be  presumed  to  have  kept  the  money  on  hand  in  obe- 
dience to  the  order  of  the  selectmen.  In  both  the  tender  was  set  up 
and  the  money  brought  into  court.  See  Pub.  Sts.  c.  168,  §  23  ;  Town 
V.  Trow,  24  Pick.  168,  169  ;  Sanders  v.  Bryer,  152  Mass.  141.     There 
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was  another  tender  after  suit  brought,  but  that  did  not  comply  with 
Pub.  Sts.  c.  168,  §  24,  and  is  not  relied  upon. 

Case  to  stand /or  assessmefit  of  daiiKCj':^} 


HENRY  W.  GREEN,  Respondent,   v.  THOMAS   EDGAR  and 

0th  ERS ,    A  PPELL  ANTS. 

New  York  Supreme  Court,  General  Term,  June  Term,  1880. 
[Reported  in  21  Hun,  414.] 

Judgment  reversed,  and  new  trial  ordered  before  another  referee, 
costs  to  abide  event.  Held^  that  a  servant  may  be  discharged  by 
the  master  from  his  employment,  provided  a  sufficient  cause  actually 
exists,  whether  the  same  was  known  to  or  assigned  by  the  master 
at  the  time  of  the  discharge  or  not;  and  that  the  special  findings 
show  that  sufficient  grounds  for  the  discharge  existed  at  the  time  of 
the  discharge.* 


BAKER  V.  HIGGINS. 
New  York  Court  of  Appeals,  June,  1860. 

[Reported  in  21  N.  Y.  397.] 

Appeal  from  the  Supreme  Court.  Action  to  recover  for  brick  sold 
and  delivered.  The  trial  was  before  a  referee,  who  received  parol 
evidence  of  a  contract  for  the  sale  of  the  brick.  It  subsequently  ap- 
pearing that  the  contract  was  put  in  in  writing,  the  defendant  moved 
that  the  parol  evidence  of  its  tenor  should  be  stricken  out.  To  the 
referee's  refusal  to  strike  out  the  evidence,  and  to  his  refusal  to  non- 
suit the  plaintiff,  the  defendant  took  exceptions.  The  referee,  in  his 
finding  of  facts,  found,  in  accordance  with  the  parol  evidence,  that  the 
defendant  agreed  to  pay  for  the  brick  as  fast  as  delivered.     Judgment 

1  See  also  Eastern  Forge  Co.  v.  Corbin,  66  N.  E.  Rep.  (Mass.)  419.  Compare 
Frunkliii  v.  Miller,  4  Ad.  &  E.  599. 

2  IJaillic  V.  Kell,  4  Bing.  N.  C.  638;  Spotswood  v.  Barrow,  5  Ex.  110;  Willets  v. 
Green,  3  C.  &  K.  59 ;  Boston  Deep  Sea  Fishing  Co.  v.  Ansell,  39  Ch.  D.  339  ;  Abend- 
post  Co.  V.  Ilertel,  67  111.  App.  501  ;  Odeneal  v.  Henry,  70  Miss.  172;  Allen  v.  Ayles- 
worth,  58  N.J.  Eq.  349;  Arkush  v.  llanan,  60  Hun,  518;  Mclntyre  v.  Hockin,  16 
Ont.  App.  501 ;  Tozer  v.  Hutchison,  12  N.  B.  548,  occ.  But  see  Cussons  u.  Skinner,  11 
M.  &  W.  161  ;  Strauss  v.  Mcertief,  64  Ala.  299,  310. 

In  liiggins  V.  Eagleton,  155  N.  Y.  466,  472,  an  action  by  one  entitled  to  a  convey- 
ance of  real  estate,  the  court  said  :  "  The  plaintiff,  on  the  law  day,  having  made 
«pe(;ific  objections  to  the  title,  which  were  unfounded,  could  not  subsequently  raise  a 
new  objection,  even  if  it  was  valid  where,  as  in  this  case,  it  was  one  that  could  have 
been  obviated  by  the  defendant.  Benson  i;.  Cromwell,  6  Abb.  Tr.  Cas.  83,  85."  See 
aJHo  Taisley  v.  Wills,  18  Ont.  App.  210. 
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for  the  plaintiff,  upon  his  report,  having  been  affirmed  at  general  term, 
in  the  thii'd  district,  the  defendant  appealed  to  this  court. 

Mosioell  A.  Parmenter^  for  the  appellant. 

John  B.  Sronk,  for  the  respondent. 

Welles,  J.  On  tlie  trial  before  the  referee,  the  plaintiff  gave  evi- 
dence tending  to  show  that,  by  the  contract  between  him  and  the 
defendant  for  the  sale  and  delivery  of  the  brick  in  question  by  the 
former  to  the  latter,  the  brick  was  to  be  paid  for  as  they  were  deliv- 
ered. It  also  appeared,  on  the  part  of  the  plaintiff,  that,  at  the  close 
of  the  conversation  between  the  parties  by  which  the  contract  was 
negotiated,  the  plaintiff  wrote  something  on  a  piece  of  paper  and 
handed  it  to  the  defendant,  upon  which  the  parties  separated.  None 
of  the  plaintiff's  witnesses  were  able  to  state  what  the  writing  con- 
tained. The  defendant  produced  and  identified  the  paper,  which 
turned  out  to  be  as  follows  :  "  I  will  deliver  John  Higgins  25,000  pale 
brick,  on  the  dock  at  East  Troy,  for  $3  per  M,  and  50,000  hard  brick, 
at  the  same  place,  at  $4  per  M,  cash.  E.  W,  Baker,  Coxsackie." 
This,  I  think,  was  a  valid  agreement,  and  must  be  deemed  and  taken 
as  the  agreement  then  made  between  the  parties  in  relation  to  the  brick, 
and  under  which  a  part  was  afterwards  delivered. 

Not  long  after  this  agreement,  the  plaintiff  delivered  to  the  defend- 
ant, at  Tro}',  under  the  written  contract,  a  cargo  of  brick,  consisting 
of  10,500  hard  and  10,500  pale  bricks,  and  demanded  pa^-ment  for  that 
quantity,  which  the  defendant  refused  until  the  whole  was  delivered. 
This,  I  think,  he  had  a  right  to  do.  The  contract  was  entire,  to  deliver 
75,000  bricks  ;  and  the  plaintiff  was  not  entitled  to  pay  for  any  part 
until  the  whole  was  delivered,  or  until  he  was  ready  and  offered  to 
deliver  the  balance,  which  the  plaintiff  has  not  done.  The  action  was 
brought  for  the  contract  price  of  the  21,000  bricks  delivered  ;  and  tlie 
referee  found,  contrary  to  the  legal  import  of  the  written  agreement, 
that  the  brick  was  payable  on  delivery,  as  the  same  should  be  deliv- 
ered. For  this  error  the  judgment  should  be  reversed,  and  a  new  trial 
directed  in  the  court  below,  with  costs  to  abide  the  event. 

Selden,  Clerke,  and  Wright,  JJ.,  dissented  ;  all  the  other  judges 
concurring,  Judgment  reversed,  a?id  neio  trial  ordered.  ^ 

1  First  Nat.  Bank  v.  Perris  Irrigation  District,  107  Cal.  55;  Haslack  v.  Mayers,  26 
N.  J.  L.  284 ;  Catlin  i;.  Tobias,  26  N.  Y.  397  ;  Nightingale  v.  Eiseman,  121  N.  Y.  288; 
Witherow  v.  Witherow,  16  Ohio,  238;  Easton  v.  Jones,  193  Pa.  147,  ace.  See  also 
Hamilton  v.  Thrall,  7  Neb.  210;  7  Am.  &  Eng.  Encyc.  (2d  ed.)  97. 

Compare  Aultman  &  Taylor  Co.  v.  Lawson,  100  Iowa,  569 ;  Gill  v.  Johnstown  Lum- 
ber Co.,  131  Pa.  534 ;  McLaughlin  v.  Hess,  164  Pa.  570. 

Contracts  of  service  for  a  specified  term  are  held  severable  when  the  wages  can 
be  construed  as  payable  at  specified  shorter  periods.  Taylor  v.  Laird,  1  H.  &  N. 
266 ;  Button  v.  Thompson,  L.  R.  4  C.  P.  330 ;  Davis  v.  Preston,  6  Ala.  83 ;  Jones  v. 
Dnnton,  7  111.  App.  580;  White  v.  Atkins,  8  Cush.  367 ;  Chamblee  v.  Baker,  95  N.  C. 
98  ;  Markham  v.  Markham,  110  N.  C.  356  ;  Matthews  v.  Jenkins,  80  Va.  463 ;  La  Cour- 
sier  V.  Russell,  82  Wis.  265. 

Compare  Decamj)  v.  Stevens,  4  Blackf.  24  ;  Davis  i\  Maxwell.  12  Met.  286  ;  Lantry 
V.  Parks,  8  Cow.  63  ;  Monell  v.  Burns,  4  Denio,  121 ;  Larkiu  i;.  Buck,  11  Ohio  St.  561  ; 
Diefenback  v.  Stark,  56  Wis.  462. 
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HO  A  RE   AND   Others  v.   RENNIE  and  Another. 
In  the  Exchequer,  November  14  &  16,  1859. 

[Reported  in  5  IJurhtone  Sf  Norman,  19.] 

Declaration.  First  count:  That,  on  the  21st  of  April,  a.d.  1857, 
the  defendants  agreed  to  bu}'  of  the  plaintitfs,  and  the  plaintiffs  then 
agreed  to  sell  to  the  defendants,  about  667  tons  of  hammered  Swede 
bar  iron  of  certain  sizes,  then  agreed  on  between  the  plaintiffs  and  the 
defendants,  the  said  iron  to  be  shipped  from  Sweden  in  the  months  of 
June,  July,  August,  and  September  next,  and  in  about  equal  portions 
each  month,  at  15/.  10s.  per  ton,  delivered  in  good  condition  ex  ship, 
on  arrival  in  the  port  of  London ;  and  it  was  thereby  then  further 
agreed,  amongst  other  things,  that  no  shipment  should  exceed  150  tons, 
which  should  be  in  proportionate  quantities  of  each  size  ;  but  that,  if 
any  variation  therein,  it  should  not  exceed  one  ton,  and  such  variation 
to  be  corrected  in  subsequent  shipments ;  that  sellers  should  have  the 
option  of  commencing  shipments  in  May,  1857,  and  also  of  completing 
the  whole  by  the  end  of  July,  1857 ;  that  ships'  names  should  be  de- 
clared as  soon  as  known  to  the  sellers  ;  that  if  an}^  should  be  lost  on 
the  voyage  the  quantity  lost  should  be  null  and  void ;  and  that  there 
should  be  discount  at  the  rate  of  two  and  a  half  per  cent  for  cash 
against  each  delivery.  Averments  :  That  plaintiffs  had  done  all  things 
necessarj'  on  their  part  to  be  done,  «fec. ;  and  though  all  things  had 
happened  and  all  times  had  elapsed  to  entitle  them  to  have  the  said 
iron  accepted,  yet  the  defendants  have  wholly  refused  to  accept  the  said 
iron  or  an}'  part  thereof,  or  to  pay  for  the  same  according  to  the  teiins 
of  the  said  agreement,  whereby  the  plaintiffs  lost  divers  profits,  &c. 

Second  count:  That  on  the  21st  of  April,  a.d.  1857,  the  plaintiffs 
agreed  to  sell  to  the  defendants,  and  the  defendants  agreed  to  bu}'  of 
the  plaintiffs,  about  667  tons  of  hammered  iron,  upon  the  terms  in  the 
fii'st  count  mentioned  ;  and  that  from  the  time  of  the  making  the  agree- 
ment continually  until  after  the  refusal,  notice,  and  discharge  hereinafter 
mentioned,  the  plaintiffs  did  and  performed  all  conditions  precedent, 
and  all  things  were  done,  and  all  times  elapsed,  necessary  to  entitle 
them  to  the  performance  of  the  agreement  on  the  part  of  the  defendants  ; 
and  that  at  and  after  the  refusal,  notice,  and  discharge  hereinafter  men- 
tioned, they  were  ready  and  willing  to  perform  the  agreement  on  their 
part ;  and  although  the  plaintiffs,  in  part  performance  of  the  said 
agrcenient,  did,  in  June,  a.d.  1857,  ship  a  certain  portion  of  the  said 
iron,  and  did,  in  further  performance  of  such  agreement,  and  within  a 
reasonable  time  after  such  shipment,  tender  to  the  defendants,  and 
'.^flTered  to  deliver  to  them  the  said  portion  of  iron  so  shipped  as  afore- 
Ha'd,  yet  the  defendants  refused  to  accept  the  said  portion  of  iron  so 
tendered  and  offered,  and  thenceforth    wholly   refused   to  accept  the 
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same  or  any  of  the  residue  of  the  said  iron,  and  gave  notice  to  the  plain- 
tiffs that  they  would  not  accept  the  residue  of  the  said  iron  ;  and  the 
defendants  thenceforth  wholly  refused  to  observe  the  agreement  on  their 
part,  and  wholly  discharged  the  plaintiffs  from  the  further  execution 
and  performance  of  the  agi-eement  by  them  ;  and  wholly  waived  such 
execution  and  performance  :  whereby,  &c. 

Third  plea  to  the  first  count :  That  the  plaintiffs  did  not  avail  them- 
selves of  the  option  given  to  them  by  the  agreement  of  commencing 
shipments  of  the  u'on  in  the  month  of  May  ;  and  that  the  plaintiffs  in 
the  month  of  June  shipped  from  Sweden,  on  board  a  certain  vessel,  a 
quantity  of  the  said  iron  so  contracted  for,  to  wit,  21  tons,  6  cwt.,  1  qr., 
being  a  much  less  quantity  than  was  required  to  be  shipped  during  the 
said  month  of  June  according  to  the  terms  of  the  said  contract,  and  gave 
notice  to  the  defendants  that  the  said  iron  was  to  be  part  of  the  iron 
BO  agreed  to  be  sold  as  aforesaid  ;  that  the  plaintiffs  failed  to  complete 
the  shipment  for  the  month  of  June,  according  to  the  terms  of  the  con- 
tract, and  were  never  ready  and  willing  to  deliver  to  the  defendants 
such  a  quantity  of  iron,  shipped  from  Sweden  in  June,  as  is  specified 
in  the  said  contract,  although  none  of  the  iron  was  lost  during  the 
voyage ;  and  were  not  ready  and  willing  to  deliver  to  the  defendants 
the  said  small  quantity  of  iron  which  had  been  shipped  during  the 
month  of  June,  until  after  the  month  of  June  had  elapsed,  and  until 
after  the  defendants  had  notice  that  the  plaintiffs  were  not  readj^  and 
willing,  and  were  unable  to  fulfil  their  part  of  the  said  agreement  with 
reference  to  the  quantit}'  of  iron  to  be  shipped  in  June ;  and  that  the 
defendants,  having  notice  of  all  the  premises  in  this  plea  mentioned, 
did  afterwards  refuse  to  receive  the  said  quantity  of  iron  so  shipped  as 
aforesaid  during  the  month  of  June,  and  did  give  notice  to  the  plain- 
tiffs that  they  refused  to  receive  the  residue  of  the  said  iron. 

The  sixth  plea,  to  the  second  count,  was  similar  to  the  third  plea. 

The  plaintiffs  demurred  to  the  third  and  sixth  pleas,  and  the  defend- 
ants joined  in  demurrer. 

Wilde  (with  whom  was  Holland) ,  in  support  of  the  demurrer.  The 
question  is  whether,  upon  the  statement  of  the  contract  in  the  declara- 
tion, it  appears  that  the  shipment  in  about  equal  portions  in  each  month 
is  a  condition  precedent  to  the  plaintiffs'  right  to  sue  for  the  non- 
acceptance  by  the  defendants  of  what  was  actually  shipped.  The 
provision  for  the  shipment  in  about  equal  proportions  during  each 
month  is  evidently  not  treated  as  being  so  essential  as  to  go  to  the 
whole  consideration  of  the  contract.  Great  latitude  is  allowed  to  the 
sellers.  They  may  begin  the  shipment  in  June  and  end  in  July,  in 
which  case  they  would  ship  about  333  tons  in  each  month  ;  or  begin  in 
May  and  end  in  September,  when  the  quantity  would  be  about  133 
tons  in  each  month.  That  shows  that  the  gist  of  the  contract  was  not 
that  any  definite  quantity  should  be  shipped  in  an}'  particular  mouth. 
If  this  is  a  condition  precedent,  though  shipments  had  been  made  in 
due  course  in  May,  June,  and  July,  if  a  short  quantity  was  shipped  in 
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August,  the  defendants  might  say  that  the  pre\'ious  shipments  were  not 
under  the  contract.  Therefore,  according  to  the  rules  laid  down  oa 
this  subject  in  the  notes  to  Pordage  v.  Cole  ^  and  Cutter  v.  Powell,'^  it 
will  not  be  so  construed.  The  price  is  loZ.  10s.  a  ton,  to  be  paid  on 
delivery.  The  time  for  the  pa^Tiient  for  the  first  parcel  shipped  might 
the i-e fore  arrive  before  any  failure  of  the  condition  alleged  to  be  prece- 
dent. No  condition  can  be  precedent  unless  the  whole  thing  which  is 
to  be  done  is  to  be  done  precedently.  In  Ritchie  v.  Atkinson,  on  a 
roiilract  that  a  ship  should  go  to  8t.  Petersburg  and  there  load  from 
the  factors  of  the  freighters  a  complete  cargo  of  hemp  and  iron,  and 
proceed  to  London  and  deUver  the  same  on  being  paid  freight  after 
certain  rates  per  ton  named  in  the  contract,  it  was  held  that  the  deliv- 
ery  of  a  complete  cargo  was  not  a  condition  precedent,  and  that  the 
master  might  recover  for  a  short  cargo  at  the  rates  mentioned,  the 
freighter  having  his  remedy  in  damages.  Lord  Ellenborough  there 
pointed  out  that  the  defendant's  argument  must  go  the  length  of  sajang 
that  if  the  cargo  wanted  a  single  ton  of  being  a  complete  cargo  that 
would  be  a  defence.  Stavers  v.  Curling  was  a  similar  decision  upon  a 
contract  to  procure  a  cargo  of  sperm  oil,  or  as  great  a  proportion  as 
might  be  within  the  plaintiff's  power  to  obtain.  It  is  consistent  with 
the  allegations  in  the  plea  that  the  defendants  have  sustained  no 
damage,  because  a  parcel  shipped  on  the  1st  of  Jul^'  from  one  port 
might  arrive  before  one  shipped  on  the  30th  of  June  from  another  port 
in  Sweden.  The  plea  should  have  shown  or  stated  that  the  object  of 
the  contract  was  frustrated  by  the  default :  Tarrabochia  /•.  Hickie, 
Freeman  v.  Taylor,  Graves  v.  Legg.  In  Glaholm  v.  Hays  the  Court 
tliought  that  an  express  stipulation  that  a  vessel  "  shall  sail"  on  a  day 
named  shows  that  particular  importance  is  attached  to  it.  In  Dicker  ?J. 
-lackson  the  delivery  of  an  abstract,  and  deducing  a  clear  title  to  an 
estate  contracted  to  be  sold,  was  held  not  to  be  a  condition  precedent 
to  the  right  to  maintain  an  action  for  the  purchase-money,  on  the 
ground  tliat  the  time  for  the  payment  of  the  money  might  happen 
before  the  time  provided  bj'the  contract  for  the  delivery  of  the  abstract, 
(fee,  had  arrived.  [Watson,  B.  Suppose  no  iron  was  shipped  in  June, 
.Inly,  or  August,  could  the  defendants  have  been  compelled  to  accept 
tiie  whole  in  Scipteinber?]  Tlie  substance  of  the  contract  is  that  the 
iron  is  to  Ik*  d(ilivered  in  four  months,  not  month  after  month. 

Jinvill,  in  support  of  the  pleas.  The  defendants  have  agreed  to  pay 
for  ceilain  goods  to  be  shi()ped  in  June  ;  the  i)laintiffs  contend  that  the 
defendants  must  accept  goods  not  shipped  in  June.  The  argument  for 
the  plaintill's  nnist  go  this  lengtli,  that  if  they  shipped  no  iron  in  June, 
July,  or  An^nist,  and  but  ten  tons  in  September,  the  defendants  wouia 
be  bonnd  to  :i(cc].t  those  ten  tons.  Surely  that  would  not  be  in  any 
sense  a  perforuiMiiee  of  the  contract  on  the  part  of  the  plaintiffs.  [Pol- 
lock. C.  1>.      If  the  first  parcel  sent  miglit  have  been  according  to  the 

•  I  Wing.  Saund.  320  a.  «  2  Smith's  Lead.  Ca.  I. 
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contract,  can  it  be  contended  that  the  defendants  could  refuse  to  accept 
it  on  account  of  any  subsequent  default,  as,  for  instance,  if  they  after- 
wards discovered  that  the  plaintiffs  were  not  going  to  complete  the  June 
shipment?]  In  the  present  case,  the  defendants  did  not  refuse  to  accept 
the  shipment  in  question  until  after  notice  that  the  plaintiffs  had  broken 
their  contract  by  not  shipping  the  right  quantities  in  June  ;  in  other 
words,  "  until  after  the  defendants  had  notice  that  the  plaintitfs  were 
not  ready  and  willing,  and  were  unable  to  fulfil  their  part  of  the  agree- 
ment?" The  option  being  to  accelerate  the  deliveries,  any  presumption 
that  the  plaintiffs  were  at  liberty  to  retard  the  shipments  is  excluded. 
Under  an  ordinary'  mercantile  contract  for  goods  to  be  supplied  in  June, 
the  bu3'er  would  not  be  bound  to  accept  them  if  tendered  in  July. 
In  Ritchie  v.  Atkinson  the  cargo  had  been  accepted  b}'  the  defendants. 
In  Stavers  i'.  CurUng  the  agreed  voyage  had  been  performed,  and  the 
owners  had  had  the  benefit  of  the  cargo.  The  breach  of  the  agree- 
ment to  be  frugal  of  stores  was  a  small  part  only  of  the  consideration. 
Here  there  had  been  no  tender  before  the  plaintiffs  had  entireh'  failed  to 
perform  their  part  of  the  agreement.  The  quantity  to  be  shipped,  and 
the  time  in  which  it  was  to  be  shipped,  were  of  the  essence  of  the  con- 
tract. That  brings  the  case  within  the  authority  of  Freeman  v.  Ta^'lor, 
and  distinguishes  it  from  Tarrabochia  v.  Hickie.  The  cases  on  charter- 
parties  are  uniform  that  where  a  time  is  mentioned  for  the  being  ready 
to  load  or  the  like,  it  is  of  the  essence  of  the  contract.  Glaholm  w. 
Hayes,  Ollive  v.  Booker,  Oliver  v.  Fielden.  The  principle  which  gov- 
erned Ellen  V.  Topp,  and  Graves  v.  Legg  applies,  because  the  tender 
was  not  a  partial  performance  of  the  contract,  but  an  offer  or  readiness 
to  do  something  which  was  no  performance  of  the  contract  at  all. 
[Pollock,  C.  B.  The  principle  of  Boone  v.  Eyre  applies  to  the  partial 
breach  of  a  single  contract,  but  surely  not  to  a  breach  of  a  continuing 
contract,  as  to  supply  goods  from  day  to  day  or  from  week  to  week, 
where  during  the  contract  one  party  becomes  wholh'  incapable  of  per- 
forming his  part.  vSuppose  in  June  the  plaintiff  had  shipped  nothing, 
could  he  sa^'.  I  will  pa}'  damages  for  that,  and  insist  on  going  on  with 
llie  contract  and  supphing  the  rest  of  the  iron  in  Jul}',  August,  and 
September?  In  such  a  case,  if  one  fails  on  his  part,  the  other  cannot 
insist  tliat  the  contract  shall  go  on.  It  ma}'  be  different  if  a  pai'tial 
performance  has  been  ac(;epted.] 

Wilde  replied  (Nov.  15).  The  doctrine  of  conditions  precedent 
never  has  been  applied  where  continuous  acts  are  to  be  perfonned.  In 
Withers  v.  Reynolds,  where  the  defendant  had  agreed  to  supply  straw 
at  a  certain  price  per  load,  and  the  plaintiff  always  insisted  on  keeping 
one  payment  in  arrear,  it  was  held  that,  on  the  plaintiff's  refusal  to  pay, 
the  defendant  was  not  bound  to  send  any  more  ;  but  Patteson,  J.,  said, 
"  If  the  plaintiff  had  merely  failed  to  pay  for  any  particular  load,  that 
of  itself  might  not  have  been  an  excuse  to  the  defendant  for  delivering 
oo  more  straw  ;  but  the  plaintiff  expressly  refuses  to  pay  for  the  loads 
as  delivered."      In  the  present  case  the  defendants  cannot  avoid  the 
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contract  altogether  because  the  shipments  in  some  one  month  are  not  in 
all  respects  according  to  the  contract.  The  quantity  shipped  in  June  is 
not  said  to  have  been  an  unreasonable  quantity  for  shipment  in  that 
month.  [Pollock.  C.  B.  The  expressions  in  the  contract  are  loose, 
and  allow  some  latitude  to  the  plaintiffs,  but  not  so  as  to  permit  them  to 
ship  twenty  tons  in  the  month  instead  of  160.  Watson,  B.  The  pleas 
aver  that  the  shipment  was  not  according  to  the  contract.] 

Pollock,  C.  B.  We  are  aU  agreed  that  the  defendants  are  entitled 
to  judgment  upon  the  pleas.  The  foundation  of  my  opinion  is  shortly 
this,  that  a  man  has  no  right  to  say  that  which  is  a  breach  of  an  agree- 
ment is  a  performance  of  it.  On  that  ground,  this  case  is  distinguish- 
able from  almost  every  other  which  has  been  cited.  It  does  not  turn 
upon  any  question  of  condition  precedent.  The  only  question  is 
whether,  if  a  man  who  is  bound  to  perform  his  part  of  a  contract  does 
not  do  so,  he  can  enforce  the  contract  against  another  party.  The 
plaintiflEs  contracted  with  the  defendants  to  ship  a  large  quantit}'  of 
iron  in  June,  July,  August,  and  September,  about  one-fourth  part  in 
each  month;  but  instead  of  shipping  about  160  tons  in  June,  as  they 
should  have  done,  they  shipped  little  more  than  twenty  tons,  as  a  per- 
formance of  the  contract.  The  first  count  states  that  the  plaintiffs 
performed  all  things  necessary  on  their  part  to  be  performed,  that 
they  were  ready  and  willing  to  do  all  things  which  according  to 
agreement  it  was  necessary  they  should  be  willing  to  do,  and  that  all 
things  happened  to  entitle  the  plaintiffs  to  a  performance  of  the  agree- 
ment on  the  part  of  the  defendants.  This  is  denied  by  the  plea.  The 
second  count  states  that  the  plaintiffs,  in  part  performance  of  the  con- 
tract, shipped  a  certain  portion  of  the  iron,  and  in  further  performance 
of  the  agreement  tendered  and  offered  to  deliver  the  said  portion  so 
shipped,  3'et  defendants  refused  to  accept  the  same.  The  pleas  raise 
the  question  whether  the  defendants  were  bound  to  accept  and  pay 
for  what  was  sent  and  tendered  ;  the  plaintiffs  having,  in  June,  shipped 
from  Sweden  a  quantity  much  less  than  they  were  bound  to  have 
sliipped,  and  the  defendants  having  insisted  that  this  was  a  breach  of 
the  contract,  and  given  notice  that  they  refused  to  accept  the  residue. 
Tlie  pleas  expressly  state  that  the  plaintiffs  were  not  ready  to  deliver 
such  a  quantity  of  iron  shipped  from  Sweden  in  June  as  is  specified 
in  the  contract,  and  were  not  ready  and  willing  to  deliver  the  small 
quantities  shii)ped  until  after  the  month  of  June  had  elapsed,  and 
until  after  the  defendants  had  notice  that  the  plaintiffs  were  not  ready 
and  willing  to  perform  their  part  of  the  agreement.  The  only  ques- 
tion we  liave  to  deal  with  is  whetlier,  on  a  contract  like  this,  if  the 
•cUers  at  the  outset  send  a  less  quantity  than  the}'  are  bound  to  send, 
so  as  to  begin  with  a  breach,  they  can  compel  the  purchasers  to  accept 
and  pay  for  that  the  sending  of  which  was  a  breach  and  not  a  per- 
formance of  the  agreement.  The  argument  on  the  part  of  the  plain- 
tiffs is  that  this  was  not  a  condition  precedent.  I  do  not  think  that  is 
'lie  test.     It  was  said  that  if  the  plaintiffs  had  sent  the  one-hundredth 
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part,  instead  of  one-fourth  part,  in  June,  the  defendants*  remedy  would 
have  been  by  a  cross-action.  The  case  was  put  of  the  plaintiffs  sending 
a  short  quantity  after  one  shipment  had  been  accepted.  Possibly  that 
might  have  made  a  difference.  Where  a  person  has  derived  a  benefit 
from  a  contract  he  cannot  rescind  it,  because  the  parties  cannot  be  put 
in  statu  quo.  Probably,  therefore,  in  such  case  the  defendants  could 
not  have  repudiated  the  contract,  and  must  have  been  left  to  their 
cross-action.  Here,  however,  the  defendants  refused  to  accept  the  first 
shipment,  because,  as  they  say,  it  was  not  a  performance,  but  a  breach 
of  the  contract.  Where  parties  have  made  an  agreement  for  them- 
selves, the  courts  ought  not  to  make  another  for  them.  Here  they  say 
that  in  the  events  that  have  happened  one-fourth  shall  be  shipped  in 
each  month,  and  we  cannot  say  that  they  meant  to  accept  anj'  other 
quantity.  At  the  outset,  the  plaintiffs  failed  to  tender  the  quantity 
according  to  the  contract :  they  tendered  a  much  less  quantity.  The 
defendants  had  a  right  to  say  that  this  was  no  performance  of  the  con- 
tract, and  they  were  no  more  bound  to  accept  the  short  quantit}'  than  if 
a  single  delivery  had  been  contracted  for.  Therefore  the  pleas  are  an 
answer  to  the  action, 

Watson,  B.  I  am  of  the  same  opinion.  (His  lordship  read  the  con- 
tract stated  in  the  declaration.)  The  contract  is  for  the  shipment  of  a 
quantit}^  of  iron  in  certain  proportions,  to  be  paid  for  on  delivery.  On 
perfonnance  of  the  contract  the  defendants  agree  to  pay  for  the  iron. 
The  breach  charged  here  is  that  the  defendants  shipped  a  small  quan- 
tity' in  June,  and  declared  that  they  would  not  ship  more  \_sic\.  The 
pleas  aver  that  the  shipment  was  not  according  to  the  contract.  The 
obligation  on  the  part  of  the  defendants  is  merel}'  to  receive  and  pay 
for  the  goods  according  to  the  contract.  Looking  at  the  contract,  the 
options  given  are  all  for  the  purjjose  of  accelerating  the  shipments.  In- 
stead of  shipping  in  June,  the  plaintiffs  may  ship  a  portion  in  ]May. 
The  plaintiffs  might  have  accelerated,  but  had  no  right  to  delay  the 
delivering  of  the  iron.  Having  done  so,  they  have  not  perfonued  their 
contract.  The  substance  of  the  agreement  in  Ritchie  v.  Atkinson  was 
that  the  plaintiff  should  go  to  Russia  and  bring  home  a  cargo  :  and  that 
was  done  ;  though,  in  consequence  of  the  embargo,  a  full  cargo  had  not 
been  loaded.  A  similar  observation  applies  to  Boone  v.  Eyre.  But  on 
the  sale  of  goods  where  the  price  is  to  be  paid  on  dehvery,  can  it  be 
said  that  there  is  no  condition  to  deliver  them  ?  Therefore,  the  defend- 
ant was  not  obliged  to  accept  a  small  portion  of  that  which  should  have 
been  the  shipment  in  June. 

Channell,  B.  On  the  pleas  the  defendants  are  entitled  to  judg- 
ment. The  substantial  question  is,  whether  the  defendants  were  bound 
to  accept  the  portion  which  was  tendered  at  the  time  at  which  it  was 
tendered.  That  does  not  depend  on  the  month  in  which  it  was  ten- 
dered, but  on  the  position  of  the  parties  at  the  time  of  the  tender,  b}' 
which  the  defendant  was  placed  in  the  same  situation  as  if,  at  the  time 
of  the  tender,  notice  had  been  given  to  him  that  there  would  be  no 
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furthei  shipment  in  all  June.  I  think  that  there  was  not  in  the  month 
of  June  such  a  shipment  as  was  made  necessary  by  the  contract.  Mr. 
Wilde  admitted  that  the  pleas  might  have  been  good  if  they  had  con- 
tained an  averment  to  that  effect.  In  some  cases  such  an  averment 
mav  be  necessary.  It  would  be  so  here,  but  that  this  is  substantiall}-  a 
contract  to  ship  one-fourth  of  the  iron  in  June.  There  are  options  to 
var}'  the  time  of  performance,  which  gave  the  plaintiffs  the  right  to 
accelerate  but  not  to  delay  it.  The  plaintiffs  have  not  performed  their 
part  of  the  contract,  and  the  defendants  have  not  accepted  anything 
which  can  be  construed  as  an  imperfect  execution  of  the  contract  b}'  the 
plaintiffs.  The  defendants  were  thus  at  liberty  to  rescind  the  contract, 
and  our  judgment  must  therefore  be  for  the  defendants  upon  the  de- 
murrer to  the  pleas.  Judgment  for  the  defendants. 


JONASSOHN   AND   Another  v.   YOUNG. 
In  the  Queen's  Bench,  June  24,  1863. 

[Reported  in  4  Best  ^-  Smith,  296.] 

The  declaration  stated  that  it  was  agreed  by  and  between  the  plain- 
tiffs and  the  defendant,  that  the  plaintiffs  should  sell  and  deliver  to  the 
defendant,  and  that  the  defendant  would  purchase  of  the  plaintiffs,  aa 
many  of  the  plaintiffs'  Nettlesworth  gas  coals,  equal  in  quality  to  a 
certain  cargo  of  them  before  then  shipped  on  trial  by  a  steam  vessel 
called  the  Great  Northern,  as  one  steam  vessel  could  fetch  in  nine 
months,  proceeding  to  Sunderland,  and  after  loading  the  cargo  proceed- 
ing with  it  from  thence  to  London,  and  after  discharging  the  cargo  at 
London  proceeding  back  again  to  Sunderland  for  another  cargo,  and 
thence  back  again  with  the  cargo  to  London,  and  so  on  until  the  ex- 
piration of  the  nine  months  ;  the  steam  vessel  to  be  sent  by  the  defend- 
ant for  the  coals,  and  the  plaintiffs  to  ship  them  on  board  of  it  at 
Sunderland,  at  and  for  a  certain  price,  to  wit,  5s.  9d.  per  ton,  to  be  paid 
by  the  defendant  to  the  plaintiffs  at  the  beginning  of  each  month  tor 
the  preceding  month's  supply,  less  21.  10s.  per  cent  discount.  Aver- 
ment :  that  the  plaintiffs  have  always  been  read}^  and  willing  to  sell  and 
deliver  to  the  defendants  and  ship  the  coals  on  the  terms  aforesaid,  and 
have  done  all  things,  and  all  things  have  happened,  and  all  times  have 
elapsed  necessary  to  entitle  the  plaintiffs  to  have  the  agreement  per- 
fornied  hy  the  defendant  on  his  part,  «&c. :  Yet  the  defendant  neglected 
and  refused  to  send,  and  made  default  in  sending  a  steam  vessel  to  Sun- 
derland t(^  fetch  divers  cargoes,  or  the  quantity  of  the  coals  which  he 
ought,  according  to  the  agreement,  to  have  fetched  and  accepted  ;  and  the 
defendant,  before  the  expiration  of  the  nine  months,  wholly  and  abso- 
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lutelj  refused  to  send  an}'  other  steam  vessels  for  the  coals,  or  to 
accept  any  more  of  the  coals,  and  declared  to  the  plaintiffs  that  he 
would  not  perform  any  more  the  agreement,  and  exonerated  and  dis- 
charged the  plaintiffs  from  any  further  performance  thereof  on  their 
part;  and  by  reason  of  the  premises  the  plaintiffs  have  been  much 
injured. 

Third  i-ilea :  That,  before  any  breach  by  the  defendant  of  the  agree- 
ment, the  plaintiffs  broke  the  contract  by  delivering  and  shipping  to 
the  defendant,  in  pretended  fulfilment  thereof,  gas  coal  which  was  no 
part  thereof  equal  in  qualit}*  to  the  cargo  shipped  on  trial,  but  was  veiy 
inferior  thereto,  and  wholly  unfit  for  the  defendant's  purposes,  as  the 
plaintiffs  well  knew ;  whereupon  and  wherefore  the  defendant,  imme- 
diatel}'  upon  discovering  the  plaintiffs'  default,  and  within  a  reasonable 
time  in  that  behalf,  refused  to  fetch  or  accept  any  more  of  the  coal. 

Fourth  plea :  That,  before  any  breach  b}'  the  defendant  of  the 
agreement,  the  plaintiffs  broke  their  contract,  to  wit,  by  detaining  the 
defendant's  vessel  an  undue  and  unreasonable  length  of  time,  and  far 
be^'ond  the  time  permitted  bj-  the  contract,  and  contrary  to  the 
defendant's  will,  upon  divers  occasions  upon  which  the  defendant  had 
sent  the  same  to  the  plaintiffs  to  be  loaded  with  coal  under  the  agree- 
ment, and  by  not  loading  the  vessel  with  coal  as  afox-esaid,  on  any  or 
either  of  the  occasions,  until  after  the  lapse  of  a  long  and  unreasonable 
space  of  time  after  they  had  notice  that  such  vessel  was  ready  to  re- 
ceive coal,  and  thereby  greatly  injured  and  damnified  the  defendant ; 
whereupon  and  wherefore  he,  immediately  upon  notice  of  the  plaintiffs' 
default,  refused  to  fetch  or  receive  any  more  of  the  coal. 

Demun-er  to  each  plea,  and  joinder. 

Hannen  {Bidder  with  him),  in  support  of  the  demurrer. 

The  substance  of  both  pleas  is,  that,  because  the  contract  had  been 
broken  in  part  by  the  plaintiffs  —  whether  in  not  delivering  coals  equal 
to  sample,  or  in  detaining  the  defendant's  vessel  beyond  the  time  per- 
mitted by  the  contract,  —  the  defendant  is  justified  in  refusing  to  carry 
out  the  contract  for  the  remainder  of  the  period  to  which  it  related  : 
but  such  a  plea  is  bad  both  on  principle  and  authority ;  Weaver 
V.  Sessions,*  Franklin  v.  Miller.  In  Withers  v.  Reynolds,  where  there 
was  a  refusal  by  the  plaintiff  to  complete  the  contract,  Patteson,  J., 
said,  p.  885,  "  If  the  plaintiff  had  merely  failed  to  pay  for  any  particular 
load,  that,  of  itself,  might  not  have  been  an  excuse  to  the  defendant 
for  delivering  no  more  straw  ;  but  the  plaintiff  here  expressly  refuses  to 
pay  for  the  loads  as  deUvered  ;  the  defendant,  therefore,  is  not  Uable 
for  ceasing  to  perform  his  part  of  the  contract."  [Wightman.  J.  The 
plaintiff  in  effect  said,  ''  If  you  send  a  load  of  straw  I  will  not  pa}'  foi 
it."  Crompton,  J.  If  the  purchaser  of  goods  refuses  to  p.iy  for  them, 
or  is  insolvent,  the  vendor  is  not  bound  to  deliver.  But  these  pleas 
allege  a  breacii  of  the  contract  by  the  plaintiff  as  to  i)art  only.]     'Vhij 

1  6  Taunt.  164. 
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do  not  Bhovy  that  the  plaintiffs  were  unable  or  unwilling  to  supply  coals 
according  to  the  contract.  In  Hoare  v.  Rennie  the  plea  alleged  that 
the  plaintiffs  failed  to  complete  a  shipment  of  iron  for  the  month  of 
June  according  to  the  contract,  and  were  never  ready  and  willing  to 
deliver  to  the  defendants  such  a  quantity  of  iron  in  June  as  was  speci- 
fied in  the  contract ;  and  the  plea  was  held  good  :  there  the  refusal  of  the 
plaintiffs  to  suppl}'  the  iron  would  have  postponed  the  performance  of 
the  contract  indefinitel}'.  [Cuompton,  J.  That  case  belongs  to  the 
class  in  which  the  breach  alleged  in  the  plea  is  an  entire  frustration  of 
the  contract.     Blackburn,  J.,  referred  to  Hochster  v.  De  La  Tour.^] 

Keane^  contra.  Hoare  v.  Rennie  supports  the  third  plea.  As  soon 
as  the  defendant  discovered  that  the  plaintiffs  had  knowingly  sent  an 
inferior  coal  to  that  stipulated  for,  he  was  justified  in  throwing  up  the 
contract.  [Wightman,  J.  Suppose  the  plaintiff  intended  in  future 
to  send  such  coal  as  was  stipulated  for?  Blackburn,  J.  The 
third  plea  does  not  aver  that  the  plaintiffs  persisted  in  sending  an 
inferior  coal.]  The  contract  is  the  employment  of  a  vessel  during 
a  limited  time,  and  for  getting  coal  of  a  specified  quality ;  the  non- 
supply  of  that  coal,  and  the  unnecessary  detention  of  the  vessel  by 
the  plaintiffs,  go  to  the  root  of  the  contract,  [Crompton,  J.  The 
vice  of  both  pleas  is  the  same,  that  the  breach  goes  only  to  part  of  the 
consideration.  The  argument  for  the  defendant  must  go  this  length, 
that  the  supply  of  one  chaldron  of  coal  of  an  inferior  quality,  or  the 
unnecessary  detention  of  the  defendant's  vessel  for  one  hour,  would 
entitle  him  to  put  an  end  to  the  contract.  In  Hoare  v.  Rennie  we 
must  take  it  that  time  was  of  the  essence  of  the  contract.  Blackburn, 
J.  The  reasoning  of  the  judges  in  that  case  does  not  apply  to  the 
plea  pleaded  to  the  second  count.  As  reported,  it  looks  as  if  the  Court 
forgot  the  second  count.  Crompton,  J.  We  must  consider  that  the 
breaches  alleged  in  the  pleas  in  that  case  went  to  the  root  of  the 
matter.] 

Hannen  was  not  called  upon  to  reply. 

Per  Curiam.     (WiGHTMAN,  Ceompton,  and  Blackburn,  JJ.) 

Judgment  for  the  plaintiffs.^ 

1  2  E.  &  B.  678. 

2  Defective  quality  of  instalments  previously  delivered  was  held  no  defence  to  the 
buyer  in  Wayne's  Coal  Co.  v.  Morewood,  46  L.  J.  Q.  B.  n.  s.  746;  Guernsey  v.  West 
Coast  Lutnlier  Co.,  87  Cal.  249  ;  Vallens  v.  Tillmau,  103  Cal.  187 ;  Blackburn  v.  Reilly, 
47  N.  J.  L.  290;  Scott  v.  Kittanning  Coal  Co.,  89  Pa.  231. 
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SIMPSON   AND   Another   v.    CRIPPIN   and   Another. 

In  the  Queen's  Bench,  November  26,  1872. 

[Reported  in  Law  Reports,  8  Queen's  Bench,  14.] 

Declaration  on  a  contract  to  supply  from  6,000  to  8,000  tons  of 
coal,  to  be  delivered  in  equal  monthly  quantities  during  the  period  of 
twelve  months,  from  the  1st  of  July,  1871.  Breach:  that  the  defend- 
ants did  not  deliver  the  coal  monthly,  and  had  refused  wholly  to  deUver 
the  coal  and  to  perform  the  contract. 

Plea,  inter  alia :  That  the  plaintiffs  were  not  ready  and  willing  to  ac- 
cept the  coals,  and  that  the  defendants  were  prevented  from  delivering 
the  coals,  and  performing  the  agreement,  by  the  acts,  neglects,  and 
defaults  of  the  plaintiffs. 

At  the  trial  before  Lush,  J.,  at  the  Liverpool  Spring  Assizes,  1872, 
it  appeared  that  the  defendants  were  coal  proprietors,  and  the  plaintiffs 
were  coal  merchants.  On  the  10th  of  June,  1871,  the  plaintiffs  wrote 
to  the  defendants  the  following  letter:  "  We  agree  to  take  from  j'ou 
about  6,000  to  8,000  tons  of  your  best  TVigan  four-feet  coal,  at  5s.  6c?. 
per  ton  of  21  cwt.  to  the  ton,  put  into  our  wagons  at  the  colliery. 
Delivery  to  commence  from  the  1st  of  July  next,  and  to  be  taken  in 
about  equal  monthly  quantities  over  the  next  twelve  months.  It  is  un- 
derstood that  you  are  not  bound  to  supply  in  case  of  accidents  or 
strikes.     Terms,  cash  monthly,  less  2^  per  cent  discount." 

The  defendants,  by  letter  also  dated  the  10th  of  June,  replied  as  fol- 
lows :  "  We  agree  to  supply  j'ou  from  6,000  to  8,000  tons  of  our  best 
four-feet  Wigan  coal,  properly  screened,  and  free  from  slack,  to  be  de- 
livered into  your  wagons  at  our  collieries,  in  equal  monthly  quantities 
during  the  period  of  twelve  months  from  the  1st  of  July  next  —  strikes 
of  our  workmen,  accidents,  and  other  circumstances  beyond  our  control 
excepted — at  5s.  &d.  per  ton  of  21  cwt.  Terms,  cash  monthly,  less 
2\  per  cent  discount." 

On  the  8th  of  July  the  defendants  wrote,  complaining  that  the  first 
week  for  the  fulfilment  of  the  contract  had  terminated  without  the 
plaintiffs  sending  wagons  or  orders  for  coals.  The  correspondence 
continued,  the  defendants  requesting  that  wagons  might  be  sent,  and 
the  plaintiffs  promising  to  comply.  During  the  month  of  July  the 
plaintiffs  took  from  the  defendants  only  158  tons  of  coal.  On  the  Ist  of 
August  the  defendants  wrote  to  the  plaintiffs,  that  inasmuch  as  the  lat- 
ter had  only  taken  158  tons  during  the  month  of  Jul}-,  and  as  the  8ol«' 
inducement  for  the  defendants  to  entertain  the  contract  was  the  rognlai 
and  punctual  withdrawal  by  the  plaintiffs  of  the  stipulated  quantity 
during  the  summer  months,  which  the}'  had  failed  to  perform,  the  de- 
fendants gave  notice  that  the  contract  was  cancelled.     On  the  2nd  of 
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August  Ihe  plaintiffs  replied,  stating  that  they  would  not  allow  the  eon- 
tract  to  be  cancelled. 

On  these  facts  the  learned  judge  told  the  jury,  that  as  the  plaintiffs 
did  not  intend  to  break  the  contract  month  b}'  montli,  and  only  broke 
it  for  the  first  month's  dehver}-,  that  did  not  justify  the  defendants,  in 
point  of  law,  in  cancelling  the  contract,  and  left  the  question  of  dam- 
ages to  them. 

The  jury  found  a  verdict  for  the  plaintiffs  for  475/.,  leave  being  re- 
served to  move  to  enter  a  verdict  for  the  defendants. 

A  rule  was  afterwards  obtained  upon  the  ground  that  under  the  cir- 
cumstances the  plaintiffs  had  disentitled  themselves  to  sue  for  the  breach 
of  the  contract,  and  that  the  defendants  were  entitled  to  cancel  the  con- 
tract, and  refuse  to  deliver  the  residue  of  the  coal. 

Butt,  Q.  C,  and  Oommins,  showed  cause.  The  plaintiffs  are  entitled 
to  retain  the  verdict ;  the  defendants  could  not  annul  the  contract. 
The  case  is  distinguishable  from  Hoare  v.  Rennie ;  in  that  case  time 
was  of  the  essence  of  the  contract ;  and  there  is  another  distinction,  that 
in  the  present  case  there  was  a  part  performance  by  the  plaintiffs  in  the 
month  of  July ;  but  in  Hoare  y.  Rennie  there  was  a  complete  breach 
by  the  plaintiffs  in  the  first  instance.  Here  the  contract  is  to  deliver 
coals  by  twelve  deUveries  independent  of  each  other.  The  case  is  gov- 
erned b}'  Jonassohn  v.  Young.  This  case  does  not  fall  within  that  class 
of  cases,  of  which  Withers  v.  Reynolds  is  an  example,  that  where  a 
breach  has  been  committed  which  goes  to  the  whole  consideration  the 
contract  may  be  rescinded. 

Holl-er^  Q.  C,  and  Bai/lis,  in  support  of  the  rule.  The  question  is 
whether  tlie  stipulation  on  the  part  of  the  plaintiffs  to  take  coals  by 
equal  monthly  quantities  goes  to  the  root  of  the  contract  so  that  the 
breach  of  it  entitles  the  defendants  to  annul  the  entire  agreement.  This 
is  a  case  in  which  the  breach  goes  to  the  whole  root  and  consideration 
of  the  contract,  within  the  meaning  of  the  decision  of  Lord  Ellen- 
borough  in  Davidson  v.  Gwynne.  This  is  not  a  distinct  stipulation  for 
the  breach  of  which  the  defendants  might  be  compensated  in  damages. 
The  conditions  are  mutual,  and  ought  to  have  been  performed  on  both 
sides,  as  is  laid  down  in  the  notes  in  Pordage  v.  Cole.*  This  case  is 
not  distinguishable  from  Hoare  v.  Rennie,  which  is  supported  by  Brad- 
ford V.  Williams,  and  Coddington  v.  Paleologo.' 

BLACKBuiiN,  J.  I  think  that  the  rule  ought  to  be  discharged.  It 
cannot  be  denied  that  the  plaintiffs  were  bound  in  every  month  to  send 
wagons  capable  of  carrying  at  least  500  tons,  and  that  by  faihng  to 
perl'orm  this  term  they  have  committed  a  breach  of  the  contract ;  and 
the  question  is,  whether  by  this  breach  the  contract  was  deteimined. 
The  defcndatits  contend  that  the  sending  of  a  sufficient  number  of  wag- 
ons l)y  the  plaintiffs  to  receive  the  coal  was  a  condition  precedent  to 
the  continuance  of  the  contract,  and  they  rely  upon  the  terras  of  tlie 

1  1  Wma.  Saund.  819^  a  Law  Rep.  2  £x.  19a 
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letter  of  the  Ist  of  August.  No  sufficient  reason  has  been  urged  why 
damages  would  not  be  a  corapensation  for  the  breach  by  the  plaintiffs, 
and  wh}'  the  defendants  should  be  at  libert}'  to  annul  the  contract ;  but 
it  is  said  that  Hoare  v.  Eennie  is  in  point,  and  that  we  ought  not  to 
go  counter  to  the  decision  of  a  court  of  co-ordinate  jurisdiction.  It  is, 
however,  difficult  to  understand  upon  what  principle  Hoare  v.  Rennie 
was  decided.  If  the  principle  on  which  that  case  was  decided  is  that, 
^yherever  a  plaintiff  has  broken  his  contract  first  he  cannot  sue  for  any 
subsequent  breach  committed  by  the  defendant,  the  decision  would  be 
opposed  to  the  authorit}'  of  many  other  cases.  I  prefer  to  folloAv 
Pordage  v.  Cole.  No  reason  has  been  pointed  out  why  the  defendants 
should  not  have  delivered  the  stipulated  quantity  of  coal  during  each  of 
the  months  after  July,  although  the  plaintiffs  in  that  month  failed  to 
accept  the  number  of  tons  contracted  for.  Hoare  y.  Rennie  was  ques- 
tioned in  Jonassohn  v.  Young. 

Mellor,  J.  I  agree  general!}'  with  what  my  brother  Blackburn  has 
said ;  and  I  think  that  it  is  difficult  to  reconcile  Hoare  v.  Rennie  with 
some  of  the  other  cases  which  have  been  cited  ;  but  I  cannot  distinguish 
that  case  from  the  present.  Where  the  facts  are  not  distinguishable,  I 
think  we  are  bound  to  give  effect  to  the  judgment  of  a  court  of  co-ordi- 
nate jurisdiction.  I  should  have  thought,  therefore,  if  the  decision  de- 
pended upon  me,  that  in  deference  to  that  case  we  ought  to  make  the 
rule  absolute,  and  leave  the  plaintiffs  to  appeal. 

Lush,  J.  I  am  of  opinion  that  the  rule  should  be  discharged.  I  can- 
not understand  the  judgments  in  Hoare  v.  Rennie.  The  Court  must 
have  interpreted  the  contract  in  that  case  as  if  time  were  of  its  essence  ; 
there  are  no  words  here  which  import  such  a  condition.  If  the  parties 
intended  that  a  breach  of  this  kind  should  put  an  end  to  the  contract, 
tney  ought  to  have  provided  for  it  by  express  stipulation. 

Jiule  diicharged. 


FREETH  Am)  Another  v,  BURR. 
In  the  Common  Pleas,  January  14,  1874. 

[  Kepurted  in  Tmw  Reports,  9  Common  Pleas,  208.] 

.  ,  .  ^  This  cause  was  tried  before  Brett,  J.,  at  the  Sittings  in  London 
after  last  Hilary  Term.  The  plaintiffs  and  the  defendant  were  iron- 
merchants    and   manufacturers.      In    November,   1871,  the    plaintiffs 

1  Cresswell  Co.  v.  Martindale,  63  Fed.  Rep.  (C.  C.  A.)  84  ;  Loudenback  Fertilizer 
Co.  V.  Tennessee  Phosphate  Co.,  121  Fed.  Rep.  298  ;  Middle  Division  Elevator  Co.  v. 
Vandeventer,  80  111.  App.  669,  contra.  See  also  Worthington  v.  Gwin,  119  Ala.  44; 
Hamilton  v.  Thrall,  7  Neb.  210. 

2  The  pleadingfi  have  been  omitted. 
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agreed  to  buy  of  the  defendant  250  tons  of  pig-iron,  and  on  the  28tb 
of  that  month  bought  and  sold  notes  were  exchanged.  The  bought- 
aote,  signed  by  the  plaintiffs,  was  as  follows  :  — 

London,  28th  November,  1871. 
Bought  of  Messrs.  D.  M.  Burr  &  Co.  two  hundred  and  fifty  tons  of  pig-iron, 
at  fifty-six  shilUngs  per  ton  alongside  our  wharf,  Millwall.     Half  to  be  deliv- 
ered in  two  weeks,  remainder  in  four  weeks.     Payment,  net  cash  14  days  after 
delivery  of  each  parcel. 

The  market  was  rising,  and  early  in  February  the  plaintiffs  wrote  to 
the  defendant,  remonstrating  with  him  for  not  having  delivered  any 
of  the  iron.  About  the  15th  of  that  month  10|  tons  were  sent  along- 
side the  plaintiffs'  wharf;  and  on  the  20th  the  plaintiffs  wrote  to  the 
defendant   as  follows  :  — 

We  are  much  sm-prised  you  should  hare  sent  such  a  paltry  lot  as  10  tons  ou 
account  of  contract  for  250  tons  which  should  have  been  delivered  last  Decem- 
ber. We  must  request  you  will  give  us  a  definite  time  for  delivery  of  at  least 
50  tons,  which  must  be  delivered  at  once,  or  we  shall  have  again  to  buy  against 
you. 

On  the  17th  of  Ma}^  1872,  the  defendant  wrote  to  the  plaintiffs  as 
follows :  — 

We  are  informed  that  the  lighter  which  we  sent  with  30  tons  Kentledge 
pig-iron  to  your  wharf  on  the  10th  instant  is  still  lying  there  unloaded,  and 
that  this  has  arisen  through  an  undue  pi-eference  being  allowed  by  you  to  other 
barges  in  discharging,  or  from  some  other  cause  for  which  you  are  to  blame. 
We  have,  therefore,  to  intimate  that  we  shall  hold  you  liable  for  demurrage 
from  and  after  13th  instant. 

On  the  18th  the  plaintiffs  wrote  to  the  defendant:  — 

In  answer  to  yours  of  the  17th  instant,  your  barge  has  been  discharged 
some  days.  Do  you  iutend  to  deliver  the  remainder,  or  shall  we  buy  agaiust 
you? 

To  this  the  defendant  replied  on  the  21st :  — 

It  is  our  intention  to  deliver  remainder  of  pig-iron,  and  do  not  wish  you  to 
buy  against  us.     We  inclose  invoice  of  last  lot. 

On  the  29t]i  of  May,  126  tons  in  all  having  by  that  time  been  deliv 
ered,  the  defendant  wrote  to  the  plaintiffs  :  — 

Would  you  kindly  forward  us  cheque  in  payment  of  the  ballast  iron  we  have 
delivered  to  you,  and  we  shall  proceed  at  once  to  send  on  the  remainder. 

Th(!  plaintiffs,  under  an  erroneous  impression  that  they  were  entitled 
to  set  off  ngain.sl  the  defendant's  claim  any  loss  which  they  might  incur 
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in  case  the  defendant  should  fail  to  deliver  the  remainder  of  the  iron 
contracted  for,  refused  to  pay  for  the  125  or  126  tons  which  had  been 
delivered  ;  and  their  attorney,  in  reply  to  a  letter  from  the  defendant's 
attorney  demanding  pa3'ment,  put  forward  a  claim  for  250/.,  boing  21. 
per  ton  on  the  125  tons  undehvered. 

On  the  r2th  of  June,  the  defendant's  attorneys  wrote  to  the  plaintiffs' 
attorney :  — 

We  hardly  think  it  necessary  to  refer  to  youi  clients'  claim  for  250^,  as  it 
Is  purely  hypothetical  and  could  not  possibly  arise,  as  your  clients  by  their 
own  default  have  obliged  our  client  to  refuse  to  make  any  further  delivery  of 
iron.  We  must  request  your  clients'  immediate  attention  to  the  settlement  of 
amount  (352Z.  15s.  10c/.)  mentioned  in  our  letter  of  the  5th  instant. 

The  plaintiffs  paid  ultimately  (but  not  until  after  an  action  had  been 
brought  for  it)  for  the  first  125  tons  of  iron ;  and  this  action  was 
brought  against  the  defendant  for  the  breach  of  his  contract  in  refusing 
to  deliver  the  second  125  tons. 

On  the  part  of  the  defendant,  it  was  contended  that  the  plaintiffs' 
refusal  to  pay  for  the  first  parcel  of  the  iron  amounted  to  an  abandon- 
ment of  the  contract  by  them,  and  absolved  the  defendant  from  his 
obligation  fuither  to  perform  it  on  his  part.  Hoare  v.  Rennie  was 
relied  on. 

The  learned  judge  ruled  that  the  mere  refusal  by  the  plaintiffs  to  pay 
for  the  first  125  tons  did  not  exonerate  the  defendant  from  his  obliga- 
tion under  the  contract  to  deliver  the  second  125  tons,  and  consequently 
that  the  plaintiffs  were  entitled  to  recover  such  damages  as  they  had 
sustained  from  the  non-delivery ;  and  he  directed  a  verdict  to  be 
entered  for  the  plaintiffs  for  148/.  16s.,  reserving  leave  to  the  defend- 
ant to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that 
the  refusal  b}'  the  plaintiffs  to  pay  for  the  iron  delivered  amounted  to  an 
abandonment  of  the  contract. 

Garth,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  nisi  accordingly. 

Watkin  Williams,  Q.  C,  and  E.  Clarke^  who  appeared  to  show  cause, 
were  stopped  by  the  Court. 

Garth,  Q.  C,  and  Philbrick,  in  support  of  the  rule.  The  iron  was 
not  delivered  according  to  the  strict  terms  of  the  contract ;  but  the  cor- 
respondence shows  that  the  time  for  delivery  had  been  extended  by 
mutual  consent.  The  whole  of  the  first  parcel  having  been  delivered, 
the  defendant  was  entitled  to  pa^Tnent  for  that  parcel  in  fourteen  da3-s. 
Pa3Tnent  was  demanded  and  refused.  The  defendant  had  then  a  right, 
according  to  the  principle  laid  down  in  Hoare  v.  Rennie,  to  treat  that 
refusal  as  a  breach,  and  to  rescind  the  contract.  In  that  case  the  plain- 
tiffs uad  undertaken  to  deliver  to  the  defendants  667  tons  of  iron,  to  be 
shipped  from  Sweden  in  the  months  of  June,  Jul}',  August,  and  Sep- 
tember, and  in  about  equal  portions  each  month.  In  June  the  plaintiffs 
delivered  tweut^'-one  tons  only ;  whereupon  the  defendants  gave  them 
notice  that  they  would  receive  no  more ;  and  the  Court  of  Exchequei 
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tield  that  the}'  were  justified  in  considering  the  contract  as  at  an  end. 
Pollock,  C.  B.,  in  delivering  judgment,  said:  "At  the  outset,  the 
plaintiffs  failed  to  tender  the  quantit}^  according  to  the  contract ;  they 
tendered  a  much  less  quantity.  The  defendants  had  a  right  to  say  that 
this  was  no  performance  of  the  contract,  and  they  were  no  more  bound 
to  accept  the  short  quantity  than  if  a  single  delivery  had  been  con- 
tracted for."  So,  here,  the  non-performance  by  the  plaintiff's  of  the 
stipulation  as  to  pa^'ment  for  the  first  parcel  entitled  the  defendant  to 
assume  that  they  repudiated  the  contract.  In  Withers  v.  Reynolds  the 
refusal  by  the  buyer  to  perfonn  his  part  of  the  contract  by  pa;ying  for 
each  load  of  straw  as  delivered,  was  held  to  entitle  the  seller  to  res(;ind 
the  contract. 

[Denman,  J.  There  the  plaintiff  did  acts  and  said  things  which 
amounted  to  a  declaration  on  his  part  that  he  did  not  mean  to  perform 
the  contract.] 

Hoare  v.  Rennie  was  distinctly  recognized  in  Bradford  v.  Williams, 
though  somewhat  reflected  upon  in  Simpson  v.  Crippin. 

[Denman,  J.,  referred  to  Jonassohn  v.  Young.] 

Lord  Coleridge,  C.  J.  The  question  in  this  case  arises  upon  h 
contract  for  the  sale  of  iron  entered  into  between  the  plaintiffs  and  the 
defendant  on  the  28th  of  November,  1871,  in  the  following  terms: 
"Bought  of  Messrs.  D.  M.  Burr  &  Co.  250  tons  of  pig-iron,  at  56s. 
per  ton  alongside  our  wharf,  Millwall,  Half  to  be  delivered  in  two 
weeks,  remainder  in  four  weeks.  Paj-ment,  net  cash  fourteen  days 
after  delivery  of  each  parcel."  The  material  facts  were  these :  There 
was  no  delivery  in  the  terms  of  the  contract  of  either  parcel  of  the  iron. 
In  point  of  fact,  the  delivery  of  the  first  125  tons  was  bj^  mutual  ar- 
rangement delayed,  and  the  last  deliver}'  of  that  parcel  did  not  take 
place  until  the  12th  of  May,  1872.  There  was  a  correspondence 
between  the  parties,  pressure  1)}'  the  purchasers  for  delivery,  and  excuses 
by  the  vendor  for  the  non-delivery.  That  the  former  were  anxious  for 
the  completion  of  the  contract  appears  to  be  clear,  as  well  from  the 
tenor  of  the  correspondence  as  from  the  fact  that  the  market  was  rising. 
A  few  days  after  the  full  delivery  of  the  first  parcel,  viz.,  on  the  20th 
of  Ma}',  1872,  the  defendant  demanded  payment  for  the  125  tons,  which 
the  plaintiffs  refused,  claiming  to  set  off  damages  for  the  defendant's 
breach  of  contract.  The  plaintiffs  afterwards  demanded  delivery  of  the 
remaining  125  tons;  and  upon  the  defendant's  refusal  to  comply  with 
that  demand  this  action  was  brought.  The  question  is  whether  the  fact 
of  the  plaintiffs'  refusal  to  pay  for  the  125  tons  delivered  was  such  a 
refusal  on  the  part  of  the  purchasers  to  comply  with  their  part  of  the 
contract  as  to  set  the  seller  free  and  to  justify  his  refusal  to  continue  to 
perform  it.  This  certainly  appears,  viz.,  that  there  was  an  extension 
by  mutual  consent  of  the  time  for  the  delivery  of  the  iron  from  Decem- 
ber, 1871,  to  May,  1872,  with  constant  pressure  on  the  one  side  and 
excuses  and  resistance  on  the  other.  I  mention  that  because  it  is  im- 
portant to  express  my  view  that,  in  cases  of  this  sort,  where  the  ques- 
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tion  is  whether  the  one  partj*  is  set  free  b}''  the  action  of  the  other,  the 
real  matter  for  consideration  is  whether  the  acts  or  conduct  of  the  one 
do  or  do  not  amount  to  an  intimation  of  an  intention  to  abandon  and 
altogether  to  refuse  performance  of  the  contract.  I  sa}'  this  in  order  to 
explain  the  ground  upon  which  I  think  the  decisions  in  these  cases 
must  rest.  There  has  been  some  conflict  amongst  them.  But  I  think 
it  ma}'  be  taken  that  the  fair  result  of  them  is  as  1  have  stated,  viz., 
that  the  true  question  is  whether  the  acts  and  conduct  of  the  party 
evinc*  an  intention  no  longer  to  be  bound  by  the  contract.  Now,  non- 
payment on  the  one  hand,  or  non-deliver\'  on  the  other,  may  amount  to 
such  an  act,  or  may  be  evidence  for  a  jury  of  an  intention  wholl}*  to 
abandon  the  contract  and  set  the  other  party  free.  That  is  the  true 
principle  on  which  Hoare  v.  Rennie  was  decided,  whether  rightly  or  not 
upon  the  facts,  I  will  not  presume  to  say.  "Where,  by  the  non-delivery 
of  part  of  the  thing  contracted  for,  the  whole  object  of  the  contract  is 
frustrated,  the  party  making  default  renounces  on  his  part  all  the  obli- 
gations of  the  contract.  That  is  the  ground  upon  which  it  is  said  in 
Jonassohn  v.  Young  that  that  case  may  be  supported.  In  Withers  v. 
Revnolds  there  was  an  express  refusal  b^-  the  plaintiff  to  perform  the 
contract,  and  Patteson,  J.,  says:  "If  the  plaintiff  had  merely  failed 
to  pay  for  any  particular  load,  that  of  itself  might  not  have  been  an 
excuse  to  the  defendant  for  delivering  no  more  straw ;  but  the  plaintiff 
here  expressly  refuses  to  pay  for  the  loads  as  delivered  ;  the  defendant, 
therefore,  is  not  liable  for  ceasing  to  perform  his  part  of  the  contract." 
Wightman,  J.,  certainly,  and  Crompton,  J.,  by  inference,  in  Jonassohn 
V.  Young,  both  uphold  that  case  upon  the  principle  on  which  I  rely. 
The  principle  to  be  applied  in  these  cases  is,  whether  the  non-delivery 
or  the  non-payment  amounts  to  an  abandonment  of  the  contract  or  a 
refusal  to  perform  it  on  the  part  of  the  person  so  making  default. 
That  being  so,  and  my  brother  Brett  having  ruled  that  the  mere  non- 
payment for  the  first  portion  of  the  iron  contracted  for,  unattended  by 
any  other  act  on  the  part  of  the  purchasers,  did  not  put  an  end  to  the 
contract  so  as  to  disentitle  the  purchasers  to  maintain  an  action  for  the 
non -delivery  of  the  second  portion,  but  only  gave  the  seller  a  remedy 
by  cross-action  (of  which  he  has  availed  himself),  I  am  of  opinion  that 
bis  ruling  was  correct,  and  that  the  rule  should  be  discharged. 

Keating,  J.  I  entirely  agree  in  the  judgment  pronounced  by  mj 
lord,  and  in  the  principle  upon  which  he  puts  it.  It  is  not  a  mere 
icfiisnl  or  omission  of  one  of  the  contracting  parties  to  do  somethiiiir 
which  he  ought  to  do,  that  will  justify  the  other  in  repudiating  the  con- 
tract ;  but  there  must  be  an  absolute  refusal  to  perfonn  his  part  of  the 
contract.  Non-paxTnent  is  an  element.  But,  looking  at  all  the  circum- 
stances of  this  case,  —  a  rising  market;  a  failure  on  the  part  of  the 
defendant  to  deUver  the  iron  according  to  the  terms  of  the  contract ;  a 
series  of  deliveries  in  small  quantities  long  after  the  times  for  delivery 
provided  for  by  the  contract ;  and  a  refusal  on  the  part  of  the  plaintiffs 
U)  pay  for  the  iron  delivered,  not  onh'  accompanied  b}'  remonstrances. 
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but  with  a  requisition  to  the  seller  to  fix  a  day  for  the  delivery  of  a  cer- 
tain quantity  ;  I  do  not  think  they  show  an  intention  on  the  part  of  the 
plaintiffs  to  abandon  the  contract.  As  upon  the  facts  there  appears  to 
have  been  not  only  no  absolute  refusal  to  perform  the  contract  by  the 
plaintiffs,  but,  what  is  important,  no  evidence  of  inability  on  their  part 
to  perform  it,  I  think  the  defendant  had  no  right  to  treat  the  contract  as 
rescinded  and  to  refuse  to  deliver  the  remainder  of  the  iron. 

Denman,  J.  I  am  of  the  same  opinion.  The  learned  judge  ruled 
that  the  mere  refusal  by  the  plaintiffs  to  pay  for  the  portion  of  the  iron 
delivered  did  not  warrant  the  defendant  in  considering  the  contract  as 
at  an  end  ;  and  he  gave  the  defendant  leave  to  move  to  enter  a  verdict 
or  a  nonsuit  if  the  Court  should  think  that  ruling  wrong.  I  am  of 
opinion,  upon  the  authority  of  Withers  v.  Reynolds,  that  the  ruling 
was  quite  right.  That  case  did  not  decide  expressly  that  a  mere  failure 
of  a  single  pa3Tiient  might  not  be  evidence  of  a  refusal  to  perform  the 
contract.  But,  in  the  words  of  Patteson,  J.,  the  conduct  of  the  plain- 
tiff, coupled  with  the  non-payment,  amounted  to  an  express  refusal  to 
j>erform  the  contract  on  his  part.  There  was  nothing  of  the  sort  here. 
After  the  way  in  which  that  case  has  been  treated  in  subsequent  author- 
ities, I  think  we  are  bound  to  hold  it  to  be  a  correct  statement  of  the 
law,  and  to  act  upon  it.  Notwithstanding  the  plaintiffs'  refusal  to  pay, 
the  defendant  was  bound  to  go  on  and  dehver  the  rest  of  the  iron. 

Rule  discharged. 


THE  MERSEY   STEEL  AND   IRON   CO.  (Limited),   Appellant, 
u   NAYLOR,  BENZON,  &   CO.,  Respondents. 

In  the  House  of  Lords,  March  28,  1884. 

[Reported  in  9  Appeal  Cases,  434.] 

Appeal  from  an  order  (dated  June  13,  1882)  of  the  Court  of  Appeal 
(Jessel,  M.  R.,Lindley  and  Bowen,  L.  JJ.)  reversing  an  order  of  Lord 
Coleridge,  C.  J.  The  facts  are  fully  set  out  in  the  report  of  the  decisions 
below.  The  facts  material  to  the  present  report  may  be  stated  as 
follows  :  The  respondents  bought  from  the  appellant  company  5000  tons 
of  steel  of  the  company's  make  to  be  delivered  1000  tons  monthly  com- 
mencing January,  1881,  payment  within  three  days  after  receipt  of  ship- 
ping documents.  In  January  the  company  delivered  part  only  of  that 
month's  instalment,  and  in  the  beginning  of  February  made  a  further 
delivery.  On  the  2d  of  February,  shortly  before  payment  for  these 
deliveries  became  due,  a  petition  was  presented  to  wind  up  the  com- 
pany. The  respondents,  bond  fide,  under  the  erroneous  advice  of  tlieir 
solicitor  that  they  could  not  without  leave  of  the  court  safely  pay 
pending  the  petition,  objected  to  make   the  payment  then  due  unless 
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the  company  obtained  the  sanction  of  the  court,  which  they  asked  the 
company  to  obtain.  On  the  10th  of  February  the  company  informed 
the  respondents  that  they  should  consider  the  refusal  to  pay  as  a 
breach  of  contract,  releasing  the  company  from  an}'  further  obligations. 
On  the  15th  of  February'  an  order  was  made  to  wind  up  the  company 
by  the  court.  A  correspondence  ensued  between  the  respondents  and 
the  liquidator,  in  which  the  respondents  claimed  damages  for  failure  to 
deliver  the  January  instalment,  and  a  rigiit  to  deduct  those  damages 
from  an}'  payments  then  due  ;  and  said  that  they  always  had  been  and  still 
were  ready  to  accept  such  deliveries  and  make  such  payments  as  ought 
to  be  accepted  and  made  under  the  contract,  subject  to  the  right  of  set- 
off. The  liquidator  made  no  further  deliveries,  and  brought  an  action 
in  the  name  of  the  company  for  the  price  of  the  steel  delivered.  The 
respondents  counter-claimed  for  damages  for  breaches  of  contract  for 
non-deliver}'.  The  referee  having  found  that  the  damages  due  to  the 
defendants  for  non-delivery  amounted  to  £1723,  being  in  excess  of  the 
£1713  admitted  to  be  due  to  the  plaintiffs  for  the  price  of  the  steel 
delivered,  the  Court  of  Appeal,  by  an  order  dated  the  13th  of  April, 
1883,  gave  judgment  for  the  defendants  with  costs.  The  plaintiffs 
appealed  from  this  order  also. 

March  27,  28.     A.  Cohen,  Q.  C,  and  French  (C.  Mussell,  Q.  C,  with 
them)  for  the  appellants. 

Sir  F.  Herschell,  S.  G.  {Bigham,  Q.  C,  with  him),  for  the  respondents. 
Earl  of  Selborne,  L.  C.  I  do  not  think  it  desirable  to  la}'  down 
larger  rules  than  the  case  may  require,  or  than  former  authorities 
may  have  laid  down  for  my  guidance,  or  to  go  into  possible  cases 
differing  from  the  one  with  which  we  have  to  deal.  I  am  content 
to  take  the  rule  as  stated  by  Lord  Coleridge  in  Freeth  v.  Burr, 
Law.  Rep.  9  C.  P.  208,  which  is  in  substance,  as  I  understand  it,  that 
you  must  look  at  the  actual  circumstances  ofjthe^case  in_prder  to  see 
whether  the  one  party  to  the  contract  is  relieved  from  its  future^perform- 
ance  by  the  conduct  "of  the  other ;  you  must  examine  what  that  con- 
duct is,  so  as  to  see-whetlTeFlt  amounts  to  a  renunciation,  to  an  absolute 
refusal  to  perform  the  contract,  such  as  would  amount  to  a  rescission 
if  he  had  the  power  to  rescind,  and  whether  the  other  party  may  accept 
it  as  a  reason  for  not  performing  his  part ;  and  I  think  that  nothing 
more  is  necessary  in  the  present  case  than  to  look  at  the  conduct  of  the 
parties,  and  see  whether  anything  of  that  kind  has  taken  place  here. 
Before  doing  so,  however,  I  must  say  one  or  two  words  in  order  to 
show  why  I  cannot  adopt  Mr.  Cohen's  argument,  as  far  as  it  repre- 
sented the  payment  by  the  respondents  for  the  iron  delivered  as  in  this 
case  a  condition  precedent,  and  coming  within  the  rules  of  law  a|)pli- 
cable  to  conditions  precedent.  If  it  were  so,  of  course  there  would  be 
an  end  of  the  case  ;  but  to  me  it  is  plain  beyond  the  possibility  of  con- 
troversy, that  upon  the  proper  construction  of  this  contract  it  is  not 
and  cannot  he  a  condition  precedent.  The  contract  is  for  the  purchase 
of  5000  tons  of  steel  blooms  of  tiie  company's  manufacture  ;  therefore 
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it  is  one  contract  for  the  purchase  of  that  quantit}'  of  steel  blooms. 
No  doubt  there  are  subsidiary  terms  in  the  contract,  as  to  the  time  of 
deliver}',  "  Deliver}-  1000  tons  month!}-  commencing  January  next;" 
and  as  to  the  time  of  payment,  "  Payment  nett  cash  within  three  days 
after  receipt  of  shipping  documents ; "  but  that  does  not  split  up  the 
contract  into  as  many  contracts  as  there  shall  be  deliveries  for  the 
purpose,  of  so  many  distinct  quantities  of  iron.  It  is  quite  consistent 
with  the  natural  meaning  of  the  contract,  that  it  is  to  be  one  contract 
for  the  purchase  of  that  quantity  of  iron,  to  be  dehvered  at  those  times 
and  in  that  manner,  and  for  which  payment  is  so  to  be  made.  It  is 
perfectly  clear  that  no  particular  payment  can  be  a  condition  precedent 
of  the  entire  contract,  because  the  delivery  under  the  contract  was 
most  certainly  to  precede  payment ;  and  that  being  so,  I  do  not  see 
how,  without  express  words,  it  can  possibly  be  made  a  condition  pre- 
cedent to  the  subsequent  fulfilment  of  the  unfulfilled  part  of  the 
contract,  by  the  delivery  of  the  undelivered  steel. 

But,  quite  consistently  with  that  view,  it  appears  to  me,  according  to 
the  authorities  and  according  to  sound  reason  and  principle,  that  the 
parties  might  have  so  conducted  themselves  as  to  release  each  other 
from  the  contract,  and  that  one  party  might  have  so  conducted  himself 
as  to  leave  it  at  the  option  of  the  other  party  to  relieve  himself  from  a 
future  performance  of  the  contract.  The  question  is  whether  the  facts 
here  justify  that  conclusion.  Now,  the  facts  relied  upon,  without  read- 
ing all  the  evidence,  are  these.  The  company  at  the  time  when  the 
money  was  about  to  become  payable  for  the  steel  actually  delivered  fell 
into  difficulties,  and  a  petition  was  presented  against  them.  There 
was  a  section  in  the  Companies  Act,  1862  (sect.  153),  which  appeared 
to  the  advisers  of  the  purchasers  to  admit  of  the  construction  that 
until  in  those  circumstances  the  petition  was  disposed  of  by  an  order 
for  the  company  to  be  wound  up  or  otherwise,  there  would  be  no  one 
who  could  receive,  and  could  give  a  good  discharge  for,  the  amount  due. 
There  is  not,  upon  the  letters  and  documents,  the  slightest  ground  for 
supposing  either  that  the  purchasers  could  not  pay,  or  that  they  were 
unwilling  to  pay,  the  amount  due  ;  but  they  acted  as  they  did,  evidently 
hondjide,  because  they  doubted,  on  the  advice  of  their  solicitor,  whether 
that  section  of  the  act,  as  long  as  the  petition  was  pending,  did  not 
make  it  impossible  for  them  to  obtain  the  discharge  to  which  they  had 
an  unquestionable  right.  And  therefore  the  case  which  I  put  during 
the  argument  is  analogous  to  that  which  according  to  the  advice  they 
received  they  supposed  to  exist,  namely,  the  case  of  a  man  who  has 
died  between  the  delivery  and  the  time  when  payment  ought  to  be 
made,  he  being  the  only  person  to  whom  payment  is  due;  and  of  course 
until  there  is  a  legal  personal  representative  of  that  person  no  receipt 
can  be  given  for  the  money.  By  the  act  of  Parliament,  in  the  event 
of  a  winding-up  order  being  made,  it  would  date  from  the  time  when 
the  petition  was  presented ;  and  this  clause,  which  no  doubt,  according 
to  its  true  construction,  only  deals  with  alienations  of  the  property  of 
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the  compan}',  was  supposed  by  the  solicitor  of  the  purchasers  to  make 
it  questionable  whether  the  pa3'ment  of  a  debt  due  to  the  company,  to 
the  persons  who,  if  there  had  been  no  petition  would  have  had  a  right 
to  receive  it,  might  not  be  held,  in  the  event  of  a  winding-up  order 
being  made,  to  be  a  paj-ment  of  the  property  of  the  company  to  a  wrong 
person  and  therefore  an  alienation.  I  cannot  ascribe  to  their  conduct, 
under  these  circumstances,  the  character  of  a  renunciation  of  the  con- 
tract, a  repudiation  of  the  contract,  a  refusal  to  fulfil  the  contract.  It 
is  just  the  reverse;  the  purchasers  were  desirous  of  fulfilling  the  con- 
tract; the}'  were  advised  that  there  was  a  difficultv  in  the  way,  and 
the}'  expressed  anxiety  that  that  difficulty  should  be  as  soon  as  possible 
removed,  b}'  means  which  were  suggested  to  them,  and  which  they 
pointed  out  to  the  solicitors  of  the  company.  The  company  evidently 
took  up  the  attitude,  in  that  state  of  things,  of  treating  the  default  as 
one  which  released  them  from  all  further  obligation.  On  the  10th  of 
F'ebruary,  which  was  before  the  winding-up  order  was  made,  and  while 
that  state  of  things  still  continued,  the  company  by  their  secretary 
wrote  to  say  that  they  thought  (being  so  far  correct  and  thinking 
rightly)  that  the  objection  was  not  well  founded  in  law ;  and  they 
added,  ''  We  shall  therefore  consider  your  refusal  to  pa\'  for  the  goods 
already  delivered  as  a  breach  of  contract  on  your  part  and  as  releasing 
us  from  any  further  obligations  on  our  part."  I  think  that  they  were 
wrong  in  that  conclusion  ;  and  that  there  is  no  principle  deducible  from 
any  of  the  authorities  which  supports  that  view  of  such  —  I  hardly  like 
to  call  it  a  refusal  —  of  such  a  demur,  such  a  dela}'  or  postponement, 
under  those  circumstances. 

The  compan}',  until  they  were  wound  up,  never  receded  from  that  posi- 
tion which  they  took  up  on  the  10th  of  February,  1881  ;  and  it  appears 
to  me  to  be  clear  that  tlie  liquidator  adopted  it,  and  never  departed 
from  it ;  and  that  the  repudiation  of  the  contract  on  insufficient  grounds 
on  the  part  of  the  company,  which  had  taken  place  while  the  petition 
was  pending  and  before  the  winding-up  order  was  made,  was  adhered 
to  after  the  winding-up  order  was  made,  on  the  part  of  the  liqui- 
dator. On  the  other  hand,  it  seems  to  me  that,  fairly  and  reasonably 
considered,  the  conduct  of  the  respondents  was  justifiable.  Upon  the 
17th  of  February,  1881,  after  the  making  of  the  winding-up  order, 
they  state  that  there  are  instalments  which  ought  to  have  been  delivered 
but  which  have  not  been  delivered,  in  respect  of  which  they  would  have 
a  claim  for  damages,  and  that  they  apprehend  that  they  would  have  a 
right  to  deduct  those  damages  from  any  payments  then  due  from  them  ; 
and,  according  to  the  view  which  has  been  taken  in  the  Court  of 
Appeal  of  the  effect  of  the  10th  section  of  the  act  of  1875,  and  in 
which  view  I  believe  your  Lordships  agree,  that  was  the  right  way  of 
looking  at  the  matter.  Then  the  respondents  go  on  to  say  that  they 
are  prepared  to  accept  all  deliveries  which  the  liquidator  may  make 
under  the  contract,  and  to  pay  ever3thing  due,  only  requesting  that 
those  payments  may  be  considered  as  made  upon  this   understanding, 
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in  substance,  that  the  right  to  the  set-off  which  exists  in  law  for  the 
damages  shall  not  be  prejudiced,  —  a  perfectly  reasonable,  defensible, 
and  justifiable  proposal.  And  the  solicitor  who  writes  the  letter  adds, 
"  Or  I  think  it  probable  that  my  clients  would  consent  to  accept 
delivery  now  and  waive  the  damages,"  a  thing  which  in  a  later  letter 
they  expressed  their  willingness  to  do.  In  m}'  judgment,  the}-  have  not 
in  any  portion  of  the  proceeding  acted  so  as  to  show  an  intention  to 
renounce  or  to  repudiate  the  contract,  or  to  fail  in  its  performance  on 
their  part. 

Therefore  I  think  that  the  judgment  of  the  court  below  is  right,  and 
that  this  appeal  should  be  dismissed  with  costs,  and  I  so  move  your 
Lordships. 

Lord  Blackburn.  I  have  no  doubt  that  Withers  v.  Rej-nolds, 
2  B.  &  Ad.  882,  correctly  lays  down  the  law  to  this  extent,  that 
where  there  is  a  contract  which  is  to  be  performed  in  future,  if 
one  of  the  parties  has  said  to  the  other  in  effect,  "If  you  go  on 
and  perform  j'our  side  of  the  contract  I  will  not  perform  mine  "  (in 
Withers  v.  Reynolds,  2  B.  &  Ad.  882,  it  was,  "  You  maj'  bring  your 
straw,  but  I  will  not  pay  j'ou  upon  delivery  as  under  the  contract 
I  ought  to  do.  I  will  always  keep  one  bundle  of  straw  in  hand  so  as 
to  have  a  check  upon  you  "),  that  in  effect  amounts  to  saying,  "  I  will 
not  perform  the  contract."  In  that  case  the  other  party  may  saj', 
*'  You  have  given  me  distinct  notice  that  j'ou  will  not  perform  the  con- 
tract. I  will  not  wait  until  you  have  broken  it,  but  I  will  treat  you  as 
having  put  an  end  to  tlie  contract,  and  if  necessary  I  will  sue  you  for 
damages,  but  at  all  events  I  will  not  go  on  with  the  contract."  That 
was  settled  in  Hochster  v.  De  la  Tour,  2  E.  &  B.  678,  in  the  Queen's 
Bench,  and  has  never  been  doubted  since  ;  because  there  is  a  legal  breach 
of  the  contract  although  the  time  indicated  in  the  contract  has  not  arrived. 

That  is  the  law  as  laid  down  in  Withers  v.  Reynolds,  2  B.  «&  Ad.  882. 
That  is,  I  will  not  say  the  only  ground  of  defence,  but  a  sufficient 
ground  of  defence.  In  Freeth  v.  Burr,  Law  Rep.  9  C.  P.  208,  it  was 
also  so  laid  down ;  and  Lord  Coleridge  here  thinks  the  facts  were  such 
as  to  bring  the  case  within  that  principle.  I  will  not  at  this  time  of  the 
day  go  through  them,  but  when  the  facts  are  looked  at  it  is  to  me  clear 
that  that  is  not  so.  So  far  from  the  respondents  saying  that  when  the 
iron  was  brought  in  future  they  would  not  pay  for  it,  tliey  were  always 
anxious  to  get  it,  and  for  a  very  good  reason,  that  the  price  had  risen 
high  above  the  contract  price.  There  was  a  statement  that  for  reasons 
which  they  thought  sufficient  they  were  not  willing  to  pay  for  the  iron 
at  present ;  and  if  that  statement  had  been  an  absolute  refusal  to  pay, 
saying,  "  Because  we  have  power  to  do  wrong  we  will  refuse  to  pay  the 
money  that  we  ought  to  pay,"  I  will  not  say  that  it  might  not  have 
been  evidence  to  go  to  the  jury  for  them  to  say  whether  it  would  not 
amount  to  a  refusal  to  go  on  witli  the  contract  in  future,  for  a  man 
might  reasonably  so  consider  it.  But  there  is  nothing  of  that  kind  here  ; 
it  was  a  bo7id  fide  statement,  and  a  very  plausible  statement.     I  will 
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not  say  more.  I  refrain  from  weighing  its  value  at  this  moment ;  but, 
as  I  said  before,  it  prevents  the  ease  from  coming  within  the  authority 
of  Withers  v.  Reynolds,  2  B.  &  Ad.  882,  and  Freeth  v.  Burr,  Law  Rep. 
9  C.  P.  208,  and  consequently,  as  I  understand  it.  Lord  Coleridge 
made  a  mistake  in  the  ground  on  which  he  went.  The  rule  of  law,  as 
I  always  understood  it,  is  that  where  there  is  a  contract  in  which  there 
are  two  parties,  each  side  having  to  do  something  (it  is  so  laid  down 
in  the  notes  to  Pordage  v.  Cole,  1  Wms.  Saund.  548,  ed.  1871),  if  you 
see  that  the  failure  to  perform  one  part  of  it  goes  to  the  root  of  the 
contract,  goes  to  the  foundation  of  the  whole,  it  is  a  good  defence  to 
say,  "  I  am  not  going  on  to  perform  my  part  of  it  when  that  which  is 
the  root  of  the  whole  and  the  substantial  consideration  for  m}'  perform- 
ance is  defeated  by  3'our  misconduct."  But  Mr.  Cohen  contended  that 
whenever  there  was  a  breach  of  the  contract  at  all  (I  think  he  hardly 
continued  to  contend  that  after  a  little  while,  but  he  said  that  whenever 
there  was  a  breach  of  a  material  part  of  the  contract)  it  necessarily 
went  to  the  root  of  the  matter.  I  cannot  agree  with  that  at  all.  I 
quite  agreed  that  when  there  were  a  certain  number  of  tons  of  the 
article  delivered,  it  was  a  material  part  of  the  contract  that  the  man 
was  to  pay,  but  it  was  not  a  part  of  the  contract  that  went  to  the  root 
of  the  consideration  in  the  matter.  There  was  a  dela}'  in  fulfilling  the 
obligation  to  pay  the  money,  it  may  have  been  with  or  without  good 
reason  (if  that  would  have  made  an}'  difference),  but  it  did  not  go  to 
the  root  or  essence  of  the  contract,  nor  do  I  think  that  there  is  any 
sound  principle  upon  which  it  could  do  so.  I  repeatedly  asked  Mr. 
Cohen  whether  or  not  he  could  find  any  authority  which  justified  him 
in  saying  that  ever}'  breach  of  a  contract,  or  even  a  breach  which 
involved  in  it  the  non-payment  of  money  which  there  was  an  obligation 
to  pay,  must  be  considered  to  go  to  the  root  of  the  contract,  and  he 
produced  no  such  authority.  There  are  many  cases  in  which  the  breach 
may  do  so ;  it  depends  upon  the  construction  of  the  contract.  With 
regard  to  the  case  of  Hoare  v.  Rennie,  5  H.  &  N.  19,  it  has  been  said 
that  the  Chief  Baron  there  went  so  far  as  to  say  that  it  was  the  essence 
and  substance  of  the  contract  that  the  whole  of  the  166  tons  of  iron, 
and  no  less,  should  be  delivered.  If  it  was  so,  it  would  follow  that 
when  in  the  present  case  the  January  shipment  had  not  been  made, 
and  the  company  could  only  deliver  part  of  the  quantity,  it  went  to 
the  essence  of  the  contract.  The  question  depends  upon  whether  the 
whole  and  no  less  is  the  essence  of  it.  And  again  in  Honck  v.  MuUer, 
7  Q.  B.  D.  92,  which  has  been  referred  to,  it  is  expressl}'  and  pointedly 
shown  that  that  was  the  ground  taken,  and  the  noble  and  learned  Lord 
opposite  (Lord  Bramwell)  stated  that  in  his  opinion  the  contract  of  the 
one  party  was  to  deliver  and  of  the  other  to  take  2000  tons  of  iron, 
and  that  inasmuch  as  it  was  to  be  b}'  three  instalments  and  the  first  was 
gone  and  there  never  could  be  more  than  two  thirds  of  the  quantit}-, 
the  thing  bargained  for  being  the  whole  quantity  of  iron  and  no  less, 
the  defendant  was  not  bound  to  deliver  two  thirds  when  the  plaintiff 
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rcciuired  the  two  thirds  only.  Supposing  that  that  was  the  true  con- 
struction of  the  contract,  I  think  that  that  would  be  the  right  conclu- 
sion. The  present  Master  of  the  Rolls  seems,  if  I  understand  him 
rightly,  to  have  thought  that  that  was  not  the  true  construction  of  the 
contract ;  whether  it  was  or  not  I  do  not  express  any  opinion,  except 
to  point  out  that  whatever  be  the  construction  of  other  contracts,  there 
is  not  in  my  mind  the  slightest  pretext  for  saying  that  such  is  the  con- 
struction of  this  contract ;  and  that  being  so,  these  cases  have  really 
no  bearing  upon  the  matter. 

The  circumstances  being  as  1  have  said,  the  contract  not  being  such 
as  to  make  this  pa3-ment  a  condition  precedent,  or  to  make  punctual 
payment  for  one  lot  of  iron  which  has  been  delivered  a  matter  causing 
the  contract  to  deliver  other  iron  afterwards  to  be  a  dependent  contract, 
being  of  opinion  that  that  is  not  the  meaning  of  the  contract,  I  tliink 
that  the  decision  of  the  Court  of  Appeal  was  right. 

Lord  Watson.  My  Lords,  I  am  of  the  same  opinion.  I  think  it 
would  be  impossible  for  3'our  Lordships  to  sustain  the  appeal  unless 
your  Lordships  are  prepared  to  hold  that  any  departure  whatever  from 
the  terms  of  the  contract  by  one  of  the  parties  must  be  sufficient  to 
entitle  the  other  to  set  it  aside.  I  think  the  correspondence  shows  that 
the  delay  in  making  payment  of  that  part  of  the  contract  price  which 
ought  to  have  been  paid  on  the  5th  of  February,  was  due  to  these  two 
causes ;  in  the  first  place,  a  very  natural  desire  on  the  part  of  the 
purchasers  to  see  that  they  were  safe  against  being  called  upon  to  make 
second  payment  of  the  price,  and  in  the  second  place  an  obvious  desire 
on  tlie  part  of  the  sellers  to  get  rid  of  the  contract  altogether.  There 
was  no  controversy  as  to  the  terms  of  the  contract.  There  was  no  un- 
willingness on  the  part  of  the  respondents  to  pay  the  price  due  under 
the  contract,  except  for  the  circumstance  that  there  had  been  a  change 
in  the  constitution  of  the  company,  because  they  had  gone  into  liquida- 
tion on  the  2d  of  February  and  the  respondents'  firm  were  advised  b}' 
their  law  agent  that  they  were  not  in  safet}'  to  pay  until  the  liquidator 
was  appointed. 

That  brings  us  down  to  the  15th  of  Februar}'.  At  that  date  this  had 
taken  place,  the  company  had  given  notice  on  the  10th  of  February  of 
their  resolution  to  repudiate  the  contract  in  consequence  of  the  failure 
of  the  respondents  to  pay,  and  to  that  repudiation  the  liquidator,  I 
think,  consistently  adhered.  In  these  circumstances  it  appears?  to  me 
that  tlie  judgment  appealed  from  must  be  affirmed. 

Lord  Hkamwell.  M3'  Lords,  I  am  of  the  same  opinion,  and  shall 
say  but  very  few  words.  My  Lord  Coleridge  says  that  the  defendants, 
the  now  respondents,  positively  refused  to  pa}'  for  the  iron  already  de- 
livered, and  for  all  which  might  be  subsequently  delivered.  Now 
wFietlicr,  if  tlioy  had  positively  refused  to  pay  for  that  already  delivered, 
it  woiihl  have  given  any  justification  to  the  company  or  the  liquidator 
for  refusing  to  go  on  with  the  contract,  it  is  not  necessary  for  me  tO' 
say  at  tlie  present  moment.    I  do  not  say  that  it  would  not ;  but  if  they 
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had  positively  refused  to  pay  for  all  which  might  be  subsequently  de- 
livered,  it  would  undoubtedly  be  an  answer  upon  the  authority  of 
Withers  v.  Reynolds,  2  B.  &  Ad.  882,  and  the  reasoning  which  you 
have  heard.  But  I  really  cannot,  with  great  submission  to  the  noble 
Lord,  find  any  evidence  of  that,  and  Mr.  Cohen  certainly'  did  not 
attempt  to  prove  it ;  but  he  set  up  a  new  ground,  which  was  that  the 
payment  of  the  debt  due  was  a  condition  precedent  to  the  further  per- 
formance of  the  agreement,  with  which  I  cannot  at  all  agree. 

I  have  just  one  other  word  to  say.  I  cannot  tell  why  Honck  v.  Muller, 
7  Q.  B.  D.  92,  and  Hoare  v.  Rennie,  5  H.  &  N.  19,  should  be  brought 
forward  upon  this  occasion.  I  do  not  think  that  I  said  in  Honck  v- 
Muller,  7  Q.  B.  D.  92,  what  Sir  George  Jessel  supposed  me  to  have 
said,  namely,  that  "in  no  case  where  the  contract  has  been  part  per- 
formed could  one  party  rely  on  the  refusal  of  the  other  to  go  on."  If 
I  did  sa3'  so  I  recall  it,  because  I  do  not  think  so ;  it  depends  on  the 
nature  of  the  contract  and  the  circumstances  of  the  case.  What  I  was 
busy  upon  in  that  case  was  in  showing  that  there  had  been  no  perform- 
ance at  all  there,  and  that  in  truth  what  the  plaintiff  was  seeking  to 
do  was  to  make  the  defendant  accept  the  performance  of  something 
entirely  different  from  what  had  been  agreed  upon,  and  I  think  in  that 
opinion  I  was  right.  But  what  has  that  to  do  with  this  case?  Suppose 
I  was  wrong,  what  then?  Suppose  Honck  v.  Mullef,  7  Q.  B.  D.  92,  was 
wrongly  decided,  how  does  it  bear  upon  this  case?  Not  in  the  least. 
Nor  indeed  does  the  case  of  Hoare  v.  Rennie,  5  H.  &  N.  19,  which,  in 
my  opinion,  was  decided  upon  the  considerations  which  I  have  men- 
tioned, and  which  I  think  should  be  supported. 

Lord  FitzGerald.     My  Lords,  I  concur. 

Orders  appealed  from  affirmed,  and  appeal  dism,issed  with  costs.^ 


NORRINGTON  v.  WRIGHT  and  Others. 

Supreme  Court  of  the  United  States,  January  20,  21 — October 

26,  1885. 

[Reported  in  115  United  States,  188.] 

This  was  an  action  of  assumpsit,  brought  by  Arthur  Non-ington,  a 
citizen  of  Great  Britain,  trading  under  the  name  of  A.  Norrington  & 
Co.,  against  James  A.  Wright  and  others,  citizens  of  Pennsylvania, 
trading  under  the  name  of  Peter  Wright  &  Sons,  upon  the  following 
contract: — 

*  A  portion  of  the  opinions  of  the  Lord  Chancellor  and  Lord  Blackburn,  relating 
to  the  effect  of  sectiou  10  of  the  Judicature  act  of  1875  on  the  winding  up  of  com- 
panies, has  been  omitted. 

Non-payment  for  one  instalment  of  goods  under  circumstances  justifying  the  seller 
in  believing  the  remainder  of  the  contract  would  not  he  performed,  was  held  to  justify 
the  seller  in  refusing  further  delivery  in  Bloomer  v.  Bernstein,  L.  R.  9  C.  F.  588. 
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Philadelphia,  January  19,  1880.  Sold  to  Messrs.  Peter  Wright  & 
Sons,  for  account  of  A.  Norrington  &  Co.,  London :  Five  thousand 
(5,000)  tons  old  T  iron  rails,  for  shipment  from  a  European  port  or 
ports,  at  the  rate  of  about  one  thousand  (1,000)  tons  per  month,  begin- 
ning Februarv,  1880,  but  whole  contract  to  be  shipped  before  August 
1st,  1880,  at  forty-five  dollars  ($45.00)  per  ton  of  2,240  lbs.  custom- 
bouse  weight,  ex  ship  Philadelphia.  Settlement  cash  on  presentation 
of  bills  accompanied  by  custom-house  certificate  of  weight.  Sellers  to 
notify  buyers  of  shipments  with  vessels'  names  as  soon  as  known  by 
them.  Sellers  not  to  be  compelled  to  replace  any  parcel  lost  after  ship- 
ment. Sellers,  when  possible,  to  secure  to  buyers  right  to  name  dis- 
charging berth  of  vessels  at  Philadelphia. 

Edward  J.  Etting,  Metal  Broker. 

The  declaration  contained  three  counts.  The  first  count  alleged  the 
contract  to  have  been  for  the  sale  of  about  5,000  tons  of  T  iron  rails, 
to  be  shipped  at  the  rate  of  about  1,000  tons  a  month,  beginning  in 
February,  and  ending  in  July,  1880.  The  second  count  set  forth  the 
contract  verbatim.  Each  of  these  two  counts  alleged  that  the  plaintiffs 
in  February,  March,  April,  Ma}',  June,  and  Julv,  shipped  the  goods  at 
the  rate  of  about  1,000  tons  a  month,  and  notified  the  shipments  to  the 
defendants  ;  and  further  alleged  the  due  arrival  of  the  goods  at  Phila- 
delphia, the  plaintiff's  readiness  to  deliver  the  goods  and  bills  thereof, 
with  custom-house  certificates  of  weight,  accordmg  to  the  contract,  and 
the  defendants'  refusal  to  accept  them.  The  third  count  diflJered  from 
the  second  only  in  averring  that  400  tons  were  shipped  by  the  plaintiff 
in  February  and  accepted  by  the  defendants,  and  that  the  rest  was 
shipped  by  the  plaintiffs  at  the  rate  of  about  1,000  tons  a  month  in 
March,  April,  Ma}',  June,  and  Jul}'.  The  defendants  pleaded  non- 
assumpsit.   The  material  facts  proved  at  the  trial  were  as  follows :  — 

The  plaintiff  shipped  from  various  European  ports  400  tons  by  one 
vessel  in  the  last  part  of  February,  885  tons  by  two  vessels  in  March, 
1,571  tons  by  five  vessels  in  April,  850  tons  by  three  vessels  in  May, 
1,000  tons  by  two  vessels  in  June,  and  300  tons  by  one  vessel  in  July, 
and  notified  to  the  defendants  each  shipment. 

The  defendants  received  and  paid  for  the  February  shipment  upon 
its  arrival  in  March,  and  in  April  gave  directions  at  what  wharves  the 
March  shipments  should  be  discharged  on  their  arrival ;  but  on  May 
14,  :i!)oiit  the  time  of  the  arrival  of  the  March  shipments,  and  having 
been  then  for  the  first  time  informed  of  the  amounts  shipped  in  Febru- 
ary, March,  and  April,  gave  Pitting  written  notice  that  they  should 
decline  to  accept  the  shipments  made  in  March  and  April,  because  none 
of  tli(;in  wcH!  in  accordance  with  the  contract ;  and,  in  answer  to  a  letter 
from  him  of  M:iy  10,  wrote  him  on  May  17  as  follows:  "We  are  ad- 
vised that  what  has  occurred  does  not  amount  to  an  acceptance  of  the 
Iron  under  the  circumstances  and  the  terms  of  the  contract.  You  had 
a  riijht  to  deliver  in  parcels,  and  we  had  a  right  to  expect  the  stipulated 
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quantity  would  be  delivered  until  the  time  was  up  in  which  that  was 
possible.  Both  delivering  and  receiving  were  thus  far  conditional  on 
there  being  thereafter  a  complete  delivery  in  due  time  and  of  the  stipu- 
lated article.  On  the  assumption  that  this  time  had  arrived,  and  that 
you  had  ascertained  that  you  did  not  intend  to,  or  could  not,  make  any 
further  deliveries  for  the  February  and  March  shipments,  we  gave  you 
the  notice  that  we  declined  accepting  those  deliveries.  As  to  April,  it 
is  too  plain,  we  suppose,  to  require  any  remark.  If  we  are  mistaken  as 
to  our  obligation  for  the  Februar}-  and  March  shipments,  of  course  we 
must  abide  the  consequences  ;  but  if  we  are  right,  you  have  not  per- 
formed your  contract,  as  you  certainly  have  not  for  the  April  shipments. 
There  is,  then,  the  very  serious  and  much  debated  question,  as  we  are 
advised,  whether  the  failure  to  make  the  stipulated  shipments  in  Febru- 
ary or  March  has  absolved  us  from  the  contract.  If  it  does,  we  of 
course  will  avail  ourselves  of  this  advantage." 

On  Ma3'  18  Etting  wrote  to  the  defendants,  insisting  on  their  lia- 
bility for  both  past  and  future  shipments,  and  saying,  among  other 
things:  "In  respect  to  the  objection  that  there  had  not  been  a  com- 
plete delivery  in  due  time  of  the  stipulated  article,  I  beg  to  call  your 
attention  to  the  fact  that  while  the  contract  is  for  five  thousand  tons,  it 
expressly  stipulates  that  deliveries  ma}'  be  made  during  six  months, 
and  that  the\'  are  onh'  to  be  at  the  rate  of  about  one  thousand  tons  per 
month.  As  to  April,  while  it  seems  to  me  '  too  plain  to  require  au}' 
remark,'  I  do  not  see  how  it  can  seem  so  to  you,  unless  you  intend  to 
accept  tiie  rails.  If  you  object  to  taking  all  three  shipments  made  in 
that  month,  I  shall  feel  authorized  to  deliver  only  two  of  the  cargoes, 
or,  for  that  matter,  to  make  the  delivery  of  precisely  one  thousand  tons. 
But  I  think  I  am  entitled  to  know  definitely  from  you  whether  you  in- 
tend to  reject  the  April  shipments,  and,  if  so,  upon  what  ground,  and 
also  whether  you  are  decided  to  reject  the  remaining  shipments  under 
the  contract.  You  say  in  your  last  paragraph  that  you  shall  avail 
yourselves  of  the  advantage,  if  you  are  absolved  from  the  contract;  but 
as  you  seem  to  be  in  doubt  whether  you  can  set  up  that  claim  or  not,  I 
should  like  to  know  definitely  what  is  your  intention." 

On  May  19,  the  defendants  replied  :  "  We  do  not  read  the  contract 
as  you  do.  We  read  it  as  stipulating  for  monthly  shipments  of  about 
one  thousand  tons,  beginning  in  February,  and  that  the  six  months 
clause  is  to  secure  the  completion  of  whatever  has  fallen  short  in  the 
five  months.  As  to  the  meaning  of  '  about,'  it  is  settled  as  well  as  such 
a  thing  can  be  ;  and  certainly  neither  the  February.  March,  nor  April 
shipments  are  within  the  limits."  '"'  As  to  the  proposal  to  vary  the  notices 
for  April  shipments,  we  do  not  think  you  can  do  this.  The  notice  of 
the  shipments,  as  soon  as  known,  you  were  bound  to  give  and  cannot 
afterwards  var}'  it  if  the}'  do  not  conform  to  the  contract.  Our  right 
to  be  notified  immediately  that  the  shipments  were  known  is  as  material 
a  provision  as  an}-  other,  nor  can  it  be  changed  now  in  order  to  make 
that  a  performance  which  was  no  performance  within  the  time  required." 
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"  You  ask  us  to  determine  whether  we  will  or  will  not  object  to  receive 
further  shipments  because  of  past  defaults.  We  tell  you  we  will  ;f  we 
are  entitled  to  do  so,  and  will  not  if  we  are  not  entitled  to  do  so.  We 
do  not  think  you  have  the  right  to  compel  us  to  decide  a  disputed  ques- 
tion of  law  to  relieve  you  from  the  risk  of  deciding  it  yourself.  You 
know  quite  as  well  as  we  do  what  is  the  rule,  and  its  uncertainty  of 
application." 

On  June  10  Etting  offered  to  the  defendants  the  alternative  of  de- 
livering to  tliem  1,000  tons  strict  measure  on  account  of  the  shipments 
in  April.     This  offer  they  immediately  declined. 

On  June  15  Etting  wrote  to  the  defendants  that  two  cargoes, 
amounting  to  221  tons,  of  the  April  shipments,  and  two  cargoes, 
amounting  to  650  tons,  of  the  May  shipments  (designated  by  the  names 
of  the  vessels),  had  been  erroneously  notified  to  them,  and  that  about 
900  tons  had  been  shipped  by  a  certain  other  vessel  on  account  of  the 
May  shipments.  On  the  same  day  the  defendants  replied  that  the 
notification  as  to  April  shipments  could  not  be  corrected  at  this  late 
date,  and  after  the  terms  of  the  contract  had  long  since  been  broken. 

From  the  date  of  the  contract  to  the  time  of  its  rescission  by  the 
defendants,  the  market  price  of  such  iron  was  lower  than  that  stipu- 
lated in  the  contract,  and  was  constantly  falling.  After  the  arrival  of 
the  cargoes,  and  their  tender  and  refusal,  they  were  sold  by  Pitting, 
with  the  consent  of  the  defendants,  for  the  benefit  of  whom  it  might 
concern. 

At  the  trial  the  plaintiff  contended  :  1st.  That  under  the  contract  he 
had  six  months  in  which  to  ship  the  5,000  tons,  and  any  deficiency  in 
the  earlier  months  could  be  made  up  subsequently-,  provided  that  the 
defendants  could  not  be  required  to  take  more  than  1,000  tons  in  any 
one  month.  2d.  Tiiat,  if  this  was  not  so,  the  contract  was  a  divisible 
contract,  and  the  remedy  of  the  defendants  for  a  default  in  any 
month  was  not  by  rescission  of  the  whole  contract,  but  onl}'  b}'  deduc- 
tion of  the  damages  caused  by  the  delays  in  the  shipments  on  the  part 
of  the  plaintiff. 

But  the  court  instructed  the  jur}'  that  if  the  defendants,  at  the  time 
of  accepting  the  delivery  of  the  cargo  paid  for,  had  no  notice  of  the 
railure  of  the  plaintiff  to  ship  about  1,000  tons  in  the  month  of  Febru- 
ary, and  immediately  upon  learning  that  fact  gave  notice  of  their  inten- 
tion to  rescind,  the  verdict  should  be  for  them. 

The  plaintiff  excepted  to  tliis  instruction,  and,  after  verdict  and 
jiid^jiricnt  for  the  defendants,  sued  out  this  writ  of  error. 

Mr.  .Samuel  Dickson  and  Mr.  J.  C.  Bullitt,  for  plaintiff  in  error. 

Mr.  Jiichard  C.  McMurtrie,  for  defendants  in  error. 

Mr.  JusTiCK  Gray  delivered  the  opinion  of  the  court.  After  stating 
the  fa(;ts  in  tlie  language  reported  above,  he  continued:  — 

In  the  contracts  of  merchants,  time  is  of  the  essence.^    The  time  of 

'  Howos  V.  Kliarid,  2  App.  Cm.  4.55;  Cleveland  Rolling  Mill  r.  Rhodes.  121  U.  S. 
205;  C.iiiiili-u  Iron  Works  v.  Fox,  34  Fed.  Rep.  200;  Cromwell  i,.  Wilkinson,  IS  Ind. 
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shipment  is  the  usual  and  convenient  means  of  fixing  the  probable  time 
of  arrival,  with  a  view  of  providing  funds  to  pa}'  for  the  goods,  or  of 
fulfilling  contracts  with  third  persons.  A  statement  descriptive  of  the 
subject-matter,  or  of  some  material  incident,  such  as  the  time  or  place 
of  shipment,  is  ordinarily'  to  be  regarded  as  a  warranty,  in  the  sense  in 
which  that  term  is  used  in  insurance  and  maritime  law,  that  is  to  say, 
a  condition  precedent,  upon  the  failure  or  non-performance  of  which 
the  party  aggrieved  may  repudiate  the  whole  contract.  Behn  v. 
Burness,  3  B.  &  S.  751  ;  Bowes  v.  Shand,  2  App.  Cas.  455  ;  Lowber 
V.  Bangs,  2  Wall.  728  ;  Davison  v.  Von  Lingen,  113  U.  S.  40. 

The  contract  sued  on  is  a  single  contract  for  the  sale  and  purchase 
of  5,000  tons  of  iron  rails,  shipped  from  a  European  port  or  ports  for 
Philadelphia.  The  subsidiary'  provisions  as  to  shipping  in  different 
months,  and  as  to  paying  for  each  shipment  upon  its  delivery,  do  not 
split  up  the  contract  into  as  many  contracts  as  there  shall  be  shipments 
or  deliveries  of  so  many  distinct  quantities  of  iron.  Mersey  Co.  v. 
Naylor,  9  App.  Cas.  434,  439.  The  further  provision,  that  the  sellers 
shall  not  be  compelled  to  replace  any  parcel  lost  after  shipment,  simply 
reduces,  in  the  event  of  such  a  loss,  the  quantity  to  be  delivered  and 
paid  for. 

The  times  of  shipment,  as  designated  in  the  contract,  are  "  at  the 
rate  of  about  1,000  tons  per  month,  beginning  February,  1880,  but 
whole  contract  to  be  shipped  before  August  1,  1880."  These  words  are 
not  satisfied  by  shipping  one  sixth  part  of  the  5,000  tons,  or  about  833 
tons,  in  each  of  the  six  months  which  begin  with  February  and  end  with 
July.  But  they  require  about  1,000  tons  to  be  shipped  in  each  of  the 
five  months  from  February  to  June  inclusive,  and  allow  no  more  than 
slight  and  unimportant  deficiencies  in  the  shipments  during  those 
months  to  be  made  up  in  the  month  of  Jul}'.  The  contract  is  not  one 
for  the  sale  of  a  specific  lot  of  goods,  identified  by  independent  circum- 
stances, such  as  all  those  deposited  in  a  certain  warehouse,  or  to  be 
shipped  in  a  particular  vessel,  or  that  may  be  manufactured  by  the 
seller,  or  may  be  required  for  use  by  the  buyer  in  a  certain  mill,  —  in 
which  case  the  mention  of  the  quantity,  accompanied  b}'  the  qualifica- 
tion of  "  about,"  or  "  more  or  less,"  is  regarded  as  a  mere  estimate  of 
the  probable  amount,  as  to  which  good  faith  is  all  that  is  required  of 
the  party  making  it.  But  the  contract  before  us  comes  within  the 
general  rule:  "  When  no  such  independent  circumstances  are  referred 
to,  and  the  engagement  is  to  furnish  goods  of  a  certain  quality  or  char- 
acter  to  a   certain   amount,  tlie   quantitv    specified    is    material,    and 

365 ;  New  Bedford  Copper  Co.  v.  Southard,  95  Me.  209 ;  Salmon  v.  Boykin,  66  Md. 
541  ;  Crane  c  Wilsou,  105  Mich.  554;  Redlands  Assoc,  v.  Gorman,  76  Mo.  App.  184; 
Denton  v.  Mclnuis,  85  Mo.  App.  542  ;  Booth  v.  Rolling  Mill  Co.,  60  X.  Y.  487  ;  Higgins 
V.  Delaware,  &c.  R.  R.  Co.,  60  N.  Y.  553;  Blossom  v.  Shotter,  59  Hun,  481,  aff'd 
without  opinion,  128  N.  Y.  679;  Sun  Publishing  Co.  v.  Minne9ota  Type  Foundry  Co., 
22  Oreg.  49 ;  Goff  v.  Pacific  Coast  S.  S.  Co.,  9  Wash.  386,  ace.  Compare  Woolfe  v. 
Home,  2  Q.  B.  D.  355 ;  Re  Canadian  Niagara  Power  Co.,  30  Out.  185 ;  Kauifman  u. 
Raeder,  108  Fed.  Rep.  171. 
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governs  the  contract.  The  addition  of  the  qualifij'ing  words  '  about,' 
'  more  or  less,'  and  the  like,  in  such  eases,  is  onl}'  for  the  purpose  of 
providing  against  accidental  variations,  arising  from  slight  and  unim- 
portant excesses  or  deficiencies  in  number,  measure,  or  weight." 
Brawley  v.  United  States,  96  U.  S.  168,  171,  172. 

The  seller  is  bound  to  deliver  the  quantity  stipulated,  and  has  no 
right  either  to  compel  the  buyer  to  accept  a  less  quantity,  or  to  require 
him  to  select  part  out  of  a  greater  quantity  ;  and  when  the  goods  are  to 
be  shipped  in  certain  proportions  monthly,  the  seller's  failure  to  ship 
the  required  quantity  in  the  first  month,  gives  the  buyer  the  same  right 
to  rescind  the  whole  contract  that  he  would  have  had  if  it  had  been 
agreed  that  all  the  goods  sliould  be  delivered  at  once. 

The  plaintiff,  instead  of  shipping  about  1,000  tons  in  February  and 
about  1,000  tons  in  March,  as  stipulated  in  the  contract,  shipped  only 
400  tons  in  February,  and  885  tons  in  March.  His  failure  to  fulfil  the 
contract  on  his  part  in  respect  to  these  first  two  instalments,  justified  the 
defendants  in  rescinding  the  whole  contract,  provided  they  distinctly 
and  seasonably  asserted  the  right  of  rescission. 

The  defendants,  immediately  after  the  arrival  of  the  March  ship- 
ments, and  as  soon  as  they  knew  that  the  quantities  which  had  been 
shipped  in  Februar}'  and  in  March  were  less  than  the  contract  called  for, 
clearly  and  positively  asserted  the  right  to  rescind,  if  the  law  entitled 
them  to  do  so.  Their  previous  acceptance  of  the  single  cargo  of  400 
tons  shipped  in  February  was  no  waiver  of  this  right,  because  it  took 
place  without  notice,  or  means  of  knowledge,  that  the  stipulated  quan- 
tity had  not  been  shipped  in  February.  The  price  paid  by  them  for 
that  cargo  being  above  the  market  value,  the  plaintiff  suffered  no  injury 
by  the  omission  of  the  defendants  to  return  the  iron  ;  and  no  reliance 
was  placed  on  that  omission  in  the  correspondence  between  the  parties. 

The  case  wholly  differs  from  that  of  Lyon  v.  Bertram,  20  How.  149, 
in  which  the  buyer  of  a  specific  lot  of  goods  accepted  and  used  part  of 
them  with  full  means  of  previously  ascertaining  whether  they  conformed 
to  the  contract. 

The  plaintiff,  denying  the  defendants'  right  to  rescind,  and  asserting 
that  the  contract  was  still  in  force,  was  bound  to  show  such  perform- 
ance on  his  part  as  entitled  him  to  demand  performance  on  their  part; 
and,  having  failed  to  do  so,  cannot  maintain  this  action. 

l'"or  these  reasons,  we  are  of  opinion  that  the  judgment  below  should 
be  allirmed.  But  as  much  of  the  argument  at  the  bar  was  devoted  to  a 
discussion  of  the  recent  English  cases,  and  as  a  diversity  in  the  law,  as 
adtniriistered  on  the  two  siiTes  of  the  Atlantic,  concerning  the  interpre- 
tation and  effect  of  commercial  contracts  of  this  kind,  is  greatly  to  be 
deprecated,  it  is  proper  to  add  that  upon  a  careful  examination  of  the 
cases  referred  to  they  do  not  appear  to  us  to  establish  any  rule  incon- 
sistent with  our  conclusion. 

In  Ihe  leading  case  of  Iloare  v.  Rennie,  5  H.  &  N.  19,  which  was  an 
action  UDon  a  contract  of  sale  of  667  tons  of  bar  iron,  to  be  shipped 
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from  Sweden  in  June,  Juh',  August,  and  September,  and  in  about  equal 
portions  each  month,  at  a  certain  price  payable  on  delivery,  the  declar- 
ation alleged  that  the  plaintiffs  performed  all  things  necessary  to  entitle 
them  to  have  the  contract  performed  by  the  defendants,  and  were  ready 
and  willing  to  perform  the  contract  on  their  part,  and  in  June  shipped 
a  certain  portion  of  the  iron,  and  within  a  reasonable  time  afterwards 
offered  to  deliver  to  the  defendants  the  portion  so  shipped,  but  the  de- 
fendants refused  to  receive  it,  and  gave  notice  to  the  plaintiffs  that  they 
would  not  accept  the  rest.  The  defendants  pleaded  that  the  shipment 
in  June  was  of  about  twenty  tons  only,  and  that  the  plaintiffs  failed  to 
complete  the  shipment  for  that  month  according  to  the  contract.  Upon 
demurrer  to  the  pleas,  it  was  argued  for  the  plaintiffs  that  the  shipment 
of  about  one  fourth  of  the  iron  in  each  month  was  not  a  condition 
precedent,  and  that  the  defendants'  onl}-  remedy  for  a  failure  to  ship 
that  quantity  was  by  a  cross  action.  But  judgment  was  given  for  the 
defendants,  Chief  Baron  Pollock  saying :  "The  defendants  refused  to 
accept  the  first  shipment,  because,  as  they  sa}',  it  was  not  a  perform- 
ance, but  a  breach  of  the  contract.  Where  parties  have  made  an  agree- 
ment for  themselves,  the  courts  ought  not  to  make  another  for  them. 
Here  the}'  say  that  in  the  events  that  have  happened  one  fourth  shall  be 
shipped  in  each  month,  and  we  cannot  say  that  the}-  meant  to  accept 
any  other  quantity.  At  the  outset  the  plaintiffs  failed  to  tender  the 
quantity  according  to  the  contract ;  they  tendered  a  much  less  quantit}'. 
The  defendants  had  a  right  to  say  that  this  was  no  performance  of  the 
contract,  and  they  were  no  more  bound  to  accept  the  short  quantity 
than  if  a  single  delivery  had  been  contracted  for.  Therefore  the  pleas 
are  an  answer  to  the  action."  5  H.  &  N.  28.  So  in  Coddington  v. 
Paleologo,  L.  R.  2  Ex.  193,  while  there  was  a  division  of  opinion  upon 
the  question  whether  a  contract  to  supply  goods  ' '  delivering  on  April 
17,  complete  8th  May,"  bound  the  seller  to  begin  delivering  on  April 
17,  all  the  judges  agreed  that  if  it  did,  and  the  seller  made  no  delivery 
on  that  day,  the  buyer  might  rescind  the  contract. 

On  the  other  hand,  in  Simpson  v.  Crippin,  L.  R.  8  Q.  B,  14,  under  a 
contract  to  supply  from  6,00U  to  8,000  tons  of  coal,  to  be  taken  by  the 
buyer's  wagons  from  the  seller's  colliery  in  equal  monthly  quantities 
for  twelve  months,  the  buyer  sent  wagons  for  only  150  tons  during  the 
first  month  ;  and  it  was  held  that  this  did  not  entitle  the  seller  to  annul 
the  contract  and  decline  to  deliver  any  more  coal,  but  that  his  only 
remedy  was  by  an  action  for  damages.  And  in  Brandt  v.  Lawrence, 
1  Q.  B.  D.  344,  in  which  the  contract  was  for  the  purchase  of  4,500 
quarters,  ten  per  cent  more  or  less,  of  Russian  oats,  "  shipment  by 
steamer  or  steamers  during  February;"  or,  in  case  of  ice  preventing 
shipment,  then  immediately  upon  the  opening  of  navigation,  and  1,139 
quarters  were  shipped  by  one  steamer  in  time,  and  3,361  quarters  were 
shipped  too  late,  it  was  held  that  the  buyer  was  bound  to  accept  the 
1,139  quarters,  and  was  liable  to  an  action  by  the  seller  for  refusing  to 
accept  them. 

VOL.  II.  —  8 
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Such  being  the  condition  of  the  law  of  England  as  declared  in  the 
lower  courts,  the  case  of  Bowes  v.  Shand,  after  conflicting  decisions  in 
the  Queen's  Eench  Division  and  the  Court  of  Appeal,  was  finally  de- 
termined by  the  House  of  Lords.  1  Q.  B.  D.  470  ;  2  Q.  B.  D.  112  ;  2 
App.  Cas.  455. 

In  that  case  two  contracts  were  made  in  London,  each  for  the  sale  of 
300  tons  of  "  Madras  rice,  to  be  shipped  at  Madras  or  coast,  for  this 
port,  during  the  months  of  March  ^^^  April,  1874,  per  Rajah  of  Cochin." 
The  600  tons  filled  8,200  bags,  of  which  7,120  bags  were  put  on  board 
and  bills  of  lading  signed  in  February ;  and  for  the  rest,  consisting  of 
1.030  bags  put  on  board  in  February,  and  50  in  March,  the  bill  of 
lading  was  signed  in  March.  At  the  trial  of  an  action  by  the  seller 
against  the  buyer  for  refusing  to  accept  the  cargo,  evidence  was  given 
that  rice  shipped  in  February  would  be  the  spring  crop,  and  quite 
as  good  as  rice  shipped  in  March  or  April.  Yet  the  House  of  Lords 
held  that  tlie  action  could  not  be  maintained,  because  the  meaning  of 
the  contract,  as  apparent  upon  its  face,  was  that  all  the  rice  must  be 
put  on  board  in  March  and  April,  or  in  one  of  those  months. 

In  the  opinions  there  delivered  the  general  principles  underlying  this 
class  of  cases  are  most  clearl}'  and  satisfactoril}'  stated.  It  will  be 
suflRcient  to  quote  a  few  passages  from  two  of  those  opinions. 

Lord  Chancellor  Cairns  said:  "  It  does  not  appear  to  me  to  be  a 
question  for  your  Lordships,  or  for  any  court,  to  consider  whether  that 
is  a  contract  which  bears  upon  the  face  of  it  some  reason,  some  expla- 
nation, why  it  was  made  in  that  form,  and  why  the  stipulation  is  made 
that  the  shipment  should  be  during  these  particular  months.  It  is  a 
mercantile  contract,  and  merchants  are  not  in  the  habit  of  placing  upon 
their  contracts  stipulations  to  which  the^'  do  not  attach  some  value  and 
importance."  2  App.  Cas.  463.  "  If  it  be  admitted  that  the  literal 
meaning  would  imply  that  the  whole  quantity  must  be  put  on  board 
during  a  specified  time,  it  is  no  answer  to  that  literal  meaning,  it  is  no 
observation  which  can  dispose  of,  or  get  rid  of,  or  displace,  that  literal 
meaning,  to  say  that  it  puts  an  additional  burden  on  the  seller,  without 
a  corresponding  benefit  to  the  purchaser  ;  that  is  a  matter  of  which  the 
seller  and  the  purchaser  are  the  best  judges.  Nor  is  it  any  reason  for 
saying  that  it  would  be  a  means  by  which  purchasers,  without  an}'  real 
cuuse,  would  frequently  obtain  an  excuse  for  rejecting  contracts  when 
prices  had  dropped.  The  nonfuHilment  of  an}-  term  in  any  contract  is 
a  means  by  which  a  purchaser  is  able  to  get  rid  of  the  contract  when 
prices  have  dropped  ;  but  that  is  no  reason  why  a  term  which  is  found 
in  a  contract  should  not  be  fulfilled;"  pp.  465,466.  "It  was  sug- 
gt;st(Ml  that  even  if  the  construction  of  the  contract  be  as  I  have  stated, 
Hiill  if  the  rice  was  not  put  on  board  in  the  particular  months,  that 
would  not  be  a  reason  which  would  justif}'  the  appellants  in  having  re- 
jected the  rice  altogether,  but  that  it  might  afford  a  ground  for  a  cross 
action  l)y  them  if  llicy  could  show  that  any  particular  damage  resulted 
to  ihem  from  the  rice  not  having  been  put  on  board  in  the  months  in 
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question.  My  Lords,  I  cannot  think  that  there  is  any  foundation  what- 
ever for  that  argument.  If  the  construction  of  the  contract  be  as  I 
have  said,  that  it  bears  that  the  rice  is  to  be  put  on  board  in  the  months 
in  question,  that  is  part  of  the  description  of  the  subject-matter  of  what 
is  sold.  What  is  sold  is  not  300  tons  of  rice  in  gross  or  in  general.  It 
is  300  tons  of  Madras  rice  to  be  put  on  board  at  Madras  during  the 
[^articular  months.  The  plaintiff,  who  sues  upon  that  contract,  has  not 
launched  his  case  until  he  has  shown  that  he  has  tendered  that  thing 
which  has  been  contracted  for,  and  if  he  is  unable  to  show  that,  he 
cannot  claim  any  damages  for  the  nonfulfilment  of  the  contract ;  " 
pp.  467,  468. 

Lord  Blackburn  said  :  "  If  the  description  of  the  article  tendered  is 
different  in  any  respect,  it  is  not  the  article  bargained  for,  and  the 
other  party  is  not  bound  to  take  it.  I  think  in  this  case  what  the  par- 
ties bargained  for  was  rice,  shipped  at  Madras  or  the  coast  of  Madras. 
Equally  good  rice  might  have  been  shipped  a  little  to  the  north  or  a 
little  to  the  south  of  the  coast  of  Madras.  I  do  not  quite  know  what 
the  boundar}'  is,  and  probably  equally  good  rice  might  have  been  shipped 
in  February  as  was  shipped  in  March,  or  equally  good  rice  might  have 
been  shipped  in  May  as  was  shipped  in  April,  and  I  dare  say  equally 
good  rice  might  have  been  put  on  board  another  ship  as  that  which  was 
put  on  board  the  Rajah  of  Cochin.  But  the  parties  have  chosen,  for 
reasons  best  known  to  themselves,  to  say :  "We  bargain  to  take  rice, 
shipped  in  this  particular  region,  at  that  particular  time,  on  board  that 
particular  ship ;  and  before  the  defendants  can  be  compelled  to  take 
anything  in  fulfilment  of  that  contract  it  must  be  shown,  not  merely 
that  it  is  equally  good,  but  that  it  is  the  same  article  as  they  have  bar- 
gained for  ;  otherwise  they  are  not  bound  to  take  it"  2  App.  Cas. 
480,  48L 

Soon  after  that  decision  of  the  House  of  Lords,  two  cases  were  de- 
termined in  the  Court  of  Appeal.  In  Renter  v.  Sala,  4  C.  P.  D.  239, 
under  a  contract  for  the  sale  of  "  about  twenty-five  tons  (more  or  less) 
black  pepper,  October  ^^^  November  shipment,  from  Penang  to  London, 
the  name  of  the  vessel  or  vessels,  marks  and  full  particulars  to  be 
declared  to  the  buyer  in  writing  within  sixty  days  from  date  of  bill  of 
lading,"  the  seller,  within  the  sixty  days,  declared  twenty-five  tons  by 
a  particular  vessel,  of  which  only  twenty  tons  were  shipped  in  No- 
vember, and  five  tons  in  December ;  and  it  was  held  that  the  bu^'er  had 
tlie  right  to  refuse  to  receive  an}'  part  of  the  pepper.  In  Honck  r 
MuUer,  7  Q.  B.  D.  92,  under  a  contract  for  the  sale  of  2,000  tons  ol 
pig  iron,  to  be  delivered  to  the  buyer  free  on  board  at  the  maker's 
wharf  "  in  November,  or  equally  over  November,  December,  and  Janu- 
ary next,"  the  buyer  failed  to  take  any  iron  in  November,  but  de- 
manded delivery  of  one  third  in  December  and  one  third  in  January  ; 
and  it  was  held  that  the  seller  was  justified  in  refusing  to  deliver,  and 
in  giving  notice  to  the  bu3'er  that  he  considered  the  contract  as  can- 
celled b}'  the  buyer's  not  taking  any  iron  in  November. 
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The  plaintiff  in  the  case  at  bar  greatly  relied  on  the  very  recent  de- 
cision of  the  House  of  Lords  in  Mersey  Co.  v.  Naylor,  9  App.  Cas.  434, 
affirming  the  judgment  of  the  Court  of  Appeal,  in  9  Q.  B.  D.  648,  and 
following  the  decision  of  the  Court  of  Common  Pleas  in  Freeth  v.  Burr, 
L.  R.  9  C.  P.  208. 

But  the  point  there  decided  was  that  the  failure  of  the  buyer  to  pay 
for  the  first  instalment  of  the  goods  upon  delivery  does  not,  unless  the 
circumstances  evince  an  intention  on  his  part  to  be  no  longer  bound  bj' 
the  contract,  entitle  the  seller  to  rescind  the  contract  and  to  decline  to 
make  further  deliveries  under  it.  And  the  grounds  of  the  decision,  as 
stated  by  Lord  Chancellor  Selborne  in  moving  judgment  in  the  House 
of  Lords,  are  applicable  oul}'^  to  the  case  of  a  failure  of  the  buyer  to 
pay  for,  and  not  to  that  of  a  failure  of  the  seller  to  deliver,  the  first 
instalment. 

The  Lord  Chancellor  said:  "The  contract  is  for  the  purchase  of 
5,000  tons  of  steel  blooms  of  the  company's  manufacture ;  therefore  it 
is  one  contract  for  the  purchase  of  that  quantity  of  steel  blooms.  No 
doubt  there  are  subsidiar}^  terms  in  the  contract,  as  to  the  time  of  de- 
livery, '  Delivery,  1,000  tons  monthly,  commencing  Januarv  next ; ' 
and  as  to  the  time  of  payment,  '  Payment  nett  cash  within  three  da^'s 
after  receipt  of  shipping  documents ; '  but  that  does  not  split  up  the 
contract  into  as  many  contracts  as  there  shall  be  deliveries  for  the  pur- 
pose, of  so  many  distinct  quantities  of  iron.  It  is  quite  consistent 
with  the  natural  meaning  of  the  contract,  that  it  is  to  be  one  contract 
for  the  purchase  of  that  quantity  of  iron  to  be  delivered  at  those  times 
and  in  that  manner,  and  for  which  payment  is  so  to  be  made.  It  is 
perfectly  clear  that  no  particular  payment  can  be  a  condition  precedent 
of  the  entire  contract,  because  the  delivery  under  the  contract  was  most 
certainly  to  precede  payment ;  and  that  being  so,  I  do  not  see  how, 
without  express  words,  it  can  possibly  be  made  a  condition  precedent 
to  the  subsequent  fulfilment  of  the  unfulfilled  part  of  the  contract,  by 
the  delivery  of  the  undelivered  steel."    9  App.  Cas.  439. 

Moreover,  although  in  the  Court  of  Appeal  dicta  were  uttered  tend- 
ing to  approve  the  decision  in  Simpson  v.  Crippin,  and  to  disparage 
the  decisions  in  Hoare  v.  Rennie,  and  Honck  v.  Muller,  above  cited, 
yet  in  the  House  of  Lords,  Simpson  v.  Crippin  was  not  even  referred 
to,  and  Lord  Blackburn,  who  had  given  the  leading  opinion  in  that 
case,  as  well  as  Lord  Bramwell,  who  had  delivered  the  leading  opinion 
in  Honck  v.  Muller,  distinguished  Hoare  v.  Rennie  and  Honck  v. 
Mullor  from  the  case  in  judgment.    9  App.  Cas.  444,  446. 

Upon  a  review  of  the  English  decisions,  the  rule  laid  down  in  the 
earlier  cases  of  Hoare  v.  Rennie  and  Coddington  v.  Paleologo,  as  well 
as  in  the  later  cases  of  Renter  v.  Sala  and  Honck  v.  Muller,  appears  to 
us  to  be  supported  by  a  greater  weight  of  authorit}'  than  the  rule  stated 
in  the  inUMinediate  cases  of  Simpson  v.  Crip[)in  and  Brandt  v.  Law- 
rence, and  U)  accord  better  with  the  general  i)rincii)les  affirmed  by  the 
House  of  Lords  in  Bowes  v.  Shand,  while  it  in  nowise  contravenes  the 
decision  of  lliat  Irihinial  in  Mersey  Co.  v.  Naylor. 
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In  this  country  there  is  less  judicial  authority  upon  the  question. 
The  two  cases  most  nearly  in  point  that  have  come  to  our  notice  are 
Hill  y.  Blake,  97  N.  Y.  216,  which  accords  with  Bowes  v.  Shand,  and 
King  Philip  Mills  v.  Slater,  12  R.  I.  82,  which  approves  and  follows 
Hoare  v.  Rennie.  The  recent  cases  in  the  Supreme  Court  of  Pennsyl- 
vania, cited  at  the  bar,  support  no  other  conclusion.  In  Shinn  v. 
Bodine,  60  Penn.  St.  182,  the  point  decided  was  that  a  contract  for  the 
purchase  of  800  tons  of  coal  at  a  certain  price  per  ton,  "coal  to  be 
delivered  on  board  vessels  as  sent  for  during  months  of  August  and 
September,"  was  an  entire  contract,  under  which  nothing  was  payable 
until  deliver}-  of  the  whole,  and  therefore  the  seller  had  no  right  to  re- 
scind the  contract  upon  a  refusal  to  pay  for  one  cargo  before  that  time. 
In  Morgan  v.  McKee,  77  Penn.  St.  228,  and  in  Scott  v.  Kittanning 
Coal  Co.  89  Penn.  St.  231,  the  buyer's  right  to  rescind  the  whole  con- 
tract upon  the  failure  of  the  seller  to  deliver  one  instalment  was  denied, 
only  because  that  right  had  been  waived,  in  the  one  case  b}'  unreason- 
able delay  in  asserting  it ;  and  in  the  other  by  having  accepted,  paid  for, 
and  used  a  previous  instalment  of  the  goods.  The  decision  of  the  Su- 
preme Judicial  Court  of  Massachusetts  in  Winchester  v.  Newton,  2 
Allen,  492,  resembles  that  of  the  House  of  Lords  in  Mersey  Co.  v. 
Naylor. 

Being  of  opinion  that  the  plaintiff's  failure  to  make  such  shipments 
in  February  and  March  as  the  contract  required,  prevents  his  maintain- 
ing this  action,  it  is  needless  to  dwell  upon  the  further  objection  that 
the  shipments  in  April  did  not  comply  with  the  contract,  because  the 
defendants  could  not  be  compelled  to  take  about  1,000  tons  out  of  the 
larger  quantity  shipped  in  that  month,  and  the  plaintiff,  after  once 
designating  the  names  of  vessels,  as  the  contract  bound  him  to  do, 
could  not  substitute  other  vessels.  See  Busk  v.  Spence,  4  Camp.  329  ; 
Graves  v.  Legg,  9  Exch.  709  ;  Reuter  v.  Sala,  above  cited. 

Judgment  affirmed. 

1  Cleveland  Rolling  Mill  r.  Rhodes.  121  U.  S.  255;  Johnson  v.  Allen,  78  Ala.  387; 
Roebling  v.  Lock  Stitch  Fence  Co.,  28  111.  App.  184;  Ballman  v.  Burt,  61  Md.  415; 
Robson  V.  Bohn,  27  Minn.  333;  Smith  v.  Keith  Coal  Co.,  36  Mo.  App.  567;  Pope  v. 
Porter,  102  N.  Y.  366;  King  Philip  Mills  v.  Slater,  12  R.  I.  82;  Providence  Coal  Co. 
V.  Coxe,  19  R.  I.  380,  ace. ;  Blackburn  i:  Reilly,  47  N.  J.  L.  290;  Gerli  v.  Poidebard 
Silk  Co.,  57  N.  J.  L.  432,  contra.  See  also  Norris  v.  Harris,  15  Cal.  256;  Herzog  v. 
Purdy,  119  Cal.  99;  Myer  v.  Wheeler,  65  Iowa,  390. 
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RUGG   &  BRYAN  v.   MOORE. 

Pennsylvania  Supreme  Court,  May  21,  1885. 

[Reported  in  110  Pennsylvania  State,  236.] 

Error  to  the  Court  of  Common  Pleas  of  Lancaster  County.  Of  July 
Term,  1885,  No.  1. 

Assumpsit,  by  John  H.  Moore  against  the  firm  of  Rugg  &  Bryan,  to 
recover  damages  for  a  breach  of  contract. 

On  the  trial,  before  Livingston,  P.  J.,  it  appeared  that  in  Jul}',  1879, 
the  defendants,  who  were  grain  dealers  in  Peoria,  Illinois,  through 
their  agent  in  Lancaster,  sold  to  the  plaintiff  six  car-loads  of  corn  at 
a  certain  price  per  bushel,  to  be  delivered  on  cars  at  Landisville. 
On  August  16th,  the  first  car  arrived,  and  also  two  drafts.  Plaintiff 
paid  the  first  draft,  and  wrote  asking  wh}-  the  remaining  cars  did  not 
arrive.  On  August  21st  a  second  car  arrived,  and  about  the  same 
time  a  letter  from  defendants  stated  that  all  the  grain  was  shipped, 
and  called  for  payment. 

Plaintiff  got  the  corn  from  the  second  car  from  the  station  agent 
without  presentation  of  the  bill  of  lading,  and  refused  to  pay  the  draft 
until  the  four  remaining  cars  should  be  heard  from.  When  defendants 
heard  of  this  refusal  to  pay  they  at  once  notified  plaintiff  that  they 
rescinded  the  contract. 

Plamtiff  finally  paid  the  draft  through  the  station  agent,  and  sued 
for  the  failure  to  deliver  the  four  car-loads. 

Plaintiff  testified  at  the  trial  that  the  corn  was  all  to  be  delivered 
within  two  weeks,  the  cars  to  be  a  da}'  or  two  apai't,  so  that  it  could 
be  conveniently  unloaded,  and  that  he  had  a  right  to  inspect  the  same 
before  paying  the  draft. 

Defendants'  witness,  Clark,  testified  that  the  sale  was  of  six  car- 
loads, and  that  the  same  were  to  be  paid  for  at  a  fixed  rate  per  bushel 
on  delivery  b}'  means  of  the  acceptance  and  payment  of  a  sight  draft ; 
that  there  was  no  agreement  that  plaintiff  should  have  the  privilege  of 
insiK'cting  the  corn  before  payment.  "  My  instructions  were  to  sell  on 
sight  draft,  and  I  so  sold  it." 

There  was  some  testimony  that  the  defendants  understood  that 
plaintiff  was  only  to  have  two  car-loads. 

The  defendants  presented  the  following  point :  — 
"If  the  jury  believe  tliat  Rugg  &  Bryan's  agent  at  Lancaster  had 
no  authority  to  sell  corn  in  any  other  way  than  upon  '  sight  draft  with 
bill  of  lading  attached,'  and  John  H.  Moore,  the  plaintiff,  refused  to 
honor  or  accept  a  sight  draft  of  Rugg  &  Bryan,  the  defendants,  for 
any  of  this  corn,  the  verdict  must  be  for  the  defendants."  Answer: 
KcfuH(!d.      (Fourth  assignment  of  error.)  :  — 

The  i'uuTl  charged  the  jury  inter  alia,  as  follows  : 
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'•  They  shipped  two  car-loads  of  corn  to  Mr.  Moore,  or  rather  shipped 
hcie  in  their  own  name,  with  orders  to  notifj'  Mr.  Moore,  and  sent  a 
siglit  draft  for  the  amount  of  each,  attached  to  the  bill  of  lading,  to 
bank  ;  their  action  in  so  doing  would  seem  to  indicate  that  they  under- 
stood the  contract  as  plaintiff  and  Mr.  Clark  says  it  was  made,  as  to 
manner  of  shipment,  payment  by  sight  drafts,  prices,  etc.  Those  two 
car-loads  were  received  by  Mr.  Moore  and  they  have  been  paid  for,  so 
we  have  nothing  to  do  with  them  in  this  case.  (Third  assignment 
of  error.)  .  .  . 

"  If  the  jury  from  the  evidence  find  the  contract  to  have  been  as 
stated  in  the  testimony  of  the  defendants,  and  made  with  Moore  by 
defendants,  through  their  agent,  it  was  an  entire  contract,  and  defend- 
ants were  bound  to  furnish  and  deliver  the  corn  before  demanding  pay, 
and  if  they  failed  so  to  do  the}-  would  be  liable  in  damages  to  plaintiff 
if  he  suffered  loss. 

"  If  the  jury  find,  from  the  whole  evidence,  that  there  was  a  contract 
made  by  defendants,  through  their  agent,  with  plaintiff  for  the  sale  to 
him  of  six  car-loads  of  corn,  to  be  delivered  to  plaintiff  at  Landisville, 
at  different  times,  and  the  consideration  or  mone3'  for  it  was  appor- 
tioned, or  to  be  paid  on  each  item  or  car-load,  and  not  entire  and  single, 
it  was  a  severable  contract,  and  refusal  to  honor  one  draft  would  not 
rescind  it,  and  plaintiff  would  be  entitled  to  recover  for  a  breach  of  it." 
(Fifth  assignment  of  error.) 

Verdict  and  judgment  for  plaintiff.  Defendants  then  took  this  writ 
assigning  for  error,  inter  alia,  the  refusal  of  these  points  and  the  portion 
of  the  charge  as  above  set  forth. 

Eugene  G.  Smith  and  A.  J.  Steinman^  for  plaintiffs  in  error. 

H.  M.  North  (B.  D.  North  with  him),  for  defendant  in  error. 

Mr.  Justice  Green  delivered  the  opinion  of  the  court,  October 
5th.  1885. 

This  case  comes  before  us  in  an  unsatisfactory  manner.  The  theory 
of  the  defence  was  that  the  contract  was  for  the  sale  and  delivery  of 
six  car-loads  of  corn  to  be  paid  for  at  a  price  per  bushel  on  the  delivery 
of  each  car-load,  by  means  of  the  acceptance  and  payment  of  a  sight  draft 
for  each  car-load.  There  was  evidence  in  support  of  this  theory,  the  most 
precise  and  persuasive  of  which  came  from  the  plaintiff  on  the  witness 
stand,  and  from  his  act  of  accepting  and  paying  the  draft  drawn  for 
the  first  car-load.  He  also  said  the  price  was  to  be  by  the  bushel,  and 
named  the  amount,  45|  cents  for  yellow,  .ind  45}  for  mixed,  and  the 
defendants'  witness  concurred  that  the  price  was  to  be  by  the  bushel, 
but  did  not  name  the  price. 

The  chief  complaint  of  the  defendants  is,  that  under  the  charge  of 
the  court,  they  had  no  hearing  before  the  jury  on  their  theory  of  defence, 
and  a  careful  examination  of  the  charge  appears  to  sustain  the  com- 
plaint. This  is  partly  the  fault  of  the  defendants,  because  the}*  might 
have  exhibited  their  theory  in  a  point  expressing  it  intelligibly,  and 
ftsked  the  instructions  of  the  court,  but  they  did  not  do  so.     The  onlj 
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point  they  did  present  mingled  a  question  of  the  authority  of  the  agent 
with  a  refusal  of  the  plaintitf  to  accept  any  draft,  and  asked  a  peremp- 
tovv  instruction  for  a  verdict  upon  those  two  matters  only,  when  they 
alone  would  not  necessaril}'  result  in  a  verdict  for  the  defendants,  even 
if  found  as  stated  in  the  point ;  that  would  depend  upon  other  facts 
not  expressed  or  provided  for  in  the  point.  We  cannot  sa}-  therefore 
that  there  was  error  in  the  mere  refusal  to  affirm  the  point  in  the  terms 
in  which  it  was  propounded. 

But  in  other  respects  we  think  the  charge  tended  to  mislead  the  jury, 
and  for  that  reason  the  case  must  be  reversed.  Thus,  the  learned  judge 
said  in  his  charge  :  "  If  the  jury,  from  the  evidence,  find  the  contract  to 
have  been  as  stated  in  the  testimony  of  the  defendants,  and  made  with 
Moore  b}'  the  defendants  through  their  agent,  it  was  an  entire  contract, 
and  defendants  were  bound  to  furnish  and  deliver  the  corn  before 
demanding  pay,  and  if  they  failed  so  to  do  they  would  be  liable  in 
damages  if  he  suffered  loss.  If  the  jury  find  from  the  whole  evidence 
that  there  was  a  contract  made  b}'  defendants  through  their  agent,  with 
plaintiff  for  the  sale  to  him  of  six  car-loads  of  corn  to  be  delivered  to 
plaintitf  at  Landisville  at  different  times,  and  the  consideration  or  money 
for  it  was  apportioned  or  to  be  paid  on  each  item  or  car-load,  and  not 
entire  or  single,  it  was  a  severable  contract,  and  refusal  to  honor  one 
draft  would  not  rescind  it,  and  plaintiff  would  be  entitled  to  recover  for 
a  breach  of  it."  According  to  this,  the  plaintiff  was  entitled  to  recover 
in  any  event,  whether  the  contract  was  entire  or  severable,  and  the  onl}' 
discretion  which  the  jur\'  had  was  to  assess  the  damages.  Nor  did  it 
matter  under  this  language  what  breaches  had  been  committed  by  the 
plaintiff.  If  he  had  refused  to  pa}'  for  the  corn  already  delivered  he 
could,  nevertheless,  require  the  defendant  to  continue  delivering,  if  the 
contract  was  entire  ;  and  if  it  was  severable  the  failure  of  the  plaintiff 
to  perform  his  part  of  each  item  of  the  contract  did  not  authorize  the 
defendants  to  decline  performing  all  the  items  of  the  contract  on  their 
part;  and  if  they  did  so  decline  the  plaintiff  could  mulct  them  in  dam- 
ages for  so  acting.  We  do  not  think  this  was  a  correct  view  either  of 
the  facts  of  the  case  or  of  the  rights  and  duties  of  the  parties.  It  does 
not  seem  to  us  that  the  contract  between  these  parties  was  an  entire 
contraft  in  any  view  of  the  testimony.  No  witness  for  the  defendants 
or  for  tlic  plaintiff  testified  that  the  corn  was  all  to  be  delivered  before 
the  price  was  to  be  paid,  or  that  the  sale  was  a  sale  in  bulk,  the  whole 
consideration  being  an  entirety  and  to  be  paid  at  one  time.  In  Lucesco 
Oil  Co.  V.  Brewer,  16  P.  F.  S.  351,  we  held  that  whether  a  contract  was 
S"verable  or  entire  depended  upon  the  character  of  the  consideration, 
thus:  "  It  is  the  consideration  to  be  paid  and  not  the  subject  or  thing 
to  be  performed  that  determines  the  class  to  which  a  contract  belongs. 
Its  entirety  or  aeparableness  depends,  not  upon  the  singleness  of  its 
subject  or  the  mulliplicity  of  the  items  composing  it,  but  upon  the 
entirene.sH  of  the  consideration,  or  its  express  or  implied  apportionment 
&o  the  Bcveral  items  constituting  its  subject.     If  the  consideration  is 
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single  the  contract  is  entire,  whatever  the  number  or  variety  of  the 
items  embraced  in  its  subject ;  but  if  the  consideration  is  apportioned 
expressly  or  impliedly  to  each  of  these  items  the  contract  is  severable." 
As  the  defendants'  witness,  Clark,  testified  that  he  sold  six  car-loads, 
deliverable  at  different  times,  and  payable  at  a  price  per  bushel  by 
drafts  at  sight,  there  was  an  entire  absence  of  an  express  agreement 
that  the  whole  price  of  all  the  car-loads  was  to  be  be  paid  at  one  time,  and 
after  the  deliver}'  of  the  entire  quantity-,  and  a  strong  inference  that 
drafts  at  sight  were  to  be  payable  whenever  drawn  and  at  each  delivery. 
It  was  error,  therefore,  for  the  learned  court  below  to  sa}'  absolutely 
that  if  the  defendants'  testimon}'  was  believed  the  contract  was  entire. 
The  question  as  to  the  character  of  the  contract  should  have  been  sub- 
mitted to  the  jury  upon  all  the  evidence,  and  then  they  would  have 
considered  it  upon  the  testimony  both  of  the  plaintiff  and  the  defend- 
ants, and  viewed  in  this  manner  they  could  not,  consistently  with  the 
evidence,  have  found  an  entire  contract. 

Then  they  should  have  been  told  that  if  it  was  the  contract  of  the 
parties  that  the  corn  was  to  be  paid  for  at  each  deliver}',  whether  one 
car  or  more,  and  the  plaintiff  refused  to  pay  for  a  delivery  which  had 
been  accepted  by  him,  without  some  sufficient  reason  for  such  refusal, 
he  thereby  authorized  the  defendants  to  rescind,  and  if  within  a  reason* 
able  time  thereafter  they  exercised  their  right  of  rescission,  the  contract 
was  at  an  end,  and  the  plaintiff  could  not  recover.  This  view  is  ex- 
pressed with  reference  to  the  state  of  the  evidence  exhibited  upon  the 
present  record.  Whether  a  contract  when  severable  is  of  such  a  char- 
acter that  one  part}'  may  refuse  to  perform  his  part  as  to  one  of  the 
terms,  and  nevertheless  require  the  other  party  to  continue  full  per- 
formance of  his  part  of  each  term  upon  peril  of  damages  for  non-per- 
formance, is  a  much  vexed  question  upon  which  neither  the  English  nor 
the  American  courts  are  agreed,  and  as  to  which  it  is  not  easy  to  state 
a  uniform  rule.  In  this  State  we  have  held  that  where  a  contract  con- 
sisted of  several  entirely  distinct  and  independent  parts,  each  of  which 
could  be  performed  without  reference  to  the  others,  a  failure  of  one  of 
the  parties  to  perform  one  of  the  terms  did  not  authorize  the  other  to 
rescind  the  whole  contract  and  refuse  performance  of  the  other  terms 
by  the  party  in  default  in  the  first  instance,  when  such  further  perform- 
ance was  subsequently  tendered.  Morgan  v.  McKee,  27  P.  F.  S.,  228 
But  in  this  case  there  were  eight  separate  contracts,  each  for  the  deliv 
ery  of  500  barrels  of  oil  at  fixed  times  and  a  specified  price.  The  action 
was  on  three  of  them  by  the  seller  against  the  buyer  for  refusing  to 
accept  after  default  in  a  delivery,  and  the  question  arose  on  a  rejected 
offer  to  prove  that  the  contract  was  entire  for  4,000  barrels,  that  the 
first  four  deliveries  were  accepted  and  paid  for,  that  the  fifth  delivery 
was  defaulted  by  the  seller,  and  that  when  the  next  delivery  was  ten- 
dered by  the  seller  the  buyer  gave  notice  of  an  election  to  rescind  on 
account  of  the  previous  month's  default,  and  declined  acceptance  of 
either  that  or  the  subsequent  deliveries.     We  held  that  the  offer  could 
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not  be  received  because  it  contradicted  the  written  contracts  by  parol 
testimony,  because  each  delivery  was  the  subject  of  an  independent 
agreement,  the  breach  of  which  would  authorize  a  recoupment  in  dani- 
aii^es,  but  not  a  rescission  of  the  other  contracts,  and  because  the  riglit 
of  rescission  was  not  exercised  within  a  reasonable  time.  The  case  is 
not  parallel  with  the  present,  and  contains  no  element  which  determines 
it.  Nor  is  the  case  of  Scott -u.  Kittaning  Coal  Co.,  8  Norr.  231,  any 
more  in  point.  There  the  action  was  by  the  seller  against  the  buyer 
for  not  taking,  or  not  calling  for,  a  large  part  of  an  entire  lot  of 
50.000  tons  of  coal  to  be  delivered  on  monthl}-  calls  by  the  buyer,  of 
6,000  tons  each,  after  having  taken  18,000  tons  which  were  called  for 
and  delivered,  but  not  in  exact  accordance  with  the  contract.  The  de- 
fendants contended  that  inferior  coal  was  delivered  among  the  18,000 
tons,  and  that  they  were  thereby  defrauded  and  authorized  to  rescind  the 
contract  as  to  the  remainder  on  that  account.  But  we  held  that  while 
the}'  might  have  refused  to  accept  the  inferior  coal,  the}'  had  in  fact 
accepted  it  and  sold  it,  and  therefore  could  not  rescind  the  contract 
because  the}'  could  not  restore  the  inferior  coal,  and  had  never  notified 
plaintiffs  of  their  intent  to  rescind.  The  case  does  not  raise  the  ques- 
tion which  is  presented  in  this.  The  case  of  Reybold  and  Voorhees, 
6  Cas.  116,  is  more  closely  analogous  both  in  its  facts  and  in  the  char- 
acter of  the  question  determined.  The  action  was  brought  by  the  buyer 
against  the  seller  for  damages  for  not  delivering  peaches  under  a  con- 
tract to  deUver  the  seller's  entire  crop  and  receive  weekly  payments  for 
all  peaches  delivered  during  each  week.  The  buyer  defaulted  in  his 
payment  for  the  first  week.  The  seller  continued  to  deliver  on  the 
Monday  following,  but  receiving  no  payment  he  on  Tuesday  stopped 
his  deliveries.  The  buyer  on  the  next  day  offered  to  pay,  and  asked  to 
have  the  deliveries  continued,  which  the  seller  refused,  and  thereupon 
the  action  was  brought. 

Lowrie,  C.  J.,  in  speaking  of  the  rights  and  duties  of  the  parties  in 
these  circumstances,  said:  "The  plaintiffs  broke  their  contract  by  not 
paying  up  on  Saturday,  and  the  defendant  had  a  right  then  to  rescind 
it  and  seek  another  market.  He  continued  another  day  to  execute  it 
on  his  side  and  again  the  plaintiffs  failed.  Then  he  rescinded,  and  a 
day  or  two  afterward  the  plaintiffs  came  and  were  willing  to  pay.  We 
think  they  were  too  late.  To  relieve  them  would  be  to  change  their 
contract  without  cause,  which  we  cannot  do."  Other  courts  have  held 
similar  doctrino  in  similar  circumstances,  as  in  Bradley  v.  King,  44  111. 
339;  Dwinel  v.  Howard,  30  Me.  258;  Stephenson  v.  Cady,  117  Mass. 
6  ;  Haines  v.  Tucker,  50  N.  H.  307  ;  The  King  Philip  Mills  v.  Slater, 
12  K.  1.  82.  In  the  case  at  bar,  it  does  not  appear  that  particular  times 
of  delivery  were  fixed,  nor  the  quantity  of  each  delivery.  But  it  does 
ajjpear  in  the  testimony  of  both  parties  that  payments  were  to  be  made 
when  deliveries  were  made. 

The  defendants'  witness  said  the  corn  was  to  be  paid  for  on  sight 
drafts,  but  did  not  .sa}-  at  what  times  or  for  what  quantities  of  corn  they 
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were  to  be  drawn.  The  plaintiff  said  drafts  were  sent  with  bill  of  lading 
attached,  and  he  paid  the  first  and  refused  to  pay  the  second,  because 
ie  wanted  to  see  whether  the  defendants  had  shipped  or  would  ship  all 
the  corn.  This  was  not  a  sufficient  reason  for  refusing  to  pay  after 
he  had  accepted  and  received  tlie  corn.  If  then  the  contract  required 
payments  on  deliveries,  and  the  plaintiff  wilfully  refused  payment  ac- 
cording to  the  contract,  he  thereb}'  authorized  defendants  to  rescind  at 
their  option. 

The  defendants  did  give  notice  of  rescission  at  once  if  payment  was 
not  made  of  the  draft  for  the  last  delivery,  and  it  was  not.  We  think 
this  right  of  rescission  was  exercised  within  a  reasonable  time.  We 
sustain  the  third  and  fifth  assignments. 

Judgment  reversed  and  venire  de  novo  awarded.^ 


GEORGE    CAHEN,   Respondent,    v.   JOHN    R.   PLATT  et  al., 

Appellants. 

New  York  Court  of  Appeals,  April  9-17,  1877. 

[Reported  in  69  New  York,  348.] 

Appeal  from  judgment  of  the  General  Term  of  the  Superior  Court 
of  the  City  of  New  York,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict.     (Reported  below,  8  J.  &  S.  483.) 

This  action  was  brought  to  recover  damages  for  the  alleged  breach  of 
a  contract  of  purchase  and  sale. 

1  Hall  Coal  Co.  v.  Empire  Coal  Co.,  113  Fed.  Rep.  (C.  C.  A.)  2.56 ;  Stakes  v.  Baars, 
18  Fla.  656  ;  Branch  v.  Palmer,  65  Ga.  210;  Savannah  Ice  Co.  v.  American  Transit 
Co..  110  Ga.  142  ;  Bradley  v.  King,  44  111.  339;  Hess  v.  Dawson,  149  111.  138;  CurtisV-. 
Gibney,  59  Md.  131 ;  McGrath  v.  Geguer,  77  Md.  331  ;  Baltimore  v.  Schaub,  54  Atl. 
Rep.  (Md.)  106;  Palmer  v.  Breen,  34  Minn.  39;  Berthold  v.  St.  Louis  Construction 
Co.,  165  Mo.  280;  Gardner  v.  Clark,  21  X.  Y.  399:  Kokomo  Co.  v.  luinau,  134  N.  Y. 
92;  American  Broom  Co.  v.  Addickes,  42  N.  Y.  Supp.  871  ;  Johnson  v.  Tyng,  43  N.  Y. 
Sapp.  435;  Reybold  v.  Voorhees.  30  Pa.  116;  Easton  v.  Jones,  193  Pa.  147,  ace.  See 
also  Raabe  v.  Squier,  148  N.  Y.  81. 

Monarch  Cycle  Co.  v.  Royer  Wheel  Co.,  105  Fed.  Rep.  324;  West  v.  Bechtel,  125 
Mich.  144  ;  Blackburn  i;.  Reilly,  47  N.  J.  L.  290;  Otis  v.  Adams,  56  N.  J.  L.  38,  contra. 
See  al.so  Johnson  Forge  Co.  v.  Leonard  (Del.),  57  L.  R.  A.  225  ;  Winchester  v.  Newton, 
2  Allen,  492;  Beatty  v.  Howe  Lumber  Co.,  77  Minn.  272;  Trotter  v.  Heckscher,  40 
N.  J.  Eq.  612 ;  Luce.sco  Oil  Co.,  v.  Brewer,  G6  Pa.  351  ;  Tucker  r.  Billings,  3  Utah,  82. 

Non-payment  of  an  instalment  under  a  building  contract  or  similar  contract  has 
been  held  to  justify  cessation  of  work.  Phillips  Co.  v.  Seymour,  91  U.  S.  646  ;  Cox  v. 
McLaughlin,  54  Cal.  605  ;  Dobbins  v.  Higgins,  78  111.  440;  Keeler  v.  Clifford,  165  111. 
544 ;  Geary  v.  Bangs,  37  111.  App.  301  ;  Shute  v.  Hennessy,  40  Iowa,  352  ;  McCnllousxh 
V.  Baker,  47  Mo.  401  ;  Bean  v.  Miller,  69  Mo.  384  ;  Mugan  i'.  Regan,  48  Mo.  App.  461  ; 
Graf  V.  Cunningham,  109  N.  Y.  369;  Thomas  v.  Stewart,  132  N.  Y.  580;  Miller  v. 
Sullivan,  33  S.  W.  Hep.  (Tex.  Civ.  App.)  695;  Bennett  v.  Shaughnes.sy,  6  Utah,  273; 
Preble  v.  Bottom,  27  Vt.  249.     See  also  Rioux  v.  liyegate  Brick  Co.,  72'  Vt.  148. 

Campbell  v.  McLeod,  24  Nova  Scotia,  66,  contra. 
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The  facts  appear  sufficiently  in  the  opinion. 

Wm.  P.  Chambers^  for  the  appellants. 

Jno.  E.  Parsons,  for  the  respondent. 

Earl,  J.  In  September,  1872,  at  the  city  of  New  York,  the  plaintiff 
sold  to  the  defendants  10,000  boxes  of  glass,  at  seven  and  one-half  per 
cent  discount  from  the  tariff  price  of  July,  1872,  to  be  paid  for  in  gold, 
at  New  York  upon  delivery  of  invoice  and  bill  of  lading,  by  bills  of 
exchange  on  Antwerp.  The  glass  was  to  be  of  approved  standard 
qualities,  and  was  to  be  shipped  on  board  of  sailing  vessels  at  Antwerp, 
and  to  be  at  the  risk  of  the  defendants  as  soon  as  shipped,  and  they 
were  to  insure  and  pay  the  freight  and  custom  duties.  The  glass  was 
to  be  delivered  during  the  months  of  October,  November,  and  December, 
1872,  and  Januarj',  1873.  In  pursuance  of  this  contract,  the  plaintiff 
/lelivered  to  the  defendants  4,924  boxes  of  glass,  for  which  they  paid. 
They  refused  to  receive  any  more,  and  this  action  was  brought  to 
recover  damages  consequent  upon  such  refusal. 

The  defendants  claimed,  and  gave  evidence  tending  to  prove,  that  the 
glass  delivered  was  not  of  approved  standard  quality,  and  hence  that 
they  had  the  right  to  refuse  to  take  the  balance. 

While  some  months  after  the  glass  was  delivered  the  defendants  com- 
plained of  its  quality,  the^'  at  no  time  offered  to  return  it,  or  gave  plain- 
tiff notice  to  retake  it.  They  received  it  under  the  contract,  and  it  is 
not  important  in  this  action  to  determine,  as  no  counterclaim  is  set  up, 
whether  or  not  a  right  of  action  for  damages  on  account  of  the  inferior 
qualit}'  of  the  glass  survived  the  acceptance.  The  fact  that  the  glass 
delivered  and  received  upon  the  contract  was  inferior  did  not  give  them 
the  right  to  repudiate  the  contract  altogether.  They  could  demand 
better  glass,  and  when  the  plaintiff  offered  to  deliver  the  balance,  if  it 
was  inferior,  the}'  could  refuse  to  accept  it.  But  if  plaintiff  was  ready 
and  willing  to  deliver  for  the  balance  such  glass  as  the  contract  called 
for,  they  were  bound  to  receive  it.  Here  the  plaintiff  requested  them  to 
take  the  balance  of  the  glass,  and  they  refused  to  take  any  more,  and 
thus  repudiated  and  put  an  end  to  the  contract.  There  was  no  proof 
that  the  plaintiff  insisted  upon  delivering  inferior  glass,  or  that  he  was 
not  ready  and  willing  to  deliver  glass  of  the  proper  quality.  They  did 
not  take  the  position  that  the}'  were  willing  to  receive  glass  of  approved 
standard  quality,  but  refused  to  take  any  more  glass  under  the  contract. 
There  was,  therefore,  such  a  breach  of  contract  as  entitled  the  plaintiff 
to  recover  such  legal  damages  as  he  sustained  by  the  breach. 

All  concur.  Judgment  reversed.^ 

*  A  portion  of  the  opinion,  relating  to  the  measure  of  damages,  is  omitted. 
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PLINY    CADWELL    and    Another    r.    EZEKIEL    BLAKE    ajto 

Another. 

Supreme  Judicial  Court  of  Massachusetts,  September  Term,  1856. 
[Reported  in  6  Gray,  402.] 

Action  of  contract,  commenced  on  the  5tli  of  April,  1854,  by  the 
assignees  in  insolvency  of  David  Ames  and  John  Ames,  upon  an  agree- 
ment in  \Triting  made  by  the  latter  with  the  defendants  on  the  26th  of 
January,  1853. 

The  following  are  the  material  parts  of  that  agreement:  "The  said 
D.  &  J.  Ames  hereby  sell  to  the  said  Blake  &  Valentine  all  the  right, 
title,  and  interest  which  the  said  D.  &  J.  Ames  have  in  the  machinery 
and  fixtures  now  at  their  paper-mill  at  Chicopee  Falls.  The}'  also 
agree  that  said  Blake  &  Valentine  shall  have  the  right  which  said  D.  &  J. 
Ames  have  to  manufacture  white  paper,  made  from  straw  and  other 
materials  ;  which  right  has  been  assigned  to  said  D.  &  J.  Ames  by  Jean 
Theodore  Coupler  and  Marie  Amadee  Charles  MiUier,  and  as  described 
in  the  application  of  said  D.  &  J.  Ames  for  letters-patent  of  the  United 
States.  They  also  agree  to  instruct  the  said  Blake  &  Valentine  fuUy 
in  the  art  and  mystery  of  preparing  the  straw  and  other  materials,  and 
manufacturing  the  same  into  paper,  and  to  communicate  to  them  from 
time  to  time  all  the  improvements  which  they,  the  said  D.  &  J.  Ames, 
shall  make  in  said  art,  and  give  them  the  benefit  thereof;  which  in- 
structions the  said  Blake  &  Valentine  are  to  keep  secret,  so  far  as 
secrecy  can  be  preserved  consistently  with  their  business." 

' '  The  said  Blake  &  Valentine  are  to  pay  for  said  machinery  and 
fixtures  four  thousand  dollars,  in  four  equal  annual  pa}-ments,  with 
annual  interest  from  date.  Pa^nnent  is  to  be  made  in  paper,  manufac- 
tured according  to  the  process  above  mentioned,  at  the  market  price  of 
such  paper  at  the  time  when  each  payment  shall  become  due,  the  paper 
to  be  delivered  at  the  Western  Railroad  freight  depot  in  Springfield. 
They  also  agree  to  take  possession  of  said  machinery  and  fixtures  by 
the  fourth  of  July  next,  and  proceed  as  soon  as  may  be  with  the  manu- 
facture ;  and  to  pay  to  said  D.  &  J.  Ames  for  the  right  to  manufacture 
said  white  paper"  a  certain  share  of  the  profits,  if  the  profits  exceed 
two  cents  a  pound  ;  otherwise  nothing. 

"  If  any  dispute  or  disagreement  shall  arise  between  the  parties  in 
regard  to  the  estimate  of  the  profits,  it  shall  be  referred  to  three  disin- 
terested men,  one  to  be  chosen  by  each  party,  and  the  thii'd  by  the  two 
referees,  and  the  award  shall  be  binding  on  the  parties." 

"  If  the  said  D.  &  J.  Ames  shall,  upon  request,  refuse  to  teach  the 
said  Blake  &  Valentine  the  art  of  making  said  paper  as  above  men- 
tioned, they  shall  forfeit ,  as  liquidated  damages,  distinct  from  all  the 
other  liabiUties  under  this  contract,  the  sum  of  four  thousand  dollars." 
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The  declaration  set  forth  the  agreement,  and  averred  that  David 
Ames  and  John  Ames  delivered  said  machinery  and  fixtures  to  the  de- 
fendants according  to  the  terms  thereof,  and  the  defendants  accepted 
and  received  the  same ;  that  the  defendants  owed  the  plaintiffs  tliere- 
for  the  sum  of  one  thousand  dollars  vdth  interest,  and  also  the  interest 
due  on  four  thousand  dollars,  as  therein  stipulated ;  and  that  the 
plaintiff's  had  been  ready  to  receive  the  paper  therein  specified,  yet 
the  defendants  had  not  delivered  the  same,  but  had  refused  so 
to  do. 

Answer,  1st.  That  the  defendants  entered  into  said  agreement  upon 
the  consideration  and  for  the  purpose  of  securing  the  right  to  manufac- 
ture white  paper  from  straw  by  the  process  therein  named,  and  of  ob- 
taining the  necessary  instructions  in  said  art  and  m3'stery ;  that  D.  & 
J.  Ames  and  the  plaintiffs  had  failed  to  fulfil  their  contract  in  tbis 
behalf,  and  had  neglected  and  refused  to  secure  to  the  defendants  the 
right  to  manufacture  according  to  said  process,  and  to  instruct  them  iv 
the  art  and  mystery  thereof,  although  repeatedly  requested  by  the  de- 
fendants so  to  do,  and  had  prevented  the  defendants  from  using  said 
process.  2d.  That  there  had  been  a  failure  of  consideration  for  the 
contract  on  their  part ;  that  said  machinery  and  fixtures  were  of  no 
value  to  them  without  said  instructions  and  said  right  to  manufacture  ; 
and  they  had  offered  to  return  them.  3d.  That  D.  &  J.  Ames  were 
not  the  proprietors  of  said  right  to  manufacture,  and  had  not  at  the 
time,  nor  obtained  since,  any  effectual  assignment  thereof,  or  any  right 
to  contract  with  the  defendants  therefor ;  or  else  had  failed  to  avail 
themselves  of  such  assignment,  and  had  abandoned,  lost,  and  suffered 
themselves  to  be  deprived  of  the  right  to  use  said  process,  and  of  the 
patent  issued  tlierefor ;  whereby  their  agreement  to  give  the  defend- 
ants sucli  right  had  been  defeated,  and  the  defendants  prevented  from 
using  said  process  and  from  manufacturing  said  paper.  4th.  That  the 
defendants,  b}'  such  failure  to  secure  to  them  said  right  and  to  give 
them  such  instructions,  had  been  prevented  from  fulfilling  the  agree- 
ment on  their  part.  5th.  That  D.  &  J.  Ames  were  requested  to  toaeb 
the  defendants  the  art  and  mystery  of  making  said  paper  aceonling  to 
aaid  process,  but  neglected  and  refused  so  to  do,  and  thereby  incurred 
a  forfeiture  under  said  agreement  of  the  sum  of  four  thousand  doUai's 
as  liquiduled  damages ;  which  the  defendants  claimed  the  right  to 
apply  to  offset  and  cancel  all  claims  of  the  plaintiffs  under  the  agree- 
ment. 

At  the  trial  in  this  court  the  defendants  admitted  the  execution  of 
the  agreement,  and  the  delivery  to  them  of  possession  of  the  paper- 
mill,  machinery,  and  fixtures  about  the  Ist  of  March,  1853.  The  plain- 
Litls  llu'.n  rested  their  case. 

Tile  defendants  contended  that  the  plaintiffs  were  not  entitled  to 
rec(jver,  witiiout  proving  "  Ist.  That  D.  &  J.  Ames  had  such  an  assign- 
ment of  the  right  as  their  contract  states :  2d.  That  they  had  availed 
UiemselvcH  of  it,  and   made   it  effectual  to  secure  to  themselves   th« 
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patent,  or  at  least  a  right  to  manufacture  under  it  for  themselves  and 
the  defendants  ;  3.  That  thej  had  conveyed  or  secured  to  the  defend- 
ants the  right  to  use  the  process  ;  4th.  That  they  had  instructed  the 
defendants  in  the  art  of  making  said  paper." 

The  plamtiffs  denied  that  it  was  necessary  for  them  to  offer  any  fur- 
ther ev'ience,  or  that  an}'  of  the  matters  alleged  in  the  answer  consti- 
tuted a  good  defence  to  the  action. 

Bigelow,  J.,  ruled  that  the  plaintiffs  had  made  out  a  prima  facie 
case,  and  would  be  entitled  to  a  verdict  unless  the  defendants  went 
forward  and  offered  evidence  of  the  matters  set  out  in  their  answers  ; 
and  reported  the  case  for  the  determination  of  the  full  Court  upon  these 
two  questions:  1st.  The  con-ectness  of  his  ruling  as  to  the  sufficiency 
of  the  case  as  presented  by  the  plaintiffs ;  2d.  The  sufficiency  of  the 
grounds  of  defence  set  forth  in  the  answer ;  a  new  trial  to  be  had  if 
upon  either  of  these  points,  the  opinion  of  the  Court  should  be  in  favo. 
of  the  defendants. 

The  arguments  and  decision  upon  this  report  were  had  at  the  last 
September  tenn. 

W.  G.  Bates  and  J.  Wells,  for  the  defendants. 

F.  Chamberlin,  for  the  plaintiffs,  cited  Boone  v.  Eyre,  2  H.  Bl.  273, 
note ;  Stavers  v.  Curling,  3  Bing.  N.  C.  355  ;  Campbell  v.  Jones,  6  T. 
R.  572  ;  Lloyd  v.  Jewell,  1  Greenl.  356  ;  Knapp  v.  Lee,  3  Pick.  452  : 
Piatt  on  Cov.  90,  106  ;  Knight  v.  New  England  Worsted  Co.,  2  Cush. 
271  ;  Townsend  v.  Wells,  3  Day,  327  ;  Couch  v.  IngersoU,  2  Pick.  300  ; 
Pordage  v.  Cole,  1  Saund.  320,  and  note  4  ;  Franklin  v.  Miller,  4  Ad.  & 
El.  599. 

Shaw,  C.  J.  No  question  arises  in  the  present  case  as  to  the  plead- 
ing ;  the  declaration  is  perhaps  sufficient,  under  the  new  practice  act, 
to  enable  the  plaintiffs  to  recover,  inasmuch  as  it  does  briefly  aver  the 
performance  on  the  part  of  D.  &  J,  Ames,  and  the  plaintiffs,  their 
assignees  in  insolvency,  of  all  things  on  their  part  b}'  the  terms  of  the 
contract  to  be  performed.  But  it  is  a  question  of  proof :  did  the  plain- 
tiffs offer  sufficient  proof  of  performance  on  their  part  to  enable  them 
to  recover  ?  This  again  depends  on  the  construction  of  the  contract, 
and  whether,  according  to  its  true  interpretation,  the  stipulation  for  the 
payment  of  S4,000  and  interest,  in  paper  to  be  manufactured  b}'  the 
process  contemplated  b}'  the  contract,  was  independent,  and  to  be  per- 
formed absolutely  by  such  payment ;  or  was  it  dependent  and  condi- 
tional, and  to  be  performed  only  on  condition  that  certain  other  things 
should  be  first  performed  on  the  part  of  the  said  D.  &  J.  Ames? 

The  contract  consists  of  several  articles  on  both  sides,  is  expressed 
in  terms  somewhat  brief,  and  it  is  not  easy  to  gather  from  it  the  full  and 
clear  intent  of  the  parties.  The  great  purpose  of  the  contract  seems 
to  liave  been  for  D.  &  J.  Ames  to  transfer  to  the  defendants  a  right,  a 
useful  and  beneficial  right,  to  manufacture  and  sell  white  paper  in  so 
cheap  a  manner  and  in  such  quantities  as  to  ^-ield  a  profit,  which  right 
D.  &  J    Ames  liad  acquired  so  far  as  it  could  be  acquired  by  assignmeut 
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before  patent,  and  of  which  they  were  exjiecting  to  become  the  paten 
tees  bj  a  patent  to  be  regularly  issued  by  the  competent  authority  of 
the  United  States.  The  particular  right  is  no  otherwise  specifically 
described  and  identified  than  as  a  right  which  had  been  assigned  to 
them  by  Coupier  &  Millier,  and  as  described  in  the  application  of  D.  & 
J.  Ames  for  letters-patent.  It  manifestly  looked  to  the  expectation 
that  D.  &  J.  Ames  were  to  be  the  patentees,  because  they  were  the 
assignees  and  had  applied  for  a  patent,  and  because  they  stipulated  to 
extend  to  the  defendants  all  the  benefit  of  the  improvements  which 
they  should  make. 

In  construing  a  mutual  agreement,  in  which  there  are  several  stipu- 
lations on  both  sides,  the  question,  whether  one  is  absolute  and  inde- 
pendent, or  conditional  and  made  to  depend  on  something  first  to  be 
done  on  the  other  side,  does  not  depend  on  any  particular  form  of 
words,  or  upon  any  collocation  of  the  diflerent  stipulations ;  but  the 
whole  instrument  is  to  be  taken  together,  and  a  careful  consideration 
had  of  the  various  things  to  be  done,  to  decide  correctly  the  order  in 
which  they  are  to  be  done. 

It  is  contended  that,  as  the  machinery  and  fixtures  were  tc  become 
the  propert}'  of  the  defendants  at  once,  at  a  fixed  price  of  $4,000,  paya- 
ble at  a  certain  time,  they  were  to  pay  for  them  at  all  events,  whether 
the  manufacture  of  paper  by  the  new  process  should  go  on  or  not. 
There  would  be  more  force  in  this  argument  if  it  appeared  that  the  fix- 
tures and  machinery  thus  sold  were  adapted  to  the  general  purposes  of 
paoer-making,  and  had  a  market  value,  independently  of  the  new  pro- 
cess, and  especially  if  the  time  for  making  the  payment  hid  been  fixed 
at  a  time  before  the  acts  to  be  done  on  the  other  side. 

But  in  this  case,  for  aught  that  appears,  the  machinerj^  and  fixtures 
would  be  of  little  value  except  for  manufacturing  by  the  new  process. 
And  possibly  the  defendants  may  have  stipulated  to  pay  a  sum  greater 
than  their  value  for  these  articles,  in  consideration  of  the  advantages 
expected  from  the  whole  contract. 

The  stipulation,  that  the  price  of  the  machinery  and  fixtiu'es  should 
be  paid  at  a  fixed  time,  affords  no  criterion  for  det^n-mining  that  the 
stipulation  is  independent ;  because  there  was  ample  time  before  the 
first  payment  for  D.  &  J.  Ames  to  transfer  the  machinery,  afford  all 
the  necessary  instruction,  execute  and  deliver  a  license  conveying  to 
the  purchasers  a  right  to  manufacture,  and  do  all  other  acts  reUed  on  as 
conditions  precedent. 

liut  the  strong  ground  on  which  the  Court  are  of  opinion  that  these 
acts  of  D.  &  J.  Ames  were  conditions  precedent  is,  that  these  payments 
were  to  be  made  by  a  delivery  of  paper,  to  be  manufactured  by  this 
new  [)rocoss  from  straw  and  other  materials,  at  the  then  market  value. 
This  process  is  recognized  and  n'presented  in  the  contract  itself  as  an 
art  and  mystery,  to  be  kept  secret  as  far  as  practicable,  not  yet  patented, 
and  of  which,  therefore,  there  was  no  specification  in  the  patent-oflice, 
from  which  the  process  could  be  learned.     The  machinery  sold  mav 
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have  been  that  of  the  inventors,  adapted  to  the  making  of  paper  by 
this  process. 

It  seems  to  us  that  these  two  stipulations,  to  deliver  the  machinery 
and  to  give  the  instruction,  stand  upon  the  same  footing,  because  both 
were  necessary  to  the  making  of  paper  by  this  process.  The  stipula- 
tion to  instruct  in  the  art  and  mystery  was  absolute  and  affirmative,  bke 
that  to  deliver  the  machinery,  not  dependent  on  request.  There  was  a 
distinct  stipulation,  that  if  they  should  refuse  to  instruct  on  request, 
(hey  should  be  liable  to  liquidated  damages  ;  but  it  has  a  distinct  object, 
and  does  not  supersede  the  other. 

Without  instruction  in  this  art  and  mystery,  the  defendants  might 
not  know  the  method  of  preparing  the  straw  and  using  the  machinery ; 
without  these,  this  kind  of  paper  could  not  be  made,  it  could  have  no 
market-price,  the  defendants  could  not  make  it,  and  of  course  could  not 
deliver  it. 

When  in  the  order  of  events  the  act  to  be  done  by  the  one  party 
must  necessarily  be  done  before  the  other  can  be  done,  it  is  necessarily 
a  condition  precedent,  although  there  be  a  stipulation  for  liquidated 
damages  for  the  breach  on  each  side,  and  although  there  be  a  fixed 
future  time  for  pa3'ment,  sufficiently  distant  to  have  the  work  done  in 
the  mean  time.  Suppose  B.  agrees  to  build  at  his  own  shop  a  carriage 
for  A.,  of  A.'s  materials  ;  A.  stipulates  seasonably  to  furnish  materials, 
and  to  pay  B.  in  four  months  ;  and  each,  upon  failure,  stipulates  to  pay 
a  sum  as  hquidated  damages.  The  furnishing  or  tendering  the  mate- 
rials by  A.  is  a  condition  precedent.  Without  it  B.  cannot  perform. 
He  must  build  it  of  A.'s  materials.  Even  building  it  of  his  own  would 
not  be  a  performance.  B.  has  his  shop,  his  tools,  and  his  workmen  all 
ready,  but  A.  does  not  furnish  the  materials.  If  B.  sues  A.,  averring 
readiness  to  perform,  he  ma}'  recover.  But  if  A.  sues  B.  for  not  build- 
ing the  carriage,  it  would  be  a  good  answer  that  A.  himself  had  not 
furnished  the  materials ;  because,  whatever  else  the  contract  may  con- 
tain, this  is  in  its  nature  a  condition  precedent. 

The  Court  are  therefore  of  opinion  that  the  plaintiffs,  as  a  part  of 
tlieir  own  case,  should  not  only  have  averred,  but  should  have  offered 
prciof  at  the  trial,  that  D.  «&  J.  Ames  gave  full  and  ample  and  reasona- 
ble instruction  to  the  defendants,  or  —  which  is  of  the  same  legal  effect 
in  matters  of  contract  for  doing  specific  acts  —  that  they  tendered  and 
offered  such  instruction  in  regard  to  the  preparation  of  the  material 
and  the  use  of  the  machinei^y,  to  enable  them  to  make  the  paper  in  the 
manner  and  of  the  material  proposed,  which  the  defendants  decUne^:! 
receiving. 

The  Court  are  also  incUned  to  the  opinion  that  the  legal  effect  of  the 
stipulation  of  D.  &  J.  Ames  with  the  defendants  was,  that  they  should 
have  a  full  right  to  manufacture  paper  by  the  process  therein  indicated, 
whatever  the  nature  of  the  right  then  was  or  might  become  by  ihe 
obtaining  of  a  patent,  which  it  appears  by  the  contract  they  expected 
to  obtain,  or  in  failure  of  such  patent,  such  right  as  they  should  hold 
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from  the  assignment  to  them  by  Coupler  &  Millier.  They  were  era- 
barking  in  a  new  and  expensive  enterprise  ;  and  should  another  person 
ftbtain  a  patent,  which  might  happen,  they  might  be  placed  in  a  situa- 
tion in  which  they  could  not  carry  on  the  manufactui'e  without  infringing 
the  right  of  another.  Kthe  patent  was  obtained  by  D.  &  J.  Ames,  it 
seems  to  us  that  they  should  have  tendered  to  the  defendants  an  assign- 
ment of  the  patent,  or  at  least  a  right  under  it ;  or  that,  if  the  applica- 
tion was  still  pending,  or  had  been  denied,  and  there  was  no  patent, 
that  fact  should  have  been  averred.  But  we  have  not  placed  our  deci- 
sion ordering  a  new  trial  mainly  on  that  ground ;  but  throw  out  the 
suggestion  for  the  consideration  of  parties,  should  a  new  trial  be  had. 

But  there  is  another  ground  upon  which  the  court  are  of  opinion  that 
a  new  trial  ought  to  be  had.  Perhaps  both  points  reserved  in  the 
report  depend  substantial!}'  upon  the  same  question  of  construction  of 
this  contract,  namel}-,  whether  any  of  the  stipulations  of  D.  «&;  J.  Ames 
constituted  conditions  precedent ;  because,  if  they  did,  and  so  far  as 
thev  did,  and  the  defendants  have  averred  the  performance  of  them, 
the}-  would,  if  proved  b}'  the  defendants,  as  they  offered  to  do,  be  a 
good  defence.  Upon  looking  at  the  answer,  we  think  that,  even  if  the 
plaintifts  had  made  out  a  prima,  facie  case,  several  of  the  facts  stated 
in  the  answer  would  have  been  competent  for  the  defendants  to  prove  ; 
and,  if  proved,  would  have  been  available  in  defence,  either  by  way  of 
bar,  or  in  reduction  of  damages.  New  trial  ordered. 

The  plaintiffs  then  amended  their  declaration  by  inserting  an  aver- 
ment "  that  the  said  D.  &  J.  Ames  instructed  the  defendants  in  the  art 
and  m3-stery  of  preparing  the  straw  and  other  materials,  and  manufac- 
turing the  same  into  [)aper,  and  offered  them  further  instructions  if  the}'^ 
should  need  it,  and  full  examination  of  the  premises  of  the  said  D.  & 
J.  Ames,  and  permission  to  take  dimensions,  and  to  be  shown  the  use 
and  ai)plication  of  whatever  they  might  desire  to  inquire  about,  and  to 
give  them  all  needful  information  which  the}'  should  require." 

The  defendants  demurred  to  the  declaration,  for  that  it  did  not  state 
a  legal  cause  of  action,  substantially  in  accordance  with  the  rules  con- 
tained in  the  Statute  of  1852,  c.  312  ;  "  because  it  does  not  allege  that 
the  plaintiffs,  or  said  D.  &  J.  Ames,  had  secured  to  the  defendants  the 
right  to  manufacture  paper  by  the  process  named  in  said  contract,  nor 
tJiat  the  defendants  have  the  right  to  manufacture  according  to  the 
UtTWH  of  the  contract." 

Bates  and  Wells,  for  the  defendants. 

R.  A.  Chapman  and  Chamberlin,  for  the  plaintiffs. 

Shaw,  C.  J.  'J'he  Court  are  of  opinion  that  this  demurrer  is  well 
Laken  and  must  be  sustained.  It  is  true  there  is  no  warranty  in  terms 
of  a  riglit  to  manufacture  jjaper  by  the  process  refen-ed  to  ;  but  we  tliink 
Huch  a  warranty  and  condition  results  from  the  provisions  of  the  con- 
tract, the  whole  of  which  must  be  taken  together.  D.  «fe  J.  Ames  agree 
that  the  dfifendants  shall  have  the  right  to  manufacture  white  papei 
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from  straw  and  other  materials,  which  right  has  been  assigned  to  D.  A 
T.  Ames  by  Coupler  and  Millier.  It  is  not  merely  hypothetical,  such 
Tight  as  the}'  have,  if  thej'^  have  any ;  but  an  express  stipulation  that 
they  shall  have  the  right,  and  an  affirmative  averment  of  the  fact  that 
it  has  been  assigned  to  them,  so  that  they  have  the  power  to  assure  it, 
with  an  intimation  that  the  assignment  is  of  such  a  character  as  to 
induce  them  to  appl}'  for  a  patent,  which,  if  granted,  would  secure  to 
them  an  exclusive  right.  If  they  had  such  an  assignment,  whethei 
they  obtained  a  patent  or  not,  it  would  prevent  any  other  person  from 
obtaining  a  patent  so  as  to  exclude  them  from  the  right.  Such  a  stipu- 
lation, accompanied  with  such  an  express  undertaking  that  they  held 
such  an  assignment,  amounted  to  a  stipulation  that  no  other  person 
should  have  such  right  as  to  exclude  thenr  therefrom ;  and  that,  either 
by  a  grant  of  the  patent-right  from  D.  &  J.  Ames  if  they  obtained  one, 
or  by  common  right  if  none  should  be  obtained,  the  defendants  should 
have  the  right  to  manufacture  by  this  new  and  peculiar  process.  When 
we  consider  that  the  whole  object  of  the  contract  was  to  enable  the 
defendants  to  manufacture  by  this  process ;  that  the  consideration  of 
the  undertakings  of  the  defendants  was  their  right  and  power  so  to 
manufacture  paper ;  that  the  debt  was  to  be  paid  in  paper  thus  to  be 
manufactured ;  that  without  such  right  the  machinery  and  fixtures 
might  be  of  little  value  to  them,  and  the  teaching  of  an  art  they  could 
not  practise,  without  infringing  the  rights  of  others,  wholly  useless,  the 
conclusion  seems  inevitable,  that  the  enjoyment  of  a  right  to  use  this 
art  and  process,  patented  or  unpatented,  was  regarded  by  the  parties 
as  a  condition,  without  a  performance  of  which  on  the  part  of  D.  &  J. 
Ames,  or  those  who  claim  under  them,  the  defendants  are  not  bound 
to  make  the  stipulated  payments.  Demurrer  sustained. 


VYSE  V.  WAKEFIELD. 
In  the  Exchequer,  Easter  Term,  1840. 

[Reported  in  6  Meeson  Sf  Welsby,  442.] 

Covenant  on  an  indenture,  dated  the  3d  of  March,  1827,  whereby 
the  defendant,  in  consideration  of  3,100/.,  bargained,  sold,  and  assigned 
to  the  plaintiff  certain  dividends,  interest,  and  annual  produce,  from 
time  to  time  due  and  payable  or  to  arise  from  and  after  the  decease  of 
one  Eliza  Robson,  during  the  natural  life  of  the  defendant,  if  he  should 
survive  her;  to  have,  hold,  receive,  and  take  the  dividends,  &c.,  there- 
by assigned  unto  the  plaintiff,  his  executors,  «fec.,  from  and  after  the 
decease  of  the  said  Eliza  Robson,  for  and  during  the  natural  life  of  the 
defendant,  if  he  should  surWve  her ;  and  the  defendant  did  thereby  fo» 
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himself,  his  heirs,  «fec.,  covenant,  promise,  and  agree  with  and  to  the 
plaintiff,  his  executors,  administrators,  and  assigns,  amongst  other 
things,  that  he  the  defendant  should  and  would  at  any  time  or  times 
thereafter,  at  the  request  of  the  plaintiff,  his  executors,  administrators, 
or  assigns,  appear  at  an  office  or  offices  for  the  insurance  of  lives  within 
London,  or  the  bills  of  mortality',  or  before  the  agent  or  agents  of  any 
such  office  or  offices  in  the  county  where  he  the  defendant  might  happen 
to  be  resident  or  actually  to  be  ;  and  then  and  there  truly  answer  such 
questions  as  should  or  might  be  asked  or  required  touching  or  concern- 
ing his  age  and  state  of  health,  and  do  all  other  necessary  acts  in  order 
to  enable  the  plaintiff,  his  executors,  administrators,  or  assigns,  if  he  or 
the}'  should  think  proper,  to  insure  the  life  of  him  the  defendant ;  and 
he  should  not  afterwards  do,  or,  as  far  as  with  him  should  Ue,  permit  to 
be  done,  any  act,  deed,  or  thing  whatsoever,  whereby  an^'  such  insur- 
ance might  be  avoided  or  prejudiced ;  as  by  the  said  indenture,  refer- 
ence being  thereunto  had,  will,  amongst  other  things,  appear.  And  the 
plaintiff  says,  that  he  the  defendant,  in  part  performance  of  his  said 
covenant,  did  afterwards,  to  wit,  on  the  8th  day  of  March,  1827,  at  the 
request  of  the  plaintiff,  appear  at  an  office  for  the  insurance  of  lives 
within  London,  that  is  to  say,  the  office  of  a  certain  compan^^  of  per- 
sons, or  office  established  for  the  purpose  and  carrying  on  the  trade  or 
business  of  and  for  the  insurance  of  hves,  under  the  name  of,  and  called 
and  known  b}'  the  name  of,  the  Rock  Life  Assurance  Company,  and 
did  then  and  there  answer  certain  questions  then  asked  and  required  of 
him  touching  and  concerning  his  age  and  state  of  health,  and  did  then 
do  all  other  necessary  acts  in  order  to  enable  the  plaintiff  to  insure  the 
life  of  him  the  defendant  in  and  with  the  said  company  or  office,  he  the 
plaintiff  tlien  thinking  proper  and  intending  to  insure  the  life  of  him 
the  defendant  in  and  with  the  said  company  or  office,  according  to  the 
course  and  practice  of  the  said  company  or  office  ;  the  answering  such 
questions  as  aforesaid,  and  the  said  other  matters  in  that  behalf  afore- 
said, being  necessary  and  proper,  according  to  the  course  and  practice 
of  the  said  company  or  office,  to  enable  the  plaintiff  to  insure  the  life  of 
the  defendant  thereu[)on  and  therewith,  and  being  reasonable  in  that 
behalf,  of  all  whicli  the  defendant  then  had  notice.  And  the  plaintiff 
further  says,  that  he  the  plaintiff  did  thereupon,  and  within  a  reason- 
al)le  time  then  next  following,  to  wit,  on  the  day  and  year  last  aforesaid, 
according  to  tljc  course  and  practice  of  the  said  company  or  office, 
insure  the  life  of  the  defendant  in  and  with  the  said  company  or  office, 
by  a  certain  poUcy  or  insurance,  at  and  for  the  premium  of  81/.  17s. 
Cr/.,  payable  annually  in  that  behalf,  in  order  to  and  whereby  the  plain- 
tiff then  l)ccainc  and  was  entitled,  if  such  premiums  shoukl  be  so  paid, 
to  be  paid  and  saiislicd  (jul  of  tlie  funds  and  property  of  the  said  com- 
pany, according  to  tiic  provisions  of  the  company's  deed  of  settlement, 
within  three  calendar  months  after  satisfactory  proof  should  have 
been  received  at  the  office  of  the  said  company  of  the  death  of  the 
defendunl,  the  num  of  3,U()U/.,  and  such  further  sum  or  sums  as  might, 
under  the  regulations  of  the  said  couipauv.  be  appropriated  as  a  bonus 
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to  that  policy,  subject  to  and  under  the  condition  or  proviso,  amongst 
others,  that,  in  case  the  defendant  should  go  beyond  the  Umits  of 
Europe,  the  same  should  be  null  and  void  ;  and  the  plaintiff  says,  that 
the  said  condition  or  proviso,  at  the  time  of  making  the  said  indenture 
and  from  thence  hitherto,  was  and  is  usual  and  reasonable  ;  and  that 
although  he  the  plaintiff  has  performed  and  observed  every  thing  in  the 
said  indenture  on  his  part  to  be  performed  and  observed,  yet  the  de- 
fendant has  broken  his  covenant  made  with  the  plaintiff  as  aforesaid,  in 
this,  to  wit,  that  he  the  defendant,  after  the  making  thereof,  and  after 
the  making  of  the  said  policy  or  insurance  as  aforesaid,  and  after  he 
the  plaintiff  had  paid  to  the  said  Rock  Life  Assurance  Company  divers, 
to  wit,  twelve  annual  premiums  as  aforesaid,  payable  in  respect  of  the 
said  policy  or  insurance  as  aforesaid,  and  after  the  sum  that,  under  the 
regulations  of  the  said  company,  would  have  been  appropriated  as  a 
bonus  to  that  polic3%  in  case  of  the  death  of  the  defendant,  had  amounted 
to  a  large  sum,  to  wit,  2,000/.,  and  had  become  of  great  value  to  the 
plaintiff,  to  wit,  the  value  of  2,000/,,  and  after  the  said  policy  had 
become  and  was  of  great  value  to  the  plaintiff,  to  wit,  of  the  value  of 
3,000/.,  to  wit,  on  the  first  day  of  June,  1838,  he  the  defendant  went 
beyond  the  limits  of  Europe,  to  wit,  to  the  province  of  Canada,  in 
North  America,  whereby  and  by  reason  of  the  premises  the  said 
policy  became  and  was  null  and  void,  &c. 

Special  demurrer,  assigning  for  cause  that  the  declaration  does  not 
contain  any  specific  averment  that  the  defendant,  before  he  went  be- 
yond the  limits  of  Europe  as  in  the  declaration  alleged,  had  received 
or  had  any  notice  from  the  plaintiff,  or  otherwise  that  the  defendant 
had  by  any  means  been  made  or  become  aware  of  the  fact,  that  the 
plaintiff  had  insured  the  life  of  the  defendant  as  in  the  declaration 
alleged,  or  that  such  insurance  was  subject  to  or  under  the  condition 
or  proviso  in  the  declaration  alleged  ;  whereas  the  defendant  could  not 
be  liable  for  going  beyond  the  limits  of  Europe,  unless  he  knew  at  the 
time  that  the  policy  had  been  effected,  and  that  it  was  subject  to  the 
condition  or  proviso  stated  in  the  declaration. 

Peacock,  in  support  of  the  demurrer,  was  stopped  by  the  Court,  who 
called  ujmn 

Co7c/hif/  to  support  the  declaration.  The  declaration  is  sufficient. 
It  was  not  necessary  to  allege  any  notice  to  the  defendant;  for  the 
'U'claration  states  that  the  defendant  did,  at  the  request  of  the  plaintiff, 
appear  at  the  Rock  Life  Assurance  Office,  and  did  answer  certain 
questions  put  to  him  :  and  he  might,  therefore,  have  informed  himself 
of  the  (net  of  the  insurance  having  been  effected,  and  of  the  terms  and 
onditions  of  it.  The  general  rule  is,  that  a  party  is  not  bound  to  do 
more  than  the  terms  of  his  contract  oblige  him  to  do ;  and  here  there 
18  nothing  in  tliis  covenant  requiring  him  to  give  any  notice.  There- 
fore, unless  the  circumstances  were  such  that  the  defendant  had  not  any 
nn'iins  of  iiilurniiiig  himself  of  it.  no  notice  was  necessary.  This  con- 
tract t<.>  insure  is  confined  to  insurance  offices  within  the  bills  of  mor- 
'•ilit\  :    MMfl   the    deA'iidant  misfht  readily  have  informed  himself  bv 
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inquiry  of  the  fact  of  the  insurance  having  been  effected,  and  of  the 
terms  and  conditions  of  it.  In  Com.  Dig.  tit.  Condition,  L.  9,  many 
instances  are  given  where  parties  are  not  bound  to  give  notice,  but  the 
other  parties  must  talce  notice  at  their  peril.  It  is  there  said,  "  If  a 
con(iitiou,  covenant,  or  promise,  be  to  do  an  act  to  a  stranger,  or  upon 
performance  of  an  act  by  a  stranger,  there  needs  no  notice  ;  for  it 
lies  equally  in  the  knowledge  of  the  obligor  and  obligee,  and  the  obligor 
takes  upon  himself  to  do  it ;  as  if  a  condition  be  to  pay  when  A.  marries, 
there  needs  no  notice  when  A.  marries.  So  if  a  condition,  covenant,  or 
promise  be  to  do  upon  the  performance  of  anj'  certain  and  particular 
act  b}'  the  o])ligee  himself,  he  ought  to  do  it  without  notice  by  the 
obligee  that  the  act  is  performed,  for  he  takes  it  up<vn  him  to  do  it  at 
his  peril ;  as  if  the  condition  be  to  pay  so  much  when  the  obligee  mar- 
ries, there  need  not  be  notice  of  his  marriage."  Notice  is  not  necessary, 
unless  where  the  party  expressl}'  contracts  to  give  notice,  or  where  it 
must  necessarily  be  implied  that  notice  is  to  be  given,  because  the 
obligor  cannot  know  or  ascertain  from  the  nature  of  the  thing  whether 
the  act  has  been  done  or  not.  In  Rex  v.  Holland  ^  it  was  held,  that 
where  a  public  officer  is  charged  with  a  breach  of  dutj',  which  duty 
arises  from  certain  acts  within  the  limits  of  his  government,  it  is  not 
necessar}'  to  aver,  in  an  indictment  against  him,  that  he  had  notice  of 
those  acts,  as  he  is  presumed  from  his  situation  to  know  them.  In  an- 
swer to  the  objection  of  want  of  notice.  Wood  says,  in  the  argument, 
"Notice  here  merely  means  knowledge;  and  when  the  matter  is  as 
much  in  the  knowledge  of  the  defendant,  or  more,  than  of  any  other 
person,  the  law  presumes  that  he  had  knowledge  ;  "  for  which  he  cites 
16  Miner's  Abr.  tit.  Notice,  p.  5,  pi.  10,  where  it  is  said,  "  None  is  bound 
by  the  law  to  give  notice  to  another  of  that  wuich  that  other  person 
may  otherwise  inform  himself  of;"  and  Lord  Kenyon,  in  giving  judg- 
ment, refers  to  that  argument,  and  recognizes  it  as  showing  "  the  true 
grounds  upon  which  notice  is  or  is  not  required  to  be  averred."  So 
here,  the  defendant  might  have  informed  himself  whether  the  insurance 
was  effected  oi  not,  and  was  bound  to  do  so  at  his  peril ;  and  the  plain- 
tiff not  having  undertaken  by  his  contract  to  give  the  defendant  notice 
that  the  assurance  was  effected,  was  not  bound  to  do  so.  The  defend- 
ant by  his  covenant  undertakes  to  do  nothing  to  vitiate  an  insurance 
effected  with  any  person  within  the  bills  of  mortality,  without  any 
stipulation  whatever  as  to  notice  of  the  particular  person  with  wh^m  it 
sLcjuld  be  etlected.  [1'auke,  B.  If  the  covenant  had  spoken  of  an  in- 
sunmce  to  be  effected  with  A.  B.,  there  would  be  no  necessity  for 
notice  ;  but  if  it  were  with  any  person  that  tiie  plaintiff  may  ohoosr,, 
then  it  must  surely  be  necessary  that  notice  should  be  given.  Is  not 
notice  equally  necessary,  when  the  covenant  applies  to  an  insurance  in 
any  one  of  the  many  public  offices  within  the  bills  of  mortality  ? J  If 
five  or  H\K  oflices  had  been  named,  no  notice  would  be  necessar}'.  If 
there  arc  such  a  numl)er  of  insurance  offices  in  London  as  would  rendei 

»  6  T.  R.  fl07. 
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it  uureasonable  to  expect  the  defendant  to  incjuire  of  them  all  whethei 
such  an  insurance  had  been  effected,  the  defendant  should  have  shown 
that  by  his  plea  ;  not  having  done  so,  the  Court  will  not  assume  it  to  be 
the  fact.  In  Doe  i>.  Whitehead,*  which  was  an  ejectment  by  landlord 
against  tenant  on  an  alleged  forfeiture  by  breach  of  a  covenant  to  in- 
sure ''  in  some  oltlce  in  or  near  London,"  it  was  held  that  the  omission 
to  insure  must  be  proved  by  the  plaintiff.  There  the  same  objection 
would  have  ap[)lied,  as  it  would  have  been  necessary  for  the  landlord 
to  make  in(]uiry  at  every  office  in  or  near  London.  Lord  Dennian. 
C.  J.,  says,  "  The  proof  may  be  difficult,  where  the  matter  is  pecuUarly 
within  the  defendant's  knowledge  ;  but  that  does  not  vary  the  rule  of 
law  ;  and  the  landlord  might  have  had  a  covenant  inserted  in  the  lease 
to  insure  at  a  particular  office,  or  to  produce  a  policy  when  called  for, 
on  pain  of  forfeiture.  If  he  will  make  the  conditions  of  his  lease  such 
as  render  the  proof  of  a  breach  very  difficult,  the  Court  cannot  assist 
him."  Here  the  district  is  limited  ;  but  if  the  number  of  offices  within 
it  are  so  inconvenient  as  to  render  inquiry  difficult,  the  Court  cannot 
calculate  the  balance  of  inconvenience.  Suppose  all  the  insurance 
off.oes  were  in  one  street,  no  notice  would  surel}'  in  such  case  be  neces- 
sary. [Pakkk.  H.  Have  \'ou  any  authority  for  that,  or  in  any  case 
where  there  is  an^-  choice  as  to  where  the  insurance  shall  be  effected?] 
The  cases  cited  in  Com.  Dig.,  before  referred  to,  are  applicable  in  prin- 
ciple :  but  there  is  no  case  where  the  party's  having  a  choice  as  to  the 
office  in  which  an  insurance  is  to  be  effected,  had  been  held  to  render 
notice  necessary.  In  Viner's  Abr.,  Condition  (A.  d.),  pi.  15,  it  is  said, 
•'  if  A.  sells  to  B.  certain  wej's  of  barley  or  other  things,  and  B.  as- 
sumes to  pay  for  ever}-  we}'  as  much  as  he  sells  a  wey  for  to  any  other 
man  ;  if  he  after  sells  to  others  certain  wej's  for  a  certain  sum,  he  shall 
not  have  an  action  on  the  case  against  B.  upon  his  promise  till  he  hath 
givL'U  him  notice  for  how  much  he  sold  the  we}'  to  others  ;  for  B.  is  not 
buuud  to  pay  it  till  notice,  because  it  is  uncertain  and  not  known  to 
him  :  and  here  he  assumes  in  general  and  not  in  particular,  scilicet, 
to  pay  so  much  as  J.  8.  shall  pay  for  a  wey,  and  so  he  does  not  assume 
l()  take  notice  at  his  peril ;  "  but,"  it  is  added  in  pi.  16,  "  if  he  had  as- 
sumed to  [>ixy  as  nmch  for  ever}-  wey  as  he  sold  a  wey  for  to  J.  S.,  if  J. 
S.  after  l)ought  a  wey  for  a  certain  sum,  he  ought  to  take  notice  thereof 
fli  hi.-i  peril  without  any  notice  given,  otherwise  he  hath  broke  his 
promise."  If,  in  the  present  case,  the  number  of  offices  had  been 
umiU'd,  it  is  quite  clear  that  notice  would  not  have  been  necessary, 
because  the  Court  cannot  measure  the  inconvenience  arising  from  a 
greater  or  less  number ;  and  the  same  argument  will  api)ly  where 
tlie  district  is  limited.  The  defendant  might  have  remedied  the  in- 
oonvenience,  if  any  inconvenience  exists,  by  providing  for  it  in  his 
contract. 

Peacock,  in  support  of  the  demurrer.     The  principle  established  1 } 
Uie  cases  is.  that  where  the  act  is  to  be  done  by  a  stranger  no  notice  i? 
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necessar}',  because  the  fact  is  as  much  within  the  knowledge  of  the  one 
part}'  as  the  other ;  but  where  the  act  is  to  be  done  by  the  plaintiff  him- 
self, it  is  otherwise,  and  notice  must  be  given.  Powle  v.  Hagger.  There 
the  Coiu't  expressly  drew  the  distinction  between  the  case  where  the  act 
is  to  be  done  by  a  stranger,  and  where  it  is  to  be  done  by  the  plaintiff 
himself.  [Parke,  B.  In  Bradley  v.  Toder,  and  in  Fletcher  v.  Pynsett, 
where  the  promise  was,  in  consideration  that  the  plaintiff  would  marry 
such  a  woman  the  defendant  would  give  him  100/.,  it  was  held  that 
notice  of  the  marriage  was  not  necessary.]  In  Bradley  v.  Toder  the 
Court  at  first  held  that  the  declaration  was  not  good,  because  it  was  not 
alleged  that  the  plaintiff  gave  notice  of  the  marriage  ;  and  though  the 
Court  afterwards  resolved  that  it  was  good,  the  reason  given  is,  that  it 
was  a  necessar}'  intendment ;  that  when,  after  the  marriage,  he  i*e- 
qu(;sted  payment  of  the  mone}',  notice  of  the  marriage  was  given.  But 
this  is  an  act  which  lies  entirely  within  the  knowledge  of  the  plaintiff, 
who  effected  the  policy  and  who  alone  could  know  the  conditions  an- 
nexed to  it.  All  the  cases  turn  upon  the  question,  whether  the  defend- 
ant had  the  means  of  knowledge  or  not ;  and  if  he  had  not,  or  not 
equally  with  the  plaintiff,  then  notice  is  requisite.  [Lord  Abinger,  C.  B. 
Suppose  the  defendant  had  promised  to  pay  1,000/.  to  any  banker  in 
Loudon  that  the  plaintiff  chose  to  open  an  account  with,  must  not  the 
plaintiff  give  him  notice  of  the  bank  in  which  he  has  opened  an  account? 
Parke,  B.  Suppose  the  covenant  had  been,  that  the  defendant  would 
perform  the  terms  and  conditions  of  an}'  policy  that  the  plaintiff  had 
entered  into  with  the  Rock  Life  Assurance  Company,  he  must  in  that 
case  have  made  inquiry  as  to  the   terms  upon  which  the  policy  was 

effected.]    In v.  Henning  it  is  said,   "  If  the  agreement  be,  that  he 

shall  pay  so  much  as  J.  S.  in  particular  paid,  in  that  case,  quia  con- 
stat de  persona^  and  he  is  indifferently  named  betwixt  them,  the  defend- 
ant at  his  peril  shall  inquire  of  him,  and  the  plaintiff  is  not  bound  to 
give  notice  ;  but  when  the  person  is  altogether  uncertain,  there  the 
plaintiff,  to  entitle  himself  to  the  action,  ought  to  give  notice."  In  this 
case  the  plaintiff  had  the  option  of  selecting  any  one  of  the  insurance 
oflices,  and  he  was  not  confined  with  respect  to  the  time  of  effecting 
the  insurance  ;  and  he  oughi,  therefore,  to  have  given  notice.  [Parke, 
B.  Suppose  it  had  been  a  promise  to  pay  the  plaintiff  100/.  if  he  should 
go  U)  Rome  or  Naples  ?]  There  it  would  be  his  duty  to  give  notice. 
When  the  event  depends  upon  the  performance  of  one  of  two  acts  whicb 
are  in  the  plaintiff's  option,  he  is  bound  to  give  notice,  because  it  could 
only  ha  known  to  tin;  plaintiff  when  he  had  exercised  his  option.  [Parke, 
B.  In  Ilaverk;}-  v.  Leigliton  tlie  plaintiff  promised  J.  S.,  that  if  he 
borrowed  of  one  Powell  100/.,  he  would  repay  that  sum  to  him  upon  the 
same  day  and  upon  the  same  conditions  that  they  between  them  should 
agree  u{)on,  and  it  was  there  held  that  notice  was  not  necessary.]  That 
ease  shows  that  where  the  person  or  the  act  is  certain,  no  notice  is 
necessar}' ;  but  wlien  the  person  or  the  act  is  uncertain,  and  the  option 
is  to  be  exercised  l)y  the  plaintiff,  then  it  is  necessary. 

Lord  Auin(;eu,  C.  B.     I  am  of  opinion  that  the  defendant  in  this 
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case  is  entitled  to  our  judgment,  on  two  grounds.  The  plaintiff  uav- 
ing  resen'ed  to  liiinself  the  liberty  of  effecting  the  insurance  at  any 
ortlce  within  the  bills  of  mortality,  the  number  of  which  is  limited  only 
b}'  the  circumscription  of  the  place,  and  having  also  resen-ed  to  him- 
self the  choice  of  time  for  effecting  the  insurance,  it  appears  to  me  that 
he  ought  to  give  the  defendant  notice  of  his  having  exercised  his 
option,  and  of  the  insurance  ha\ang  been  effected,  before  an  action  can 
be  maintained.  But  there  is  also  another  ground,  which  weighs 
strongly  with  me  in  coming  to  this  conclusion.  Even  supposing  the 
defendant  were  bound  to  go  to  all  the  insurance  offices  within  the  bills 
of  mortality  to  ascertain  whether  such  a  policy  had  been  effected,  he 
would  still  be  obliged  to  do  something  more,  namely,  to  learn  what 
were  the  particular  conditions  on  which  it  was  effected  ;  because  the 
covenant  here  is,  not  that  the  defendant  shall  not  do  any  thing  to  evade 
the  covenants  or  conditions  usual! 3'  prescribed  by  insurance  offices,  but 
that  he  shall  not  violate  an}'  of  the  conditions  b}'  which  such  insurance 
might  be  avoided  or  prejudiced;  i.e.,  he  is  bound  to  obsen-e  all  the 
stipulations  contained  in  any  policy'  which  the  plaintiff  may  effect. 
Now,  some  conditions  totalh'  distinct  from  the  conditions  in  general 
use  might  be  annexed  by  a  particular  insurance  office  ;  and  in  such  case 
it  would  be  most  unfair  to  allow  the  j^laintiff  to  keep  the  policy  in 
his  pocket,  and  without  notice  of  them  to  call  on  the  defendant  to  pay 
for  a  violation  of  the  stipulations  contained  in  it.  Suppose  one  of  the 
conditions  imposed  by  the  policy  were,  that  the  part}'  whose  life  was 
insured  should  live  on  a  particular  diet,  or  at  a  particular  place,  or 
cease  from  some  particular  practice  to  which  he  was  addicted,  or  that  he 
should  abandon  some  course  of  exercise  which  might,  if  persevered  in, 
cost  him  his  life,  and  the  forsaking  of  which  the  insurance  office  might 
be  full}'  justified  in  making  a  condition  of  insuring  the  life  at  all,  it 
would  be  hard  if  the  plaintiff  could,  without  giving  the  defendant 
notice  of  the  existence  of  such  a  condition,  make  him  pay  the  amount 
of  the  policy  on  its  violation.  The  rule  to  be  collected  from  the  cases 
seems  to  be  this,  that  where  a  party  stipulates  to  do  a  certain  thing  in 
a  certain  specific  event  which  may  become  known  to  him,  or  with 
which  he  can  make  himself  acquainted,  he  is  not  entitled  to  any  notice, 
unless  he  stipulates  for  it ;  but  when  it  is  to  do  a  thing  which  lies  within 
the  peculiar  knowledge  of  the  opposite  party,  then  notice  ought  to  be 
given  him.  That  is  the  common  sense  of  the  matter,  and  is  wluit  is 
laid  down  in  all  the  cases  on  the  subject ;  and  if  there  are  any  to  be 
found  which  deviate  from  this  principle,  it  is  quite  time  that  they  should 
be  overruled. 

Parke,  B.  My  mind  is  not  entirely  free  from  doubt :  but  I  am  in- 
clined, on  the  whole,  to  agree  with  the  Lord  Chief  Baron.  The  de- 
fendant here  is  sued  on  a  covenant  by  which  he  stipulates  to  do  two 
things,  namely,  to  appear  at  an  office  for  the  insurance  of  lives,  within 
London  or  the  bills  of  mortality,  in  order  to  enable  the  plaintiff  to 
effect  an  insurance  on  his  life ;  and,  after  it  is  effected,  to  pcftbrm  the 
conditions  which  may  be  contained  in  it.     And  it  does  not  uj  pear  that 
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this  is  confined  to  an  insurance  to  be  effected  at  the  particular  office  at 
which  he  should  appear  ;  the  words  "  such  insurance  "  in  this  covenant 
meaning  simply  an  insurance  on  his  life.  The  defendant  is  bound  in 
the  first  instance  to  appear  at  an  insurance  office,  and  when  the  insur- 
ance is  effected,  he  is  then  bound,  as  far  as  in  him  lies,  to  fulfil  the  stip- 
ulations which  have  been  entered  into  by  the  poUcj\  The  question 
then  is,  whether  an  action  can  be  maintained  on  this  covenant,  when 
notice  of  the  effecting  such  insurance,  or  of  its  terms,  is  not  averred  in 
the  declaration.  The  general  rule  is,  that  a  party  is  not  entitled  to 
notice,  unless  he  has  stipulated  for  it ;  but  there  are  certain  cases 
where,  from  the  very  nature  of  the  transaction,  the  law  requires  notice 
to  be  given,  though  not  expressly  stipulated  for.  There  are  two  classes 
of  cases  on  this  subject,  neither  of  which,  however,  altogether  resembles 
the  present.  One  of  them  is,  where  a  party  contracts  to  do  some- 
thing, but  the  act  on  which  the  right  to  demand  pa^Tnent  is  to  arise  is 
perfectly  indefinite  ;  as  in  the  case  of  Haule  v.  Hemyng,^  where  a  man 
promised  to  pa}'  for  certain  weys  of  barley  as  much  as  he  sold  them  for 
to  any  other  man :  there  the  plaintiff  is  bound  to  aver  notice,  because 
the  person  to  whom  the  we3^s  are  to  be  sold  is  perfectly  indefinite,  and 
altogether  at  the  option  of  the  plaintiff,  who  may  sell  them  to  whom 
he  [)leases ;  and  in  such  cases  the  right  of  the  defendant  to  a  notice 
before  he  can  be  called  on  to  pay  is  implied  by  law  from  the  construc- 
tion of  the  contract.  So,  where  a  party  stipulates  to  account  before 
such  auditors  as  the  obligee  shall  assign,  the  obligee  is  bound  to  give 
him  notice  when  he  has  assigned  them ;  for  that  is  a  fact  which  de- 
pends entirely  on  the  option  or  choice  of  the  plaintiff.  On  the  otheJ 
hand,  no  notice  is  requisite  when  a  specific  act  is  to  be  done  by  a  third 
party  named,  or  even  by  the  obligee  himself;  as,  for  example,  where 
the  defendant  covenants  to  pay  money  on  the  marriage  of  the  obligee 
with  B.,  or  perhaps  on  the  marriage  of  B.  alone  (for  there  are  some 
cases  to  that  effect) ,  or  to  pay  such  a  sum  to  a  certain  person,  or  at  such 
a  rate  as  A.  shall  pay  to  B.  In  these  cases  there  is  a  particular  indi- 
vi(hial  specified,  and  no  option  is  to  be  exercised ;  and  the  party  who» 
without  stipulating  for  notice,  has  entered  into  the  obligation  to  do 
those  acts,  is  bound  to  do  them.  But  there  is  an  intermediate  class  of 
cases  between  these  two.  Let  us  suppose  the  defendant  in  this  case 
bound  to  perform  such  stipulations  as  shall  be  contained  on  a  policy  to 
be  eHectcd  at  some  office  in  London.  Now,  my  present  impression  is, 
that  where  any  option  at  all  remains  to  be  exercised  on  the  part  of  this 
vjlaintiff,  notice  of  his  having  determined  that  option  ought  to  be  given  ; 
and  if  this  had  been  a  covenant  by  the  defendant  to  perform  the  con- 
ditions to  be  imposed  by  any  insurance  company  then  existing  in  Lon- 
df)n,  I  think  it  would  be  the  duty  of  the  plaintiff  to  notify  to  the 
defendant  the  exercise  of  his  option,  as  to  which  he  had  selected.  But 
this  principle  holds  even  more  strongly  in  the  present  case,  for  not  only 
do  the  tenns  of  the  covenant  apply  to  all  actually  existing  companies 

1  Vlner'B  Abr.  "Coiidition  "  (A.  d.),  pi.  15:  Cro.  Jac.  422 
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of  the  sort,  but  to  all  that  might  at  any  future  time,  subsequent  to  the 
date  of  the  deed,  be  established  within  the  bills  of  mortahty.  Now 
that  is  a  condition  which  appears  to  me  so  perfectly  indefinite,  that 
notice  ought  to  be  given  by  the  plaintiff  of  his  having  determined  hia 
choice,  and  I  think,  therefore,  that  he  was  at  least  bound  to  give  notice 
that  a  policy  of  insurance  had  been  effected  by  him  at  such  a  particu- 
lar office ;  it  might  then,  perhaps,  be  the  duty  of  the  defendant  to  in- 
quire at  that  office  into  the  nature  and  terms  of  the  policy  which  had 
been  there  effected.  If,  therefore,  the  more  extended  construction  of 
this  covenant  is  to  be  adopted,  and  the  defendant's  contract  under- 
stood to  extend  to  all  existing  and  future  companies,  no  doubt  at  all 
can  exist  upon  the  point.  Supposing,  however,  that  the  covenant  is  to 
be  construed  in  a  limited  sense,  as  restrained  to  any  office  where  the 
part}'  should  have  appeared  to  answer  the  questions  relative  to  his 
health,  &c.,  as  the  words  "such  insurance"  seem,  and  perhaps  with 
truth,  to  indicate,  even  then  the  option  of  the  plaintiff  is  of  such  an 
indefinite  nature  that  the  defendant  cannot  be  called  on  to  account  for 
the  non-obsen^ance  of  it,  unless  notice  be  given  to  him.  Now  here 
none  has  been  given  ;  there  is,  it  is  true,  notice  of  an  intention  to  effect 
a  policy,  but  none  either  of  its  having  been  made  at  all,  or  made  with 
any  particular  conditions.  Possibly-,  if  it  had  been  notified,  generall}', 
to  the  defendant,  that  an  insurance  had  been  effected  at  a  particular 
office,  it  would  become  his  dut}'  then  to  inquire  into  its  nature,  and  the 
conditions  with  which  it  was  coupled ;  but  I  think  that  he  was  at  least 
entitled  to  notice  of  the  fact  of  its  existence. 

Alderson,  B.  I  am  of  the  same  opinion  ;  and  my  judgment  is 
founded  on  the  authorit}'  of  Haule  v.  Hemyng,  as  reported  in  Viner's 
Abr.  Condition  (A.  d.),  pi.  15.  In  this  case  the  defendant  covenants 
that  he  will  not  do  any  act,  deed,  or  thing,  whereby  an}'  such  insurance 
may  be  avoided  or  prejudiced.  The  insurance  is  to  be  effected  at  any- 
time or  times,  or  at  any  office  or  offices,  within  certain  limits,  and  is  n(;i 
confined  to  the  then  existing  offices.  The  plaintiff  has  the  selection 
from  an  indefinite  number ;  and  it  seems  to  me  that  the  person  who  is 
to  select  the  office  must  give  notice  of  his  having  done  so.  If  the  de- 
fendant had  received  notice  that  an  insurance  was  effected  in  the  Rock 
Life  Insurance  Company,  I  by  no  means  say  tliui  he  would  ue*  be 
bound  to  inform  himself  of  any  conditions  to  which  it  might  be  subject. 

RoLFE,  B.  I  am  of  the  same  opinion,  I  own  that  when  the  case 
was  first  opened,  my  impression  was  in  favor  of  the  plaintiff;  and  for 
this  reason,  that  when  a  party  enters  into  a  contract,  he  is  bound  to 
perform  it,  whether  reasonable  or  not.  Where  the  law  casts  an  obliga- 
tion upon  him,  it  says  that  it  shall  be  reasonable ;  but  that  is  not  so 
where  a  party  contracts  to  do  a  particular  act ;  for  then  it  is  his  own 
fault  for  entering  into  such  a  contract.  In  the  progress  of  the  argu- 
ment, my  opinion  changed  ;  and  I  think  that  the  plaintiff  was  bound  to 
give  notice.  I  find  it  stated  in  Viner's  Abr.  Condition  (A.  d.),  pi.  10. 
"  If  1  am  bound  to  enfeoff  such  persons  as  the  obligee  shall  name,  he 
ought  to  give  notice  of  those  he  names,  otherwise  I  am  not  bound  to 
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enleotr  then: ; "  and  rciisou  seems  in  favor  of  this  principle  of  law. 
The  question  is,  what  is  the  meaning  of  the  conti-aet,  where  a  partv 
covenants  to  do  something  at  the  option  of  anothiT?  It  must  mean, 
provided  he  have  notice  of  that  option  having  been  exercised. 

Judgment  for  the  defendant} 


MAKIN  V.   WATKINSON. 
In  the  Exchequer,  November  22,  1870. 

[Reported  in  Law  Reports,  6  Exchequer,  26.] 

Declaration  upon  a  covenant  contained  in  a  lease  of  a  mill,  and 
other  buildings,  with  machinery  and  fixtures,  b}'  which  the  lessors  (of 
whom  the  defendant  was  one)  covenanted  with  the  plaintiff  (the  les- 
see), that  they  would,  at  all  times,  during  the  demise,  at  their  own 
expense,  maintain  and  keep  the  main  walls,  main  timbers,  and  roofs  of 
the  said  buildings  in  good  and  substantial  repair,  order,  and  condition ; 
alleging  performance  of  conditions  precedent,  and  a  default  in  repair- 
ing, whereby,  &c. 

Plea :  That  the  plaintiff  gave  no  notice  to  the  lessors  of  any  want  of 
repair  in  the  main  walls,  main  timbers,  and  roofs,  nor  that  the  same 
were  not  in  good  and  substantial  order  and  condition. 

Demurrer  and  joinder. 

Wills  was  called  upon  to  support  the  plea.  The  only  direct  authority 
for  the  plea  is  a  dictum  of  Mansfield,  C.  J.,  and  Gibbs,  J.,  in  Moore  v. 
Clarke,''  that  "  the  lessor  may  charge  the  lessee  without  notice,  for  the 
lessor  is  not  on  the  spot  to  see  the  repairs  wanting ;  the  lessee  is,  and 
therefore  the  lessee  cannot  charge  the  lessor  for  breach  of  repairs  with- 
out notice,  for  the  lessor  may  not  know  that  repairs  are  necessary.** 
The  justice  of  this  is  the  more  obvious  if  its  principle  is  applied  to  a 
similar  case,  that  of  a  watch-maker  selling  a  watch,  with  an  agreement 
to  keep  It  in  repair  for  six  months  ;  it  is  plain  that  he  could  not  be  sued 
for  non-repair  unless  the  buyer  required  repairs  to  be  done.  The  lessor, 
in  the  one  case,  and  the  watch-maker  in  the  other,  not  only  would  not, 
but  could  not,  know  that  repairs  were  wanted  unless  notice  was  given ; 
for  the}  would  have  no  right  to  insist  upon  examining  the  premises  or 
the  watch,  and  would  be  guilty  of  a  trespass,  if  they  did  so  against  the 
will  of  the  i^ossessor.  The  dictum  above  cited  is  supported  by  several 
analogous  cases.  In  Com.  Dig.  Condition,  L.  10,  it  is  laid  down  that 
"  if  a  oondition  be  that  the  lessee  repair,  and  that  the  lessor  find  tim- 
ber, the  lessee  ought  to  demand  timber,  and  give  notice  how  much  will 

'  AfTirmcd  on  error,  7  M.  &  W.  126.  And  see  Phoenix  Ins.  Co.  v.  Do.ster,  106  U.  S 
30;  SjirM)n(!r  v.  Baxter,  16  Pick.  409;  Beckct  v.  Gridley,  67  Minn,  37;  McLean  n 
Kepul>lic  InH.  Co.,  3  Lans.  421  ;  Genesee  College  v.  Dodge,  26  N.  Y.  213. 

3  5  Tauiil.  ul  ^).  UO. 


SECT.   Il.J  MAKIK    V.    WATKLNSON.  14* 

be  siiflicienl."  [Bramwell,  B.,  referred  to  L.  8,  "  if  a  condition,  cove- 
nant, or  promise,  be  to  pay  as  much  for  goods  as  ever}'  other  paj's  ;  the 
obligee  shall  give  notice  how  much  another  pays."]  In  Vin.  Abr.  Con- 
dition (A.  d.)i  pll.  13,  38,  it  is  laid  down  that  when  the  condition  is  au 
act  to  be  performed  b}'  a  stranger,  the  obligor  must  take  notice  at  his 
peril ;  but  in  the  case  cited  in  the  latter  placitum  (Pollen  v.  Kinges- 
meal,  as  stated  in  the  margin),  and  in  Han-is  v.  Ferrand,  reported  in 
Hardr.  41,  and  cited  in  Vin.  Ab.  Notice,  A.  2,  pi.  12,  the  principle  is 
more  fully  and  more  correctly  stated  that  "notice  is  not  necessary 
where  the  thing  lies  as  much  in  the  cognizance  of  the  one  as  the  other ; 
but  where  it  lies  more  properly  in  the  cognizance  of  the  plaintiff  than 
of  the  defendant  notice  is  necessary."  That  principle  was  acted  upon 
in  Vyse  v.  Wakefield,  and  is  entirely  applicable  to  this  case.  [Mak- 
TiN,  B.  A  distinction  has  always  been  made  between  a  condition  and 
a  covenant.  Channell,  B.  The  principle  has  been  laid  down,  that 
where  notice  or  demand  is  merel}-  formal,  the  bringing  of  the  action  is 
sulBcient  notice,  but  not  otherwise.]  Here  the  notice  is  essential ;  \i 
the  lessor  is  to  have  no  notice,  extensive  repairs  may  have  been  exe- 
cuted by  the  tenant,  of  which  the  lessor  knows  nothing,  and  of  the 
necessity  of  which  he  has,  after  they  are  done,  no  means  of  judging, 
but  for  which  he  may  be  compelled  to  pay ;  and  he  may  be  made  liable 
for  consequential  damage  which  he  had  no  opportunity  of  preventing. 
[Bramwell,  B.  The  case  would  be  different  if  the  covenant  were,  on 
the  making  of  the  lease,  to  put  in  repair.  But  the  plaintiff's  conten- 
tion would  reduce  the  lessor  to  a  dilemma ;  if  he  went  on  the  premises 
to  repair,  and  repairs  were  not  needed,  he  would  be  liable  to  be  sued  in 
trespass  ;  if  he  did  not  go  and  repairs  were  needed,  he  would  be  liable 
for  consequential  damage,  and  he  could  have  no  knowledge  whether 
the}"  were  or  were  not  needed.] 

Kemplay^  in  support  of  the  demurrer.  K  the  defendant  is  right, 
there  is  no  difference  between  a  covenant  to  repair  and  a  covenant  to 
repair  on  notice.  The  rule  is,  that  notice  is  not  necessary  unless  it  is 
stipulated  for  b}'  the  contract;  see  1  Wms.  Saund.  116,  note  to  Cutler' 
V,  Southern,  and  2  Wms.  Saund.  62,  n.  (4),  where  all  the  authorities  are 
collected ;  Cole's  Case.  [Bramwell,  B.  The  covenant  in  Cole's 
Case  was  to  save  harmless,  but  if  it  had  been  merel}'  to  indemnify',  must 
not  notice  have  been  given  of  the  damnification?]  The  defendant's 
view  cannot  be  sustained  without  adding  words  to  the  covenant,  and 
there  is  no  authority  for  such  addition.  [Bramwell,  B.  Words  were 
added  in  Vyse  i'.  Wakefield.  The  question  is,  whether  in  reason  the 
covenant  does  not  re(iuire  the  addition  ;  we  must  construe  it  Lf  possible 
as  a  covenant  made  by  reasonable  people.]  It  is  not  necessary  for  that 
puq)ose  to  add  words  ;  there  is  nothing  unreasonable  in  it  as  it  stands  , 
the  lessor  being  under  an  obligation  to  repair  would  have  an  implied 
Ucense  to  do  all  things  necessary.  The  dictrim  in  Moore  v.  Clarke,  waa 
Dot  necessary  to  the  case  ;  on  the  other  hand.  Coward  r.  Gregory  *  is  in 

1  Law  Rep.  2  V.  1'    \a.\ 
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fuvor  of  the  plaintiff,  [Bramwell,  B.  There  the  covenant  was  to  pul 
/he  premises  in  repair,  which  implied  they  were  out  of  repair.] 

CiiAN^Ki-L,  B.  I  am  of  opinion  that  this  is  a  good  plea.  The  declara- 
tion is  good,  because  it  avers  the  performance  of  conditions  precedent, 
v\l)ich  woul']  include  a  request  if  a  request  is  necessarj'.  The  question 
13.  whether  the  plea  denying  the  giving  of  notice  is  a  good  defence.  I 
agree  that  the  case  of  ^Nloore  v.  Clarke  is  not  an  authority ;  because, 
although  wliat  was  said  there  upon  this  point  was  said  bj'  two  very 
ennnent  judges,  one  of  them  (Gibbs,  J.)  peculiarly  conversant  with 
pleading,  and  was  illustrative  of  the  matter  under  discussion,  yet  it  was 
not  necessary  to  the  determination  of  the  case.  We  must,  therefore, 
look  at  the  question  apart  from  direct  authority,  and  upon  general  prin- 
ciples. And,  looking  at  it  in  this  wa}',  Vyse  v.  Wakefield  is  to  some 
extent  an  authority,  for  it  warrants  the  proposition  that,  when  a  cove- 
nant would,  according  to  the  letter,  be  an  unreasonable  one,  words  not 
inconsistent  with  the  words  used  maj'  be  interpolated  to  give  it  a  reasona- 
ble construction.  This  proceeds  on  the  assumption  that  the  contract- 
ing parties  were  reasonable  men,  and  intended  what  was  reasonable. 
If.  however,  the  language  of  the  covenant  is  clearl}'^  inconsistent  with 
the  words  sought  to  be  added,  I  agree  that,  however  absurd  the  cove- 
nant may  be,  it  cannot  be  varied. 

Now  here  repairs  are  to  be  done  to  the  exterior  of  the  premises,  as 
to  which  it  is  just  possible  that  the  lessor  might  by  observation 
acquire  a  knowledge  of  their  necessity.  But  the  main  timbers  of  the 
building,  which  must  be  within  its  carcase,  and  the  roofs  are  to  be 
kept  in  repair ;  and  of  the  repairs  required  for  these  he  could  have  no 
knowledge  without  notice.  He  could  not  enter  to  see  the  condition 
of  tliose  parts,  even  though,  independentl}'  of  his  obligation  under  the 
oovonant,  it  might  be  of  great  consequence  to  him  to  be  acquainted 
with  it.  Here,  therefore,  by  the  rule  of  common  sense,  which  is  sup- 
ported by  the  case  of  Vyse  v.  Wakefield,  we  ought  to  import  into  the 
covenant  the  condition  that  he  shall  have  notice  of  the  want  of  repair 
before  he  can  be  oallf^d  on  under  the  covenant  to  make  it  good. 

Bkamwell,  B.  1  am  also  of  opinion  that  the  plea  is  good.  To 
hold  it  to  be  so.  we  must  hold  the  defendant's  covenant  to  be  a  cove- 
niiii!  lo  ropnir  on  notice.  I  have  the  strongest  objection  to  interpolate 
words  into  a  contract,  and  think  we  ought  never  to  do  so  unless  there 
is  some  cogent  and  almost  irresistible  reason  for  it,  arising  fiom  the 
Mbsurdity  of  the  contract  if  it  is  read  without  them.  Does  such  a 
reiisf)n,  then,  exist  here?  I  think  it  does.  I  think  that  we  are  irre- 
Bistihly  driven  to  say  that  the  parties  cannot  have  intended  so  prepos- 
teiouH  a  covenant  as  that  the  defendant  should  keep  in  repair  that  of 
wliicli  he  has  no  means  of  ascertaining  the  condition.  The  lessee  is  in 
pusHCHsion  ;  hu  can  say  to  the  lessor:  "You  shall  not  come  on  the 
premises  without  lawful  cause  ;  "  and  to  come  for  the  purpose  of  looking 
intf)  the  state  of  tlie  premises  would  not  be  a  lawful  cause.  If  tlie 
'<'HBor  comes  to  lepair  when  no  repair  is  needed,  he  will   be  a  tre»> 


SECT.   II.]  MAKIN   V.   WATKiJSSON.  143 

passer ;  if  he  does  not  come,  he  will,  according  to  the  plaintiff's  cone 
tention,  be  liable  to  an  action  on  the  covenant  if  repair  is  needed,  anJ 
(^'ill  be  liable,  not  only  to  the  cost  of  repair,  but  to  consequential 
damage  for  injury  to  chattels  caused  by  want  of  the  repairs  he  had  no 
opportunity  of  effecting.  This  is  so  preposterous  that  we  ought  to  hold 
that  the  parties  intended  the  covenant  to  be  read  with  the  qualification 
suggested. 

As  to  the  authorities,  we  have,  in  the  first  place,  an  obiter  dictum 
of  two  eminent  judges,  which  was  appropriate  to  the  matter  in  hand, 
and  is  therefore  of  great  value,  though  not  binding.  The  authorities 
on  analogous  cases,  collected  in  Comyns'  Digest,  are  b}'  no  means 
clear ;  some  seem  one  way,  some  another ;  and  one,  which  occurs 
under  the  title  Condition,  L.  9,  is  ver^'  much  in  favor  of  the  plaintiff. 
The  case  there  referred  to  is  Fletcher  v.  P3'nsett,^  where,  it  appears, 
the  defendant  covenanted  with  the  plaintiff  that,  if  he  would  marry 
the  defendant's  daughter,  the  defendant  would  assure  to  him  a  certain 
copyhold  ;  and  it  was  held  that  the  plaintiff  was  entitled  to  sue  without 
giving  notice  of  the  marriage.  It  seems  to  be  suggested  that,  when 
the  engagement  is  conditional  upon  the  doing  of  an  act  by  a  third 
person,  notice  must  be  taken  from  that  person.  But  this  cannot  be 
the  reason  of  the  rule  ;  for  in  a  case  put  under  L.  8  of  the  title  I  have 
referred  to,  it  is  said  that  a  promise  to  pay  as  much  for  goods  as  any 
other  pays  requires  a  notice  of  how  much  another  pa3'S.^  But  there 
seems  no  reason  why  the  obligee  should  be  less  bound  to  give  notice, 
or  the  obligor  more  bound  to  take  notice,  of  the  act  of  a  stranger  than 
of  the  act  of  the  obligee  himself,  as  In  some  of  the  cases  put  in  L.  9, 
where  it  is  said  notice  is  not  necessary. 

If  we  look  to  the  reason  of  the  rule,  it  is  that  when  a  thing  is  in  the 
knowledge  of  the  plaintiff,  but  cannot  be  in  the  knowledge  of  the  de- 
fendant, but  the  defendant  can  onl}^  guess  or  speculate  about  the  mat- 
ter, then  notice  is  necessary. 

To  have  inserted  a  provision  in  the  covenant,  requiring  notice,  would 
certainly  have  been  ver}'  reasonable.  When  it  is  a  question  of  putting 
it  into  the  covenant  by  impUcation,  one  must  needs,  as  in  all  such  cases, 
have  great  doubt ;  but  upon  the  whole,  looking  to  the  authorities,  and 
bearing  in  mind  what  is  said  in  Moore  v.  Clark,  I  think  we  are  war- 
ranted in  so  reading  the  covenant. 

1  Cro.  Jac.  102 ;  see  to  same  encct,  Boll.  Abr.  Cond.  C.  1,  2,  -S,  4,  under  the  head- 
ing "  At  what  time  performance  should  be  when  no  time  is  limited." 

2  Holmes  v.  Twist,  the  case  there  referred  to,  was  decided  by  the  Exchequer  Cham- 
ber, reversing  the  judgment  of  the  King's  Bench,  some  judges  of  the  court  below, 
agreeing  with  tlie  judgment  of  reversal  (Hob.  51);  the  reason  there  assigned  was, 
that  the  price  was  "a  thing  of  his  (the  plaintiff's)  private  knowledge,  and  not  like 
the  case  of  bond  to  perform  the  award ; "  in  Cro.  Jac.  4^2,  where  the  same  case  is 

referred  to  in  a  similar  case  of  v.  Honning  (Haul  /•.  Hennnings,  in  1  Roll.  Rep. 

286),  it  is  said  a  difference  was  taken  "  if  the  agreement  be  that  he  shall  pay  so  much 
as  J.  S.  in  particular  paid;  in  that  case  (jniu  roimtat  dn  pnsot.d,  and  lie  is  iiiilitlVreiiily 
named  betwixt  them,  the  defendant  at  his  peril  shall  inquire  of  him,  and  the  plaintifl 
is  not  bound  to  give  notice."  The  latter  reason  seems  to  be  adopted  by  Parke,  B.,  u 
Vyse  ".  Wakefield  {(>  M.  &  W.  at  pp.  463,  464),  as  the  mho  decidendi  of  these  case* 
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]\IAIm^^  B.  I  am  of  opinion  that  this  plea  is  bad.  I  think  that 
when  we  are  construing  a  contract  we  ought  to  adhere  to  its  words, 
and  not  insert  words  not  to  be  found  in  it ;  otherwise  it  is  impossible 
for  the  parties  to  know  what  are  the  obUgations  they  have  bound  them- 
selves to,  or  for  counsel  to  advise  with  certainty.  Now  the  declaration 
states  a  covenant  by  the  defendant  to  keep  in  good  and  substantial 
repair,  and  that  the  defendant  did  not  keep  in  repair.  In  answer  to 
this  the  plea  alleges  that  there  was  no  notice  of  want  of  repair.  I 
think  this  plea  bad,  and  for  the  simplest  reason,  that  no  such  stipula- 
tion is  contained  in  the  covenant,  nor  any  thing  from  which  such  a 
stipulation  can  be  inferred. 

1  cannot  perceive  that  the  covenant  as  it  stands  is  so  unreasonable 
as  is  alleged.  Moreover,  there  are  in  leases  covenants  to  repair  gener- 
ally, and  covenants  to  repau'  on  notice ;  but  if  this  covenant  is  con- 
strued in  the  wa}'  proposed,  it  is  idle  to  require  notice  in  terms ;  the 
one  covenant  will  do  as  well  as  the  other. 

The  authorities  appear  to  me  directly  against  the  plea.  The  pro- 
position laid  down  b}-  ]Mr.  Cowling  arguendo  in  Vyse  v.  Wakefield  is, 
1  apprehend,  perfectly  correct:  "The  general  rule  is  that  a  party  is 
not  bound  to  do  more  than  the  terms  of  his  contract  oblige  him  to 
do ; "  and  all  the  judgments  support  what  he  says.  Lord  Abinger, 
C.  B.,  says :  "  The  rule  to  be  collected  from  the  cases  seems  to  be  this, 
that  where  a  party  stipulates  to  do  a  certain  thing  in  a  certain  specific 
event  which  may  become  known  to  him  or  with  which  he  can  make 
himself  acquainted,  he  is  not  entitled  to  any  notice,  unless  he  stipulates 
for  it."  Now,  the  assumption  in  the  present  case  that  the  defendant 
cannot  know  without  notice  is,  in  my  judgment,  idle.  Pakke,  B., 
sa3's  :  "  The  general  rule  is  that  a  party  is  not  entitled  to  notice  unless 
he  has  stipulated  for  it ;  but,"  he  adds,  "  there  are  certain  cases  where, 
from  the  nature  of  the  transaction,  the  law  requires  notice  to  be  given, 
though  not  expressly  stipulated  for ; "  he  proceeds  to  describe  those 
cases  as  cases  where  the  thing  to  be  performed  is  indefinite,  and  at  the 
option  of  the  plaintiff;  and  he  decides  the  case  before  him  on  the 
ground  that  an  option  still  remained  to  be  exercised  by  the  plaintiff. 
Tlie  present  transaction  is  not  of  such  a  nature.  Lastly,  Rolfe,  B., 
says  :  "  I  own  that  when  the  case  was  first  opened  my  impression  was 
in  favor  of  the  plaintiff;  and  for  this  reason,  that  when  a  party  enters 
into  a  contract  he  is  bound  to  i)erform  it,  whether  reasonable  or  not. 
Where  the  law  casts  an  obligation  upon  him,  it  says  that  it  shall  be 
reasonable ;  but  that  is  not  so  when  a  party  contracts  to  do  a  partic- 
ular act,  for  then  it  is  his  own  fault  for  entering  into  such  a  contract." 
I  entirely  agree  with  the  rule  of  law  so  stated,  and  therefore  think  we 
are  not  at  liberty  to  import  any  such  stipulation  into  this  covenant  as 
Uic  <lt;fendant  claims.  Judgment  for  the  defendant.^ 

1  L.  &  S.  W.  Railway  Co.  v.  Flower,  1  C.  P.  D.  77 ;  Manchester  Warehouse  Co.  v. 
Chtt,  5  C.  P.  D.  507;  Thomaa  v.  Kingsland,  12  Daly,  315;  Sinton  v.  Butler,  40 
Ohio  St.  158.  ace. 
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HUGALL  V.   McLEAN. 
In  the  Queen's  Bench  Division,  Court  of  Appeal,  Mat  1,  1885. 

[Reported  in  53  Law  Times  Reports,  94.] 

This  was  an  action  to  recover  a  sum  of  £63  as  damages  for  an 
alleged  breach  of  an  agreement  to  keep  the  drains  and  sewers  of  a 
house  in  tenantable  repair. 

The  defendant,  who  was  receiver  in  an  administration  action,  let  a 
house  to  the  plaintiff  for  three  j'ears  from  August,  1882,  by  an  agree- 
ment by  which  the  defendant  agreed  to  execute  the  "repairs  to  the 
roof,  main  walls,  main  timbers,  drains,  and  sewers,  which  are  to  be 
kept  in  good  tenantable  repair  and  condition  bj^  the  receiver  during  the 
tenancy." 

On  the  18th  June,  1883,  while  the  plaintiff  was  in  occupation  under 
the  agreement,  the  basement  of  the  house  was  flooded  with  sewage  in 
consequence  of  the  defective  condition  of  the  drains.  The  plaintiff 
thereupon  sent  for  a  sanitar\'  engineer  and  instructed  him  to  put  the 
drains  into  a  proper  state  of  repair.  On  the  22d  Sept.,  1883,  after  the 
repairs  had  been  executed,  the  plaintiff  wrote  to  the  defendant  com- 
plaining of  the  expense  to  which  she  had  been  put,  and  asking  whether 
she  should  send  him  the  bill  for  the  repairs.  This  was  the  first 
notice  which  the  defendant  received  that  the  basement  of  the  house  had 
been  flooded. 

At  the  trial  the  jurj-  found  that  the  plaintiff  did  not  know,  and  had 
not  the  means  of  knowing,  that  the  drains  were  in  a  defective  condition 
before  the  18th  June,  1883.  They  also  found  that  the  defendant  did 
not  know  that  the  drains  were  in  a  defective  condition  before  that  date, 
but  the3'  found  that  he  had  the  means  of  knowing. 

Upon  these  findings  Wills,  J.,  gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

Lewis  Cowards  for  the  plaintiff. 

Fullarton,  for  the  defendant. 

Brett,  M.  R,  The  terms  of  the  agreement  in  the  present  case  are 
substantially  the  same  as  those  of  the  covenant  in  Makin  v.  Watkinson, 
23  L.  T.  Rep.  n.  s.  592  ;  L.  R.  6  Ex.  25  ;  and  as  those  of  the  act  of 
Parliament  in  The  London  and  Southwestern  Railway  Compan}'  v. 
Flower,  33  L.  T.  Rep.  n.  s.  687  ;  1  C.  P.  Div.  77,  and  therefore  I  am  of 
opinion  that  we  must  give  the  agreement  the  same  interpretation  as  was 
given  in  those  cases.  It  is  the  case  of  an  agreement  drawn  in  the  form 
of  a  common  covenant  in  a  lease,  and  the  meaning  of  such  a  covenant 
was  settled  b}'  a  decision  given  nearh'  fifteen  years  ago  (Makin  v.  Wat- 
kinson, ubi  sup.)  ;  that  decision  has  been  followed  in  other  cases,  and 
no  doubt  many  covenants  in  leases  have  been  drawn  on  the  faith  of  the 
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interpretation  placed  on  the  covenant  in  that  case.  This  being  so,  I 
think  that,  even  if  we  disagreed  with  the  view  adopted  in  Makin  v. 
Watkinson,  we  should  still  be  bound  to  give  the  same  interpretation  to 
the  agreement  in  this  case  ;  but  in  my  opinion  it  is  impossible  to  doubt 
that  the  reasons  for  the  interpretation  placed  on  the  covenant  in  Makin 
V.  Watkinson  are  unanswerable.  We  must  look  at  the  implication 
which  the  judges  made  in  that  case,  and  which  will  be  found  at  the  end 
of  the  judgment  of  Channell,  B.,  where  he  says  :  "  We  ought  to  import 
into  the  covenant  the  condition  that  he  shall  have  notice  of  the  want  of 
repair  before  he  can  be  called  on  under  the  covenant  to  make  it  good." 
L.  R.  6  Ex.  at  page  28.  This  shows  that  we  must  impl}'  this  condition 
as  if  it  were  written  into  the  agreement ;  and  if  this  is  so  the  tenant 
must  take  care  that  the  landlord  has  notice  of  the  defective  state  of 
repair.  I  doubt  whether,  if  the  landlord  had  notice  aliu?ide  he  would 
be  liable,  but  it  is  not  necessary  to  decide  this.  If  he  were  told  by  a 
neighbor  that  the  premises  were  out  of  repair  it  might  happen  that  he 
would  be  unable  to  enter.  Here  the  landlord,  according  to  the  finding 
of  the  jur}',  had  the  means  of  notice  of  the  want  of  repair ;  but  this 
does  not  help  the  plaintiff  so  as  to  enable  her  to  treat  the  landlord  as  if 
he  had  had  actual  notice.  It  is  clear  that  on  such  an  agreement  the 
landlord  is  not  liable  until  he  has  had  notice. 
Baggallay  and  Bowen,  L.  JJ.,  concurred. 

Appeal  dismissed. 


ASHLEY   HAYDEN  v.  WILLIAM  BRADLEY. 
Supreme  Judicial  Court  of  Massachusetts,  September  Term,  1856. 

[Reported  in  6  Gray,  426.] 

Action  op  contract  to  recover  damages  for  the  defendant's  failure 
to  keep  in  repair  the  buildings  incliifled  in  a  lease  from  the  defendant 
to  the  plaintiff  of  a  hotel  and  farm  in  Southwick,  by  which  the  defend- 
ant covenanted  to  "  put  the  buildings  and  fences  on,  around,  and  about 
the  premises  in  a  good  condition,  and  so  to  maintain  them  for  and  dur- 
ing the  term  of"  the  lease,  and  the  plaintiff  covenanted  "that  the 
lessor  may  enter  to  view  and  make  improvements,  and  to  expel  the 
lessee,  if  he  shall  fail  to  pay  the  rent,  or  make  or  suffer  any  strip  or 
waste  thereof." 

At  the  trial  in  the  Court  of  Common  Pleas  the  defendant,  who 
resided  in  Springfield,  contended  that  he  was  not  liable,  under  his  cov- 
enant, for  damages  arising  from  want  of  repair,  after  the  plaintiff  had 
entered  into  the  occupation  of  the  premises  under  the  lease,  and  before 
notice  to  the  defendant  of  such  want  of  repair.  But  Mellen,  C.  J., 
infttructed  the  jury  that  "  for  defects  in  the  buildings,  occurring  after 
the  commciicetncnt  of  the  lease,  the  plaintiff  was  entitled  to  recover 
damages  for  such  want  of  repair  from  the  time  such  defects  occurred ; 
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it  being  the  duty  of  the  defendant,  under  this  lease,  to  take  notice  of 
such  defects  or  want  of  repair,  and  prevent  damage  to  the  plaintiff  by 
repairing  the  same,  without  notice  from  the  plaintiff."  The  jury  returned 
a  verdict  for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

IT.  Vose,  for  the  defendant. 

W.  G.  Bates,  for  the  plaintiff. 

Metcalf,  J.  The  established  rule  of  law,  which  the  court  are  now 
to  appl}',  is  rightl}'  stated  by  Lord  Abinger  in  Vyse  v.  Wakefield,  6  M. 
&  W.  452,  453.  It  is  this  :  "  Where  a  party  stipulates  to  do  a  certain 
thing  in  a  certain  specific  event  which  ma\"  become  known  to  him,  or 
with  which  he  can  make  himself  acquainted,  he  is  not  entitled  to  any 
notice,  unless  he  stipulates  for  it ;  but  when  it  is  to  do  a  thing  which 
lies  within  the  peculiar  knowledge  of  the  opposite  party,  then  notice 
ought  to  be  given  him,"  The  case  at  bar  comes  within  the  first  branch 
of  this  rule.  The  defendant  stipulated  to  maintain  the  buildings  in 
good  condition  during  the  term  for  which  he  demised  them  to  the  plain- 
tiff, on  the  happening  of  a  specific  event,  to  wit,  that  the}'  should  not 
be  in  good  condition,  but  should  need  repairs.  He  might  have  known, 
or  made  himself  acquainted  with  the  fact,  that  thej-  needed  repairs. 
And  he  did  not  stipulate  for  notice.  See  Smith  v.  Goffe,  2  Ld.  Raym. 
1126,  and  11  Mod.  48;  1  Saund.  PL  «fc  Ev.  (2d  ed.)  214;  System'  of 
Pleading,  126,  127  ;  Lawes  PI.  in  Assump.  (Amer.  ed.)  176  et  seq.^ 

But  if  the  defendant's  agreement  to  maintain  the  buildings  in  good 
condition  were  not  of  itself  sufficient  to  decide  the  question  raised  in 
this  case,  j'et  there  is  another  clause  in  the  lease  which  is  decisive, 
namely,  the  reservation  by  the  defendant  of  a  right  of  entr}'  upon  the 
premises  "to  view  and  make  improvements."  He,  therefore,  having 
provided  for  himself  the  means  of  ascertaining  the  contingenc}'  upon 
which  he  was  to  make  repairs,  was  not  entitled  to  notice  from  the 
plaintiff  that  the  contingenc}'  had  happened.  Keys  v.  Powell,  2  A.  K. 
Marsh.  254.  Exceptions  overruled. 


EBENEZER  HUNT  v.  EDWARD   ST.  LOE  LIVERMORK. 
Supreme   Judicial   Court   of   Massachusetts,   April   Term,    1828. 

[Reim-ted  in  5  Pickering,  .396.] 

Assumpsit  on  a  promissory'  note  from  the  defendant  to  the  plaintiff. 
not  negotiable,  dated  February  26,  1823,  for  $1,400,  payable  on  de- 
mand. 

^  In  Hutchinson  v.  Cumming.s,  156  Mass.  329,  330,  the  court  said  in  regard  to  an 
agreement  to  repair,  "  Assuming  in  favor  of  the  plaintiff  that  this  agreement  bound 
the  defendants  to  make  all  necessary  repairs  while  Mrs.  Dennin  continued  to  occupy. 
it  must  be  implied  that  the3'  were  only  to  make  repairs  upon  reasonable  notice." 
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At  the  trial  before  Morton,  J.,  the  plaintiff  called  a  \ntness,  who  tes- 
tified that  on  the  2d  of  December,  1824,  the  plaintiff  demanded  of  the 
defendant  payment  of  the  note,  or  a  return  of  the  bond  hereafter  men- 
tioned ;  but  that  the  defendant  did  not  pay  the  note,  nor  retui'n  the 
bond,  but  replied  that  what  is  written  is  written. 

The  defendant  then  gave  in  evidence  a  bond  from  the  plaintiff,  dated 
February  26,  1823,  conditioned  that  the  plaintiff,  upon  the  defendant's 
pa}ing  him  the  sum  of  $1,400,  should  make  and  execute  to  the  defend- 
ant a  good  and  valid  warranty  deed  of  certain  land  which  the  defend»»nt 
had  agreed  to  purchase  of  the  plaintiff  for  the  sum  mentioned. 

The  defendant  also  produced  the  following  receipt,  signed  by  the 
plaintiff:  "  P'ebruar}'  26,  1823.  Received  of  E.  S.  Livermore  a  note 
of  hand  for  $1,400,  for  which  I  have  this  day  given  him  a  bond  for  a 
deed  of  a  certain  piece  of  land :  but  provided  the  bargain  is  not  earned 
into  effect,  I  am  to  deliver  up  said  note  upon  said  Livermore's  deliver- 
ing up  said  bond." 

The  defendant  contended  that  the  plaintiff  was  not  entitled  to  his 
action  before  he  had  tendered  a  deed  of  the  estate  described  in  the 
bond,  and  that  the  defendant  now  had  a  right  to  rescind  the  contract 
refen-ed  to  in  the  bond  and  receipt,  and  to  return  the  bond  to  the  i)hiin- 
tiff,  which  he  offered  to  do  in  Court.  But  the  judge,  being  of  opinion 
that  these  facts  did  not  amount  to  a  defence  against  the  note,  directed 
the  defendant  to  be  called.  If  the  whole  Court  should  be  of  a  differ- 
ent opinion,  the  default  was  to  be  taken  off  and  the  plaintiff  to  become 
nonsuit. 

Livermore  and  Hoar.,  for  the  defendant.  The  three  writings,  bearing 
the  same  date  and  relating  to  the  same  subject-matter,  are  to  be  con- 
sidered as  one  transaction,  and  they  show  a  promise  by  the  defendant 
to  pay,  provided  the  condition  of  the  bond  is  performed.  If  the  bar- 
gain was  not  carried  into  effect,  the  note  was  to  be  given  up.  The 
plaintiff  therefore  should  have  performed  his  part  of  the  contract,  or  at 
least  have  tendered  a  deed  of  the  land  as  a  condition  precedent  to 
bringing  an  action  on  the  note.  Collins  v.  Gibbs,  2  Bun*.  899  ;  Thorpe 
V.  Thorpe,  1  Ld.  Rajnn.  662  ;  s.  c.  1  Salk.  171 ;  Pordage  v.  Cole,  1 
Wms.  Saund.  320,  note  4. 

The  note  was  a  nudum  •pactum.  No  consideration  was  given  for  it : 
and,  independent  of  that  objection,  it  is  not  recoverable,  for  when  the 
land  was  to  be  conveyed  the  money  was  to  be  paid  ;  so  that  whether  the 
bargain  for  the  land  should  be  carried  into  effect  or  rescinded,  the  note 
was  to  be  given  up.     It  was  in  fact  a  nullity. 

Stearns.,  contra.  It  is  manifest,  on  the  face  of  the  papers,  that  giving 
the  reeei[)t  was  an  after  transaction.  The  payment  of  the  consideration 
is  a  condition  precedent  to  giving  a  deed,  but  the  note  is  unqualified  in 
its  terms,  and  being  on  demand  might  have  been  sued  immediately. 

But  if  tl)e  several  writings  were  one  transaction,  they  do  not  consti- 
tute a  defence  against  the  note.     If  there  was  a  mutual  right  to  rescind, 
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tt  was  not  without  a  limitation  as  to  time,  and  nearT^'Wo  ^--^trs  had 
elapsed  before  paj-ment  of  the  note  was  demanded  ;  which  aUowed  the 
defendant  more  than  a  reasonable  time  to  make  his  election.  Bothy's 
case,  6  Co.  31  ;  Pothier  on  Obligations,  No.  205. 

The  opinion  of  the  Court  was  drawn  up  b}' 

Putnam,  J.     We  think  that  the  note,  the  receipt,  and  the  bond  should 
•)e  construed  as  if  they  were  parts  of  one  contract. 

The  plaintLtf  on  his  part  agreed  Ip  convey  the  land  to  the  defendant 
when  he  should  pay  the  purchase-money,  and  the  defendant  agreed  to 
pay  tlie  purchase-mone}-  when  the  plaintiff  should  convey-  the  land.  As 
no  time  for  the  conveyance  or  for  the  paj-ment  is  mentioned,  the  law 
supplies  the  deficienc}'  by  providing  that  the  contract  should  be  ex- 
ecuted in  a  reasonable  time.  And  an  offer  to  do  what  the  contract 
required  of  either  part}',  and  a  demand  and  refusal  of  the  other  to  do 
what  was  required  of  him,  would  entitle  the  party  so  offering  to  perfoiTn 
to  a  remedy  upon  the  contract.  It  is  clear  to  our  minds,  that  the  con- 
tract is  to  be  construed  as  containing  dependent  stipulations.  Neithei 
party  intended  to  trust  to  the  personal  security  of  the  other.  If  Hunt 
had  in  a  reasonable  time  offered  to  give  a  good  deed  of  the  land,  and 
had  demanded  pa^-ment  of  the  money  mentioned  in  the  note,  and  Liver- 
more  had  refused  to  accept  the  deed  and  to  pay  according  to  his  en- 
gagement, Hunt  would  have  had  his  remedy  at  law  against  Livermore 
for  the  purchase-money.  On  the  other  hand,  if  Livermore  had  in  a 
reasonable  time  offered  to  pay  his  note,  and  had  demanded  a  deed,  and 
Hunt  had  refused  to  accept  the  monej'  and  to  give  the  deed  simultane- 
ously, Livermore  would  have  had  his  remedy  at  law  against  Hunt  for 
the  damages  sustained  by  his  not  conveying  the  land  according  to  his 
agreement. 

If  the  stipulation  contained  in  the  receipt  of  the  plaintiff  to  deliver 
up  the  note  upon  the  defendant's  deliveilug  up  the  bond,  "provided 
the  bargain  is  not  carried  into  effect,"  were  to  be  construed  to  give 
either  party  an  election  at  his  own  pleasure  to  annul  the  contract,  it  is 
evident  that  the  contract  could  never  be  carried  into  effect  against  him 
who  should  please  to  avoid  it.  It  would,  in  effect,  have  no  binding 
operation.  It  would  not  be  what  the  civil  law  defines,  "juris  vinculum 
quo  necessitate  adstringimur."  "  It  is  of  the  essence  of  all  agreements 
which  consist  of  promising  something,  that  the}^  should  produce  an  obli- 
gation in  the  part}'  making  the  promise  to  discharge  it ;  hence  it  follows 
that  nothing  can  be  more  contradictory  to  such  an  obligation  than  the 
entire  liberty  of  the  party  making  the  promise  to  perform  it  or  not  as 
he  may  please."  Pothier  on  Oblig.  No.  47,  48.  The  case  at  bar  strongly 
illustrates  that  position.  If  it  were  that  either  party  had  the  entire  lib- 
erty of  vacating  it,  the  contract  would  be  void  for  want  of  obligation. 
Tt  would  stand  thus  :  Hunt  engages  to  convey  his  land  to  Livermore 
for  81,400,  if  Hunt  shall  please  to  do  so;  and  Livermore  engages  to 
pay  §1,400  for  the  land,  if  he  shall  please  to  do  so.  We  cannot  suj> 
pose  the  parties  intended  to  make  such  a  vain  bargain.     We  are  satis 
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&ed  thiit  it  wa8  a  valid  contract,  containing  dependent  stipulations  to  be 
performed  by  each  before  he  could  compel  a  performance  by  the  other. 
It  follows,  therefore,  that  the  plaintiff  was  not  entitled  to  the  mone^-  oi 
price  of  the  land,  inasmuch  as  he  neglected  to  offer  to  convey  the  land 
by  a  proper  deed. 

We  are  all  of  opinion  that  the  default  should  be  taken  off,  and  that 
the  plaintiff  should  be  nonsuited.^ 


^ 


BEECHER  V.  CONRADT. 
New  York  Court  of  Appeals,  September  Term,  1856. 

[Reported  in  3  Kernan,  108.] 

Action  commenced  in  the  Supreme  Court,  in  1851,  to  recover  the 
amount  agreed  to  be  paid  by  the  defendant  in  and  by  the  contract  here- 
inafter mentioned.  The  complaint  alleged  the  making  of  the  contract ; 
that  it  had  been  duly  transferred  to  the  plaintiff;  that  the  party  of  the 
first  part  to  the  contract  and  the  plaintilf  had  always  fulfilled  and  kept 
all  things  therein  contained  on  their  part  to  be  performed ;  that  the 
defendant  had  neglected  to  pay  the  amount  agreed  to  be  paid  bj'  him  ; 
an(i  that  the  whole  amount  of  the  principal  and  interest  named  in  the 
contract  was  due  and  unpaid,  and  judgment  for  this  amount  was  de- 
manded. The  answer  put  all  the  allegations  of  the  complaint  in  issue. 
The  cause  was  tried  at  the  Oneida  County  Cinmit,  held  b^'  Mr.  Justice 
(iridic}'.  The  plaintiff  read  in  evidence  the  contract  mentioned  in  the 
complaint.  It  was  dated  the  third  day  of  January,  1839,  and  executed 
I'V  Abraham  Varick,  as  surviving  executor  of  the  will  of  one  Walker, 
deceased,  as  paity  of  the  first  part,  and  by  the  defendant  as  part}'  of  the 
second  part.  By  the  terms  of  this  contract  the  party  of  the  first  part, 
in  consideration  of  one  cent  to  him  paid,  and  ''  upon  the  express 
condition  that  the  part}'  of  the  second  part  shall  and  do  well  and 
faitlifully  perform  the  covenants  hereinafter  mentioned,  and  to  be  per- 
foiniL'd  on  his  part,"  covenanted  for  himself  and  his  assigns  to 
execute  and  deliver  to  the  party  of  the  second  part  a  deed  of 
conveyance  in  fee,  containing  covenants  of  warranty  against  the 
acts   of  the   grantor,    of  and   for   a   parcel   of  land   which   was   de- 

1  Smith  V.  Henry,  7  Ark.  207;  Sorrells  v.  McHenry,  38  Ark.  127,  134;  Perry  v. 
QuackeuhuBh,  105  Cal.  299;  Tyler  v.  Young,  3  ill.  444;  ThompBon  v.  Shoemaker, 
63  111.  256,  259;  Duncan  v.  Charles,  5  111.  5C1  ;  Ileadly  v.  Shaw,  39  111.  354;  Weiss  v. 
Binnian,  178  111.  241;  Bowle.s  v.  Newhy,  2  Blackf.  364;  Cunningham  v.  Gwinn, 
4  Blackf.  341;  McCulloch  i;.  Dawson,  I  Ind.  413;  Hickman  v.  Rayl,  55  Ind.  551; 
Zehley  v.  Sears,  38  Iowa,  507  ;  Little  v.  Thurston,  58  Me.  86 ;  Smith  v.  Boston  & 
Maiue  K.  li.,  6  Allen,  262;  Fort  Payne  Co.  &  Iron  Co.  v.  Webster,  163  Mass.  134; 
Siglin  1-.  Frost,  173  Mass.  284;  Sutton  v.  Beckwith,  68  Mich.  303;  Powell  v.  Newell, 
69  Minn.  406;  Pe(|ne8  v.  Mosby,  15  Mi.ss.  340;  Divine  v.  Divine,  58  Barb.  264; 
Hoaj;  V.  I'arr,  13  Ilun,  95;  Ewing  v.  Wiglitman,  167  N.  Y.  107;  Shelly  v.  Mikkel- 
•on,  5  N.  Dak.  22;  lirst  Nat.  Bank  v.  Spear,  12  S.  Dak.  108;  Chandler  i;.  Marsh, 


SECT.    II.]  BEECHER    V.   CONRADT.  151 

scribed  in  the  contract;  and  the  defendant,  the  part}-  of  the  second 
part,  covenanted  to  pa}'  to  the  party  of  the  first  part  or  his  assigns 
''the  sura  of  three  hundred  and  ninety-six  dollars  in  five  ecjuaj  aiuuial 
payments,  with  interest  annually  on  all  suras  unpaid."  The  plaintiff 
further  proved  that  the  land  mentioned  in  the  contract  was  conveyed 
and  the  contract  assigned  to  him  in  December,  1850,  and  rested. 
Thereupon  the  counsel  for  the  defendant  moved  the  court  to  nonsulL 
the  plaintiff,  on  the  ground,  among  others,  that  inasmuch  as  the  action 
was  brought  to  recover  the  whole  amount  of  the  purchase-money  afliT 
the  same  had  become  due  by  the  contract,  the  plaintiff  could  not 
recover  without  proving  that  he  tendered  a  conveyance  of  the  land,  or 
offered  to  convey  the  same  to  the  defendant  before  the  commencement 
of  the  action.  The  Court  overruled  the  objection,  refused  to  nonsuit 
the  plaintiff,  and  decided  that  he  was  entitled  to  recover  the  amount  of 
the  purchase-money  mentioned  in  the  contract.  The  counsel  for  the 
deffMidnnt  excepted.  The  judgment  rendered  at  the  circuit  was  af 
firmed  by  the  Supreme  Court  at  a  General  Terra,  held  in  the  Fifth  Dis- 
trict.    The  defendant  appealed  to  this  court. 

Snmucl  Bearrlslpy,  for  the  appellant. 

Charles  A.  Mann,  for  the  respondent. 

Gardiner,  C.  J.  The  plaintiff  has  neither  averred  nor  was  there 
proof  of  any  other  breach  of  the  contract  upon  the  part  of  the  defend- 
ant, except  the  non-pay raent  of  the  })urchase-raoney.  The  plaintiff 
had  a  right  to  sue  for  each  instalment  as  they  severally  became  pay- 
able ;  but  this  right  he  has  waived,  and  now  seeks  to  recover  the  whole 
purchase-money  in  this  action,  without  an  averment  or  proof  of  a 
tender  of  a  conve^'ance  or  a  readiness  or  willingness  to  convey.  It  is 
not  denied  by  the  court  below  that,  if  the  several  pa>Tnents  had  been 
made  as  they  fell  due,  and  the  suit  had  been  commenced  for  the  last 
instalment  alone,  the  plaintiff  must  have  made  such  an  averment  and 
sustained  it  b}'  proof,  if  questioned  ;  the  point  is  too  plain  to  admit 
of  discussion.  It  is,  however,  said  that  a  right  of  action  accrued  as 
the  instalments  became  payable,  which  the  non-performance  of  the 
plaintiff  would  not  discharge.  This  doctrine  assumes  a  right,  upon  the 
part  of  the  plaintiff,  to  divide  his  cause  of  action  into  as  many  suits  as 

4  Vt.  88,  ace.  See  also  Duncan  v.  Clements,  1 7  Ark.  279 ;  Faust  v.  Jones,  23  Ark. 
323;  Falvey  v.  Wooluer,  71  N.  Y.  App.  Div.  331. 

Moggridge  v.  Jones,  14  East,  486 ;  Spiller  v.  Westlake,  2  B.  &  Ad.  155 ;  Ilageman 
V.  Sharkey,  2  Miss.  277  ;  (Jibson  v.  Newman,  2  Miss.  349  ;  Hazlip  v.  Noland,  14  Miss. 
294  ;  Snyder  v.  Murdoc-k,  51  Mo.  175  ;  Lewis  v.  McMillen,  41  Barb.  420,  contra.  See 
also  Tronson  v.  Colby  University,  9  N.  Dak.  559. 

In  many  of  the  cases  cited  above  it  is  not  clearly  brought  out  whether  the  court 
intended  to  decide  that  the  plaintiff  must  show  affirmatively  as  part  of  his  case  pay- 
ment by  him  of  his  obligation,  but  this  was  decided  in  the  following  cases:  Newsome 
V.  Williams,  27  Ark.  632,  635;  Cunningham  v.  Gwinn,  4  Hlackf.  341  ;  Summers  r. 
i^leeth,  45  Ind.  598;  Hatfield  v.  Miller,  123  Ind.  463,  466;  School  District  v.  Rogers, 
8  Iowa,  316;  Ewing  v.  Wightman,  167  N.  Y.  107;  Withers  i^  Atkinson,  1  Watts.  236, 
246.  In  Maine,  it  has  been  held,  however,  that  though  default  in  payment  by  the 
plaintiff  is  a  defence,  such  default  mu.st  be  showu  by  the  defendant.  Manning  v. 
Brown,  10  Me.  49;  Niles  i;.  Phinney,  90  Me.  122. 
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there  were  instalments.  The  first  answer  to  this  suggestion  is,  that 
the  consideration  for  the  conveyance  by  the  vendor  was  an  entire  sum. 
to  be  paid  by  instalments ;  that  the  whole  was  due  at  the  commence- 
ment of  the  action,  and  the  plaintiff  has  sued  for  the  whole  purchase- 
money  without  attempting  to  distinguish,  in  his  complaint  or  evidence, 
between  the  different  instalments.  The  second  answer  is,  that  the 
plaintiff  having  elected  to  wait  until  the  fifth  and  last  instalment 
became  due,  and  upon  the  paj'ment  of  which,  as  this  case  stands,  the 
defendant  would  be  entitled  to  a  deed,  cannot  now  sustain  his  action 
for  either  instalment  without  proof  of  performance  or  readiness  to 
perform  on  his  part.  The  covenants,  as  to  the  four  first  instalments, 
were  originally  independent ;  but  the  plaintiflT,  by  his  omission  to  insist 
upon  a  strict  performance  by  the  defendant,  has  lost  the  right  to  bring 
more  than  one  suit  for  the  money  which  formed  the  consideration  for 
his  conve3'ance.  The  defendant,  by  a  tender  of  the  whole,  which  he 
has  now  a  right  to  pay,  would  be  entitled  to  his  deed.  The  plaintiff 
on  the  other  hand  must  establish  his  right  to  the  consideration  as  an 
entirety,  or  he  cannot  recover  any  thing.  If  he  recovered  in  this  action 
but  $50,  the  judgment  would  be  a  complete  bar  to  any  further  claim  for 
the  purchase-money,  and  when  that  judgment  was  paid  the  defendant 
would  be  entitled  to  his  deed.^ 

The  defendant  could  not  protect  himself  against  an  action  by  an  offer 
to  pay  the  first,  or  all  of  the  four  first  instalments ;  as  the  considera- 
tion was  entire,  and  all  due,  the  plaintiff  could  insist  upon  the  whole. 
And  yet,  if  because  the  covenants  were  originally  independent  they 
must  always  continue  so,  the  defendant  must  have  the  right  to  dis- 
charge by  payments  what  the  plaintiff  could  enforce  by  action. 

The  truth  is,  the  parties  by  lapse  of  time  are  in  the  same  situation 
as  though  the  purchase-money  was  all  payable  at  one  time.  The 
defendant  has  lost  his  right  to  pay  the  instalments  separately,  and  the 
plaintiff  his  right  to  enforce  collection  by  separate  suits.  There  is  but 
a  single  cause  of  action,  one  and  indivisible.  The  defendant,  if  he 
would  obtain  his  deed,  must  pay  all,  and  the  plaintiff,  if  he  would  re- 
cover, must  show  such  a  performance  on  his  part  as  would  entitle  him 
to  all  the  unpaid  consideration.  The  condition  attaches  to  the  whole 
di;ht  and  every  part  of  it.  The  judgment  of  the  Supreme  Court  should 
be  reversed,  and  a  new  trial  ordered.^ 

1  See  Barritt  v.  Belfy,  47  Conn.  323  ;  Maiiton  v.  Gammon,  7  111.  App.  201  ;  Cockley 
r.  Hrucker,  54  Ohio  St.  214.  Compare  Seed  v.  Johnston,  63  N.  Y.  App.  Div.  340; 
McLaughlin  v.  lliil,  6  Vt.  20.     See  Heniian  on  Estoppol,  §§  220,  et  seq. 

*  ilill  V.  Grigsby,  35  Cal.  656 ;  McCroskey  v.  Ladd,  96  Cal.  455;  Irwin  v.  Lee,  34 
Ind.310;  Soper  v.  Gabe,  55  Kan.  646;  Brentnall  v.  Marshall,  10  Kan.  App.  488; 
Shfdly  V.  Mikkelson,  5  N.  Dak.  22;  Boyd  v.  McCullongh,  137  Ta.  7,  16;  First  Nat. 
Bank  »■.  Spear,  12  S.  Dak.  108;  Ilogan  v.  Kyle,  7  Wash.  595,  ace.  See  also  McElwee 
i;.  Bridgeport  Land  Co.,  54  Fed.  Itcp.  (C.  C.  A.)  627. 

Weaver  v.  Childres.s,  3  Stew.  (Ala.)  361 ;  Hays  v.  Hall,  4  Port.  374,  387 ;  White  v. 
Benrd,  5  Port.  94,  100;  Duncan  v.  Charles,  5  111.  561  ;  Shec-ran  v.  Moses,  84  III.  448; 
Gray  v.  Mock,  199  111.  I.'iG,  139;  Allen  v.  Sanders,  7  B.  Mon.  593;  Coleman  v.  Rowe 
6  MiH.s.  460;  Clopton  )'.  Bolton,  23  Mi.ss.  78  ;  McMath  v.  Johnson,  41  Miss.  439  ;  Bowen 
V.  Bailoy,  43   Miss.  405;  Biddle  v.  Coryell,  3   liar.  (N.  J.  L.)  377,  contra.     See  also 
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Dento,  Johnson,  Marvin,  and  Dean,  JJ.,  concurred. 

Crippen,  J.  (dissenting) .  The  first  and  fifth  grounds  on  which  the 
motion  for  a  nonsuit  was  asked  may  properly  be  resolved  into  one,  and 
considered  together,  as  they  both  present  the  same  identical  question. 
If  the  plaintiff  was  bound  to  prove  the  tender  of  a  deed,  or  an  offer 
to  give  su(th  a  deed  to  the  defendant  as  the  contract  called  for,  prior  to 
bringing  his  action  to  recover  the  purchase-money,  then  he  failed  to 
maintain  the  action,  and  the  Court  in  that  event  erred  in  refusing  the 
nonsuit.  In  order  to  determine  this  question,  it  will  be  necessary  to 
refer  with  care  to  the  terms  of  the  agreement  between  Varick,  the  trus- 
tee, and  the  defendant,  B3'  this  contract  Varick  agreed  to  convej'  lot 
No.  3,  in  Walker's  patent,  on  the  condition  of  a  full  and  faithful  per- 
formance of  all  the  covenants  contained  in  the  contract  to  be  performed 
by  the  defendant.  On  the  part  of  the  defendant,  the  first  covenant 
made  by  him  was  that  he  would  pay  the  trustee,  Mr.  Varick,  his  heirs 
or  assigns,  the  just  and  full  sum  of  $396  in  five  equal  annual  payments, 
with  interest  annually  on  all  sums  unpaid.  The  contract  bears  date  on 
the  third  day  of  January,  1839  ;  consequently,  the  last  annual  payment 
became  due  on  the  third  day  of  January,  1844.  This  covenant  of  the 
defendant  is  not  made  to  depend  on  any  contingency  or  act  of  the  other 
party,  or  on  any  condition  to  be  found  in  the  contract.  When,  then,  let 
us  inquire,  did  the  defendant  become  entitled  to  the  deed  of  said  prem- 
ises? The  parties,  by  the  plain  language  of  the  contract,  have  said  that 
the  defendant  shall  be  entitled  to  such  deed  on  the  express  condition 
that  he  shall  pay  the  sum  of  $396  in  five  equal  annual  payments,  from 
the  third  da}'  of  January,  1839,  with  annual  interest.  It  is  not  easy  to 
mistake  the  meaning  of  parties,  when  the}^  use  language  so  plain  and 
emphatic  in  making  their  contracts. 

The  defendant  most  clearly  was  not  entitled  to  a  deed  when  the  first, 
second,  third,  or  fourth  instalments  became  due,  even  if  the}'  had  been 
punctually  paid  by  him.  So,  also,  in  relation  to  the  last  instalment, 
the  time  for  its  payment  was  fixed  by  the  agreement ;  when  the  time 
arrived  the  money  became  due  and  payable  from  the  defendant.  No 
act  was  agreed  to  be  performed  on  the  part  of  the  trustee  or  the  plain- 
tiff, as  assignee  of  the  contract,  in  order  to  entitle  him  to  the  money 
due  on  the  last  payment.  The  premises  were  to  be  conveyed  on  the 
express  condition  of  the  payment  of  the  whole  amount  of  the  pur- 
chase-money. 

Loud  V.  Pomona  Land  Co.,  153  U.  S.  564,  580;  Bean  v.  Atwater,  4  Conn.  3  ;  White 
V.  Atkins,  8  Cush.  367;  Kettle  v.  Harvey,  21  Vt.  301. 

As  to  the  effect  in  eqdity  of  a  provision  in  the  contract  that  payments  which  have 
been  made  shall  be  forfeited  by  failure  to  complete  the  purchase  at  the  time  named, 
see  Ames's  Cas.  Eq.  Jur.  I.  338-341. 

In  regard  to  sales  of  personal  property  the  English  Sale  of  Goods  Act  provides : 
"Sec.  41,  (1)  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller  of  goods  who  is 
in  possession  of  them  is  entitled  to  retain  possession  of  them  until  payment  or  tender 
of  the  price  in  the  following  cases,  namely  :  — 

"  (/))  Where  the  goods  have  been  sold  on  credit,  but  the  term  of  credit  has  expired." 
See  further,  Chalmers,  Sale  of  Goods  Act  (5th  ed.),  82;  Mechem  on  Sales,  §  1521- 
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No  act  whatever  was  agreed  to  be  done  by  the  trustee  to  entitle  him 
to  the  money ;  or,  in  other  words,  the  defendant  agreed  that  he  had  no 
right  to  call  for  a  conveyance,  except  upon  the  express  condition  that 
he  paid  the  whole  amount  of  the  purchase-money.  The  case  is  clearly 
distinguishable  from  that  of  Grant  v.  Johnson,  1  Selden,  247.  In  that 
case  the  contract  did  not  require  the  defendant  to  pay  the  whole  amount 
of  the  purchase-money  before  obtaining  a  deed.  He  was  entitled,  by 
the  terms  of  the  agreement,  to  receive  both  the  possession  of  the  prem- 
ises and  a  deed  thereof  before  he  could  be  called  upon  for  the  payment 
of  the  instalment  in  controvers}'  in  that  action.  Not  so  in  the  case  at 
bar ;  and  in  this  particular  the  cases  are  manifestly  and  clearly  differ- 
ent. The  defendant  in  this  action  had  no  right  to  ask  for  a  deed,  ex- 
cept upon  the  express  condition  that  he  first  paid  the  full  amount  of  the 
purchase-mone}'.  I  have  not  been  able  to  find  any  adjudged  case  con- 
flicting with  the  plaintiff's  right  to  recover  in  this  action  the  amount  due 
upon  the  contract. 

The  judgment  should  be  affirmed. 

Hand,  J.  (dissenting).  I  am  of  the  opinion  that  the  covenants  to 
paj'  the  purchase-mone}'  and  to  conve}'  the  land  are  independent.  The 
defendant  agreed  to  pay  the  purchase-money,  and  at  certain  specified 
times ;  and  the  vendor  agreed  to  conve}'^  "  upon  the  express  condition" 
that  he  did  so.  No  suit  was  commenced  until  all  of  the  purchase- 
money  became  due.  But  that  circumstance  did  not  make  the  cove- 
nants dependent  which  before  were  independent.  Where  the  last 
payment  and  the  conveyance  are  to  be  simultaneous  acts,  and  the  prior 
payments  have  not  been  made,  in  a  suit  for  the  purchase-money,  a  per- 
formance or  an  offer  to  perform  is  necessary.  Johnson  v.  Wygant,  11 
Wend.  48  ;  Grant  v.  Johnson,  1  Seld.  247.  But  that  is  not  this  case 
as  I  understand  this  contract.  The  payment  of  all  the  purchase-money 
was  a  condition  precedent  to  the  right  of  the  defendant  to  demand  a 
conveyance.  Having  covenanted  absolutely  to  pay  certain  sums  at  the 
expiration  of  certain  fixed  periods,  and  the  vendor  having  promised  a 
deed  on  condition  that  the  payments  were  made,  the  clear  intention  of 
the  parties  must  have  been  that  pa3'ment  of  all  the  money  should  pre- 
cede the  conve3'ance.  There  was  no  duty  for  the  vendor  to  perform 
until  the  vendee  had  perfonned  all  the  covenants  on  his  part.  By  in- 
serting the  word  "  condition  "or  "  sub  conditione"  a  condition  is  created. 
10  Co.  42  a;  2  Bac.  Abr.,  "  Condition,"  (A.)  ;  Piatt  on  Covenants,  72. 
•'Upon  condition"  is  an  expression  from  which  a  condition  precedent 
isua'.ly  arises.  (Piatt  on  Covenants,  supra.)  The  agreement  here  was 
)ot  merely  to  convey  "upon  "  payment  being  made,  but  "  upon  the  ex- 
press condition "  that  the  vendee  should  perfoim  ;  while  the  covenant 
to  pay  is  without  condition.  And  besides,  the  meaning  of  the  words 
*'  upon  condition"  has  been  settled  by  construction,  which  should  not 
be  disturbed. 

Ft"-  this  reason  I  think  the  judgment  should  be  afrirmcd. 

Judgment  m>ersod. 
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CHARLES    H.    EDDY  et  al.,    Appellants,    v.   ALVIN    DAVIS, 

Respondent. 

New  York  Court  of  Appeals,  June  24 — October  8,  1889. 

[Reported  in  116  New  York,  247.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court  in  the 
third  judicial  department,  made  May  4,  1886,  which  reversed  a  judg- 
ment in  favor  of  plaintiffs,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Terra  and  granted  a  new  trial. 

The  action  was  brought  to  recover  from  defendant  unpaid  instal- 
ments alleged  to  be  due  upon  a  contract  to  purchase  land. 

By  the  contract,  which  was  executed  March  1,  1875,  plaintiff  agreed 
to  sell  to  defendant  a  lot  of  land  in  the  village  of  Westport,  upon  which 
there  was  a  brick  store,  for  the  sum  of  81,600,  pa3'able  in  annual 
instalments  varying  from  $100  to  $200. 

The  contract  provided  that  possession  should  be  given  on  pa3'ment 
of  the  first  instalment,  and  contained  the  following  provisions:  "  The 
party  of  the  second  part  (defendant)  is  to  have  one  hundred  feet  depth 
of  land  including  the  store  running  east  and  west,  running  north  and 
south  the  width  of  the  store."  "  The  said  parties  of  the  first  part  agree 
that  on  receiving  the  sum  of  eight  hundred  dollars  at  the  time  and 
manner  above  mentioned,  they  will  execute  and  deliver  to  the  said 
party  of  the  second  part,  at  their  own  proper  cost  and  exfjense,  a  good 
and  sufficient  deed  of  said  propertv  b\'  the  party  of  the  second  part  giv- 
ing to  the  parties  of  the  first  part  a  bond  and  mortgage  on  said  property 
for  the  remaining  sum  unpaid."  "  And  the  said  part}'  of  the  first  part 
agrees  to  keep  open  a  right  of  wa}'  back  of  said  building."  "It  is 
understood  that  the  part}-  of  tbe  second  part  is  to  put  up  during  the 
coming  year  a  building  on  the  east  end  of  said  store,  to  cost  not  less 
than  six  hundred  dollars." 

Defendant  paid  the  first  instalment  under  the  contract,  entered  into 
possession  and  entered  the  building  called  for  by  the  contract.  He 
made  other  payments  in  amount  about  sufficient  to  pay  the  interest  on 
the  purchase-money,  At  the  time  of  the  commencement  of  the  action 
two  instalments,  amounting  to  S300,  were  not  due.  At  the  time  the 
agreement  was  made  the  plaintiffs  owned  other  property  adjoining  the 
lot  sold  defendant,  on  the  north,  and  bounded  on  the  west  by  the  princi- 
pal street  of  the  village  ;  and  over  this  property  access  could  be  had 
from  the  street  to  the  rear  of  defendant's  lot. 

In  June,  1875,  plaintiffs  sold  to  one  Joseph  Hutchings  all  the  rest  of 
the  property  owned  by  them,  without  any  reservation  of  a  right  of  way 
to  defendant's  lot,  and  at  the  time  of  the  commencement  of  this  actioD 
they  owned  no  property  over  which  they  could  give  a  right  of  way  to 
the  rear  of  defendant's  store. 

Further  facts  appear  in  the  opinion. 
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Richard  L.  Hand,  for  appellants. 

Chester  McLaughlin^  for  respondent. 

Brown,  J.  The  trial  court  found,  as  conclusions  of  law,  that  the 
defendant  "  was  not  entitled  to  a  conveyance  of  property,  or  of  such 
right  of  way  until  the  full  sum  of  sixteen  hundred  dollars,  the  considera- 
tion provided  by  said  contract,  was  paid,  and  that  the  provision  in  said 
contract  for  deeding  the  premises  to  the  defendant,  upon  the  payment 
of  eight  hundred  dollars  and  interest,  was  for  his  (defendant's)  benefit, 
and  he  could  avail  himself  of  it  at  his  option,  by  paying  such  mone^'  at 
the  times  provided  in  the  contract,  and  demanding  a  deed  and  tender- 
ing a  bond  and  mortgage ;  not  having  paid  or  made  such  demand  or 
tender,  and  having  waived  his  riglit  to  make  any  claim  under  this  pro- 
vision, as  appears  in  the  sixth  finding  of  fact,  the  contract  was  to  be 
treated  as  if  it  had  been  omitted,  and  the  action  having  been  brought 
to  recover  instalments  due,  no  tender  of  a  deed  by  the  plaintiffs  was 
necessar}-  to  enable  them  to  maintain  this  action." 

The  sixth  finding  of  fact  referred  to  was  as  follows  :  "  That  immedl- 
atel}'  before  the  commencement  of  this  action  the  plaintiffs,  by  their 
attorneys,  applied  to  said  defendant  and  informed  him  that  plaintiffs 
were  read}'  and  willing  to  perform  said  contract  on  their  part,  if  he  was 
ready  to  pa}',  to  which  defendant  replied  that  he  could  not  pay,  and  said 
he  wanted  to  give  up  the  property,  and  thereupon  plaintiffs  commenced 
this  action." 

It  is  undisputed  that  within  two  months  after  the  defendant  entered 
into  possession  of  the  property  plaintiffs  sold  all  their  adjoining  land, 
and  thus  put  it  out  of  their  power  to  comply'  with  their  agreement  with 
defendant,  and  keep  open  a  right  of  way  to  the  rear  of  his  store  ;  and 
at  the  time  of  the  offer  mentioned  in  the  finding  of  fact  I  have  quoted 
the  plaintiffs  were  powerless  to  fulfil  their  agreement.  The  finding, 
therefore,  that  they  were  ready  to  perform,  or  that  their  offer  and 
defendant's  refusal  constituted  a  waiver  of  tender  of  the  deed  cannot 
be  sustained.  A  tender  imports  not  only  readiness  and  ability  to  per- 
form, but  actual  production  of  the  thing  to  be  delivered.  The  formal 
requisite  of  a  tender  may  be  waived,  but  to  establish  a  waiver  there 
must  be  an  existing  capacity  to  perform.  Nelson  v.  Plimpton  Elevat- 
ing Co.,  55  N.  Y.  484  ;  Lawrence  u.  Miller,  86  id.  137  ;  Bigler  v.  Morgan, 
77  id.  318. 

Here  there  was  no  existing  capacity,  as,  having  sold  all  the  adjacent 
lands,  plaintiffs  could  not  perform  their  covenant  "to  keep  open  a  right 
of  way  "  back  of  defendant's  store.  The  conclusion  of  a  waiver  is  not, 
therefore,  sustained.  If,  however,  the  construction  put  upon  the  con- 
tract by  the  learned  trial  court,  in  the  conckision  of  law  I  have  quoted, 
is  correct,  then  the  finding  of  a  waiver  of  tender  of  performance  is 
unimportant. 

Never  having  paid  $800  of  tiie  purchase-money,  defendant  was  not  in 
a  position  to  demand  the  conveyance,  and  there  being  in  the  contract, 
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as  construed  by  the  trial  court,  no  covenant  on  the  part  of  the  plaintifl 
to  delirer  the  deed  until  the  full  consideration  was  paid,  tender  of  the 
conveyance  as  a  condition  precedent  to  recover  for  unpaid  instalments 
was  not  necessar}',  and  no  question  as  to  the  sufficiency'  of  the  facts  to 
constitute  a  waiver  of  tender  could  legitimately  arise. 

Where  a  contract  for  the  sale  of  land  provides  for  partial  paj-ments 
of  the  purchase-money  prior  to  the  delivery  of  the  deed,  the  vendor  may 
sue  for  such  instalments  when  due  without  tendering  a  conveyance. 
Paine  v.  Brown,  37  N.  Y.  228  ;  Harrington  v.  Higgins,  17  Wend.  376. 

But  when,  after  the  instalments  are  all  due,  the  vendor  brings  an 
action  for  the  purchase-mone}',  he  is  not  entitled  to  recover  without 
proving  an  offer  before  suit  to  convey  the  land  to  the  defendant  on 
receiving  the  purchase-price.  When  the  last  instalment  falls  due  the  pay- 
ment of  the  whole  of  the  unpaid  purchase-money  and  the  conveyance  of 
the  land  become  dependent  acts.     Beecher  v.  Conradt,  13  N.  Y.  108. 

And  the  same  rule  applies  when  an  action  is  brought  for  any  instal- 
ment payable  at  or  after  the  term  fixed  for  the  deliver}-  of  the  deed. 
Grant  v.  Johnson,  5  N.  Y.  257 ;  Pordage  v.  Cole,  1  Saund.  320b, 
Sergeant  Williams'  note.  So  that  if  the  fair  interpretation  of  the  con- 
tract is,  as  was  held  by  the  trial  court,  that  there  was  no  obligation  on 
plaintiffs'  part  to  deliver  a  deed  until  the  whole  of  the  purchase-money 
was  paid,  except  in  case  of  a  demand  therefor  by  defendant  after  pa}'- 
ment  of  $800  and  tender  of  a  bond  and  mortgage  for  the  balance  of  the 
purchase-price,  then  the  judgment  was  right  and  must  be  affirmed. 

We  come,  therefore,  to  the  consideration  of  the  question  whether  the 
learned  trial  judge  was  right  in  his  construction  of  the  contract  that  the 
provision  for  a  delivery  of  the  deed  when  S800  was  paid  was  one  for 
the  benefit  of  the  defendant,  enforceable  onl}'  on  his  demand,  or  whether 
it  was  a  covenant  on  the  part  of  the  plaintiffs  to  deliver  the  conveyance 
at  the  time  named. 

We  can  find  no  support  for  the  construction  adopted  b}-  the  trial 
court  in  the  agreement  itself,  and  it  is  not  based  upon  any  finding  of 
fact. 

The  construction  is  harsh,  unfair,  and  unnecessary.  The  parties 
appear  to  have  provided  expressly  for  all  matters  between  them.  We 
expect  naturally  to  find  mutual  obligations  in  the  contract.  The  vendee 
agrees  to  pay  the  purchase-money,  and  we  look  for  an  agreement  on 
the  part  of  the  vendor  to  convey.  If  it  is  not  contained  in  the  clause 
of  the  contract  under  discussion,  it  does  not  exist  in  express  terms,  and 
we  are  forced  to  imply  it  from  the  nature  of  the  instrument. 

In  Robb  V.  Montgomer}',  20  Johns.  15,  cited  bv  appellants,  there 
was  an  express  covenant  to  convey  on  pa3'ment  of  the  purchase-money, 
and  a  further  provision  that  if,  after  the  first  payment  was  made,  de- 
fendant wished  to  get  a  deed,  and  to  give  a  bond  and  mortgage  for 
securing  tlie  two  last  payments,  plaintiff  would  give  a  deed. 

Thus  the  intent  of  the  parties  was  clear  that  it  was  to  be  optional 
with  the  vendee  whether  he  would  take  a  deed  on  making  the  first 
payment. 
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V. 


Here  there  is  no  express  covenant  to  give  a  deed  at  all,  unless  it  is 
in  the  provision  cited.  The  language  used  in  this  part  of  the  contract 
does  not  express  an  option,  but  is  that  of  a  positive  undertaking.  It 
\s  :  "  Parties  of  the  first  part  agree,  on  receiving  the  sum  of  eight  hun- 
dred dollars,  .  .  .  that  they  will  execute  and  deliver  ...  a  sufficient 
deed." 

We  think  the  intent  of  the  parties  is  plainly  inferable  from  the  lan- 
guage used,  that  this  was  a  covenant  on  plaintiff's  part  to  convey  at 
the  time  and  under  the  circumstances  mentioned. 

We  have,  therefore,  an  action  to  recover  unpaid  instalments  brought 
after  the  time  stipulated  for  the  delivery  of  the  deed,  and  in  such  case, 
to  entitle  plaintiffs  to  recover,  it  was  incumbent  upon  them  to  show  an 
offer  made  before  suit,  to  convey  on  receiving  the  stipulated  part  of  the 
purchase-money.  Grant  v.  Johnson,  and  Beecher  v.  Conradt,  supra. 
The  facts  of  this  case  are  very  similar  to  the  cases  cited.  In  Grant  v. 
Johnson  the  contract  was  to  sell  tiie  land  for  $950 ;  $200  of  which  was 
payable  in  April,  1846,  and  $200  in  April,  1847,  and  the  balance  in  two 
annual  payments  thereafter. 

The  seller  was  to  give  possession  in  November,  1845,  and  a  deed  in 
May,  1846.  The  action  was  for  the  instalment  due  in  April,  1847,  and 
this  court  held  that  delivery  of  the  deed  was  a  condition  precedent  to 
the  payment  of  the  second  instalment,  and  having  made  no  tender, 
plaintiff  could  not  recover. 

In  Beecher  v.  Conradt  the  purchase-money  was  payable  in  five  instal- 
ments. None  were  paid,  and  after  they  were  all  due  plaintiff  brought 
an  action  for  the  whole  purchase-money.  This  court  held  that  while 
the  covenants  as  to  the  first  four  instalments  were  originally  independ- 
ent, when  the  last  instalment  fell  due,  conveyance  and  payment  were 
dependent  acts,  and  that  no  part  of  the  purchase-money  could  be  re- 
covered without  tender  of  a  conveyance  before  commencement  of  the 
action.  To  the  same  effect  are  Hoag  v.  Parr,  13  Hun,  95  ;  James  v.  Bur- 
chell,  82  N.  Y.  108  ;  Smith  v.  McCluskey,  45  Barb.  621.  The  determina- 
tion of  the  question  what  are  and  what  are  not  dependent  covenants  is 
not  one  free  from  difliculty,  and  many  of  the  cases  are  so  irreconcilable 
that  they  are  studied  with  little  profit  or  assistance  to  the  judgment. 

Each  case  must  be  determined  by  the  cardinal  rule  of  interpreting  all 
contracts,  viz.,  to  ascertain  the  intention  of  the  parties  to  the  agreement ; 
and  here  we  think  there  is  no  doubt  the  intention  was  to  deliver  the  deed 
of  the  property  when  $800  of  the  purchase-money  was  paid.  For  all 
the  instalments  falling  due  prior  to  that  time  plaintiffs  might  have 
brought  their  action  and  I'ecovered  without  proof  of  offer  to  convey, 
but  having  waited  until  after  the  time  fixed  for  the  delivery  of  the  deed, 
payment  and  conveyance  became  dependent  and  concurrent  acts,  and 
tender  of  {)erformance  was  essential  on  their  part  to  an  enforcement  of 
defendant's  obligations  under  the  contract.  The  case  seems  to  fall 
directly  within  the  spirit  of  the  second  rule  suggested  by  Sergeant 
Williams  in  his  note  to  Pordago  v.  Cole,  supra:  "When  a  day  is 
appointed  for  the  payment  of  money,  and  the  day  is  to  happen  after 
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the  thing  which  is  the  consideration  is  to  be  performed,  no  action  for 
the  money  can  be  sustained  without  averring  a  performance  ;  "  and  the 
rights  of  the  parties  under  such  circumstances  as  exist  in  this  case  are 
clearly  stated  by  Judge  Gardner  in  Beecher  v.  Conradt  as  follows : 
*'  The  defendant  has  lost  his  right  to  pay  the  instalments  separatel}', 
and  the  plaintiff  his  right  to  enforce  collection  by  separate  suits.  There 
is  but  a  single  cause  of  action,  one  and  indivisible.  The  defendant,  if 
he  would  obtain  his  dues,  must  pa}'  all,  and  the  plaintiff,  if  he  would 
recover,  must  show  such  a  performance  on  his  part  as  would  entitle 
him  to  all  the  unpaid  consideration."  None  of  the  cases  cited  by  the 
appellant  are  in  conflict  with  the  rule  stated,  under  the  construction 
we  have  given  the  contract. 

Robb  V.  Montgomer}-,  20  Johns.  15,  in  one  respect,  I  think,  must 
be  erroneously  reported.  The  case  states  that  the  declaration  averred 
non-payment  of  all  the  instalments. 

If  we  are  to  understand  by  this  that  the  action  was  brought  to  recover 
the  whole  purchase-money,  and  to  regard  the  court  as  holding  that  no 
tender  of  conveyance  was  necessary',  then  the  case  is  in  conflict  with 
all  the  later  authorities.  But  if  the  action  was  to  recover  the  first  in- 
stalment only,  then  the  decision  is  intelligible.  I  think  the  action  must 
have  been  for  the  first  instalment.  The  case  as  reported  arose  upon  a 
demurrer  by  defendant  to  a  replication  to  a  plea  in  the  answer  and  in- 
volved the  single  question  whether  the  assignment  of  the  contract  and 
the  conveyance  of  the  land  to  Bemiis  b}'  the  vendor,  before  the  first 
instalment  was  due  (Bemus  being  ready  and  willing  and  having  the 
capacity  to  convey  to  defendant)  was  a  bar  to  the  recovery.  The 
court  held  that  it  was  not,  and  in  so  deciding  is  in  harraon}-  with  later 
decisions,  which  hold  that  in  an  action  b}'  a  vendor  for  an  instalment  of 
purchase-money  falling  due  prior  to  the  time  limited  for  the  deliver}-  of 
the  deed,  want  of  title  in  the  vendor  is  not  a  defence.  Harrington  u. 
Higgins,  17  Wend.  376. 

These  and  all  kindred  cases  will  be  found,  I  think,  to  have  arisen  on 
independent  covenants  in  contracts,  and  the  rule  established  by  them 
has  no  application  in  an  action  by  a  vendor  for  purchase-money  brought 
subsequent  to  the  day  stipulated  for  the  delivery  of  the  deed. 

The  appellant  makes  the  point  that  the  agreement  to  keep  open  the 
right  of  wa}'  was  a  personal  covenant,  having  no  relation  to  the  title, 
and  its  violation  furnished  no  excuse  for  refusal  to  paj-  the  purchase- 
mone}'. 

The  appellant  is  not  in  a  position  to  raise  such  a  question,  being  con- 
cluded by  the  finding  of  the  trial  court,  that  such  right  of  way  was 
necessary  to  the  proper  enjoyment  of  the  store,  and  that  the  parties 
intended  that  defendant  should  have  such  way,  and  that  it  should  be 
conveyed  to  him  with  the  store  ;  and  we  think  a  right  of  wa}',  which  the 
trial  judge  found  to  constitute  in  value  one  half  of  the  property  agreed 
to  be  sold,  cannot  be  regarded  as  an  immaterial  part  of  the  consideration 
of  the  defendant's  obligation.  Having  put  it  out  of  their  power  to  conve}' 
the  propert}'  which  the}'  had  agreed  to  sell,  the  plaintiffs  were  not  able  to 
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make  a  valid  offer  of  performance,  and  hence  not  entitled  to  recover 
the  unpaid  purchase-money. 

The  order  of  the  General  Term  was  right  and  should  be  affirmed,  and 
judgment  absolute  rendered  for  the  defendant  on  the  stipulation,  with 
costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


EDWARD  D.   JAMES   et  al.,  Appellants,  v.  JOHN  J.   BUR- 
CHELL,  Respondent. 

New  York  Court  of  Appeals,  June  17 — September  21,  1880. 

[Reported  in  82  New  York,  108.] 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of  Common 
Pleas  in  and  for  the  city  and  count}-  of  New  York,  affirming  a  judg- 
ment in  favor  of  defendant,  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury.     (Reported  below,  7  Dal}-,  531.) 

This  action  was  brought  to  recover  damages  for  the  alleged  failure  of 
defendant  to  perform  a  contract. 

On  January  11,  1871,  the  parties  entered  into  a  contract  by  which 
the  plaintiff,  Sarah  James,  in  consideration  of  one  dollar,  agreed  "  to 
sell  and  convey,  or  cause  to  be  conveyed,"  as  thereinafter  stated,  to  the 
defendant  four  lots  of  land  in  the  city  of  New  York,  for  the  sum  of 
$11,000  for  each  lot.  It  was  further  covenanted  that  the  defendant 
should  commence  the  erection  of  four  houses  upon  the  lots  on  or  before 
February  10,  1871,  and  complete  the  same  within  seven  months  from 
that  date  ;  the  plaintiffs  to  advance  $4,000  on  each  house  to  aid  in  its 
erection,  and  upon  being  paid  and  reimbursed  the  price  of  said  lots  and 
advances  thereon,  either  in  cash  or  the  bonds  of  the  defendant,  secured 
by  mortgages  on  the  premises,  then  the  plaintiffs  agreed  "  to  convey, 
or  cause  to  be  conveyed,"  the  same  to  the  defendant,  in  fee  by  a  full 
covenant  warranty  deed  free  from  all  reasonable  objections  and  from  all 
incumbrances,  except  such  incumbrances  as  should  be  made,  or  caused 
or  suffered  to  be  made,  by  the  defendant ;  the  latter  agreed  to  complete 
the  contract  and  to  take  title  within  eight  months.  The  plaintiffs  also 
covenanted  that  Sarah  James  was  seized  in  her  own  right  of  a  good 
title  to  said  premises  in  fee  simple.  It  was  also  agreed  that  the  plain- 
tiffs at  their  election  might  mortgage  each  of  said  lots  to  the  amount  of 
Sir>,000,  and  convey  the  same  subject  to  said  mortgages  in  lieu  of  pur- 
ciiase-mone}-  for  the  same  amount. 

The  court  found  that  on  the  same  day  the  contract  was  made  plain- 
tiffs conveyed  the  premises  b}*  warranty  deed  to  Isaac  B.  Findull,  subject 
to  no  incumbrances  whatever.  Defendant  never  entered  into  posses- 
sion of  the  premises,  but  refused  to  erect  the  buildings  because  th« 
plaintiffs  could  give  no  valid  title  to  the  property. 
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It  appeared  that  some  months  after,  but  before  the  expiration  of  the 
eight  months,  Findull  reconvej'ed  to  Mrs.  James.  FinduU  was  a  former 
clerk  of  James,  and  the  eonve3-ance  to  him  was  without  consideration. 
He  knew  at  the  time  he  received  the  deed  of  the  contract  between  the 
parties. 

E.  H.  Benn^  for  appellants. 

Osborn  E.  Bright^  for  respondent. 

Miller,  J.  The  plaintiffs,  in  their  contract  with  the  defendant, 
covenanted  that  Sarah  James,  one  of  them,  was  seized  in  her  own  right 
of  a  good  title  to  the  premises  in  fee  simple  which  were  to  be  convej-ed 
to  the  defendant;  and  it  was  further  provided  that  the  plaintiffs,  if 
they  so  desire,  could  mortgage  each  of  the  lots  to  the  amount  of  $15,000. 
On  the  same  day  after  the  contract  bears  date,  and  when  the  parties 
acknowledged  its  execution,  the  plaintiffs  conveyed  the  premises  by  war- 
ranty deed  to  one  Findull,  subject  to  no  incumbrances  whatever.  The 
question  presented  is  whether  the  plaintiffs  had  a  right  thus  to  impair 
the  title,  or  in  any  other  manner  than  by  the  mortgages  provided  for ; 
and,  as  this  conveyance  was  made  to  Findull,  whether  the  plaintiffs  had 
not  violated  the  covenant,  and  the  defendant  was  thereb}'  released 
from  any  liability  under  the  contract.  The  plaintiffs  counsel  insists 
that  the  fact  that  another  person  held  the  legal  title  for  a  portion  of  the 
intervening  time,  or  that  the  defendant  prior  to  the  time  fixed  for  tak- 
ing title,  was  required  by  independent  covenants  to  do  certain  acts  and 
things  toward  the  performance  of  the  contract  on  his  part,  is  immaterial. 
We  think  he  is  in  error  in  this  respect,  and,  under  the  provisions  of  the 
contract,  the  transfer  of  the  title  to  Findull  by  the  plaintiffs  was  im- 
portant and  material.  By  the  contract,  as  will  be  seen  b}'  reference  to 
the  same,  the  defendant  agreed  to  erect  buildings  upon  the  lots,  of  a 
certain  style  and  quality,  and  of  considerable  value,  within  seven  months 
from  the  date,  the  plaintiffs  to  advance  mone}-  from  time  to  time  on 
each  of  such  buildings.  The  lots  were  to  be  conveyed  b3'  the  plaintiffs 
by  warrant}'  deed,  free  from  incumbrances,  except  such  as  should  be 
caused  or  suffered  b}'  the  defendant,  who  was  to  take  title  and  pa}'  for 
the  same  within  eight  months  from  date.  It  is  apparent  from  the  terms 
of  the  contract  that  the  defendant  must  have  relied  to  a  considerable  ex- 
tent upon  the  personal  responsibility  of  the  plaintiffs.  Upon  the  faith  of 
an  existing  and  perfect  title  in  Mrs.  James,  he  was  to  take  possession, 
erect  valuable  buildings,  and  expend  large  amounts  of  mone}'.  The 
covenant  that  Mrs.  James  was  seized  and  the  permission  given  to  mort- 
gage the  premises  was  not  only  an  inducement  for  the  expenditure  of 
$60,000,  to  be  made  by  the  defendant,  as  the  contract  provided,  but  a 
guarantee  that  no  other  incumbrances  should  be  placed  upon  the  prop- 
erty. The  covenant  of  seizin  would  be  of  no  benefit  if  the  plaintiffs 
could  conve}'  to  a  stranger  without  its  violation,  and  compel  the  defend- 
ant to  erect  the  buildings  upon  lands  to  which  he  might  never  ac- 
quire any  title,  and  in  that  event  to  trust  entirely  to  an  action  at  law 
against  the  plaintiffs  for  reimbursement  or  indemnity.  From  the  con- 
tract it  is  evident  that  the  intention  of  the  parties  was  that  the  defend- 
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ant  should  be  protected  in  taking  possession  of  the  premises  and  in  the 
erection  of  buildings  thereon,  and  under  the  circumstances  of  the  case 
that  the  title  should  remain  unimpaired  in  Mrs.  James  until  the  con- 
veyance was  delivered.  Instead  of  this,  on  the  very  daj'  the  contract 
was  acknowledged  the  plaintiffs  conve^'ed  the  premises  to  Findull,  who 
had  been  a  clerk  of  Mr.  James,  and  who  took  it  in  trust  for  Mrs.  James 
and  paid  no  consideration  for  the  conveyance.  They  thus  parted  with 
all  their  right  and  title  to  the  lot,  and  subjected  the  defendant  to  the 
hazard  of  losing  what  might  be  expended  upon  the  same.  As  the  tes- 
timony stood  we  think  the  defendant  was  not  bound  to  proceed  and 
complete  the  contract  after  the  plaintiffs  had  parted  with  their  title  bj^ 
a  conveyance  to  a  stranger. 

The  conveyance  by  the  plaintiffs  and  the  execution  of  the  mortgages 
by  the  defendant,  according  to  the  contract  for  the  price  of  the  lots  and 
advances,  were  to  be  simultaneous  acts.  In  such  a  case  the  covenants 
are  dependent,  and  there  must  be  an  existing  capacity  in  the  one  who 
is  to  convej'  to  give  a  good  title.  This  distinction  is  stated  full}'  b}- 
Spencer,  J.,  in  Robb  v.  Montgomery,  20  Johns.  15.  The  expenditure 
to  be  made,  which  was  very  large,  should  not,  in  view  of  the  peculiar 
provisions  of  the  contract,  be  regarded  as  an  ordinar}^  pa^'ment  on  ac- 
count of  the  purchase-money,  as  the  covenants  were  manifestly  intended 
and  must  be  considered  as  mutual  and  dependent.  Judson  v.  Wass,  11 
Johns.  525  ;  Tucker  v.  Woods,  12  id.  190.  We  have  carefully  exam- 
ined all  the  cases  cited  to  sustain  the  proposition  contended  for  by  the 
plaintiffs'  counsel,  and  we  think  that  none  of  them  uphold  the  doctrine 
that  in  a  case  presenting  the  characteristic  features  of  the  one  at  bar, 
a  conveyance  to  a  third  party  is  not  material. 

Some  stress  is  laid  by  tlie  appellants'  counsel  upon  the  provision  in 
the  contract  that  the  plaintiffs  agreed  "  to  sell  and  convey',  or  cause  to 
be  conveyed."  This  is  not  controlling  ;  and  taking  the  whole  contract 
together,  we  think  that  the  testimony  shows  that  the  defendant  did  not 
intend  to  accept  any  other  warranty  than  that  of  the  plaintiffs.  That 
Findull  knew  of  the  contract  with  the  defendant  at  the  time  he  took  the 
deed,  and  therefore  he  took  it  subject  to  the  rights  of  the  defendant, 
and  could  have  been  compelled  to  convc}',  is  not  important,  for,  as  we 
have  seen,  the  defendant  lost  the  benefit  of  the  plaintiffs'  responsibility 
by  the  transfer  of  the  title  without  an}'  consideration  whatever  to  a  per- 
son of  at  least  doubtful  responsibilit}',  and  thus  was  not  sufficiently  pro- 
tected in  making  the  large  expenditure  required  for  the  building  of  the 
houses.  Tlie  defendant  had  a  right  to  rely  upon  the  responsibility  of 
the  plaintiffs  under  the  contract,  and  the  want  of  it  ma}'  well  have  pre- 
vented the  defendant  from  taking  possession  and  from  erecting  the 
buildings  as  was  intended.  The  subsequent  reconveyance  by  Findull 
to  Sarah  James  could  hav(!  no  effect  in  restoring  the  defendant's  rights 
which  wore  Mtrccted  by  the  conveyance  to  Findull.  The  conveyance 
from  Findull  to  the  plaintiffs  was  not  made  until  some  months  after  the 
conveyance  by  the  plaintiffs  to  him,  and  was  recorded  even  long  after 
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that,  and  it  is  not  proved  to  have  been  brought  to  the  knowledge  of 
the  defendant.  The  defendant,  with  knowledge  of  the  want  of  title  in 
the  plaintiffs,  was  not,  under  the  covenants  in  the  contract,  bound  to 
take  possession  and  proceed  with  the  erection  of  the  buildings. 

The  question  whether  the  deed  to  FinduU  was  made  and  delivered 
before  or  after  the  making  and  deliver^'  of  the  contract  is  not  vital,  as  in 
either  contingency  the  plaintiffs  had  broken  the  covenant  of  seizin,  and 
as  the  covenants  were  dependent  and  mutual,  the  defendant  was  under 
no  obligation  to  proceed  and  erect  the  buildings  and  fulfll  the  terms  of 
the  contract.  In  view  of  the  covenants  which  have  been  considered, 
the  contract  was  at  an  end  when  the  conveyance  was  made  to  Findull, 
The  finding  of  the  judge,  that  the  contract  was  executed  and  delivered 
upon  the  11th  day  of  January,  1871,  being  the  time  of  its  acknowledg- 
ment, instead  of  the  day  of  its  date,  is  therefore  not  material,  and  even 
if  erroneous,  cannot  affect  the  result.  For  the  same  reason  the  refusal 
to  find  that  the  deed  was  delivered  after  the  date  of  the  contract  was 
not  erroneous.  There  was  no  error  in  refusing  to  send  the  case  back 
for  further  findings,  or  in  any  of  the  refusals  to  find,  or  in  any  other 
respect. 

The  judgment  should  be  affirmed. 

All  concur  except  Folger,  C.  J.,  and  Rapallo,  J.,  not  voting,  and 
FmCH,  J.,  absent  at  argument.  Judgment  affirmed.^ 


WILLIAM   ZIEHEN,    Respondent,    v.   DAVID   J.    SMITH, 

Appellant. 

New  York  Court  of  Appeals,  January  30-February  25,  1896. 

[Reported  in  148  New  York,  558.  J 

O'Brien,  J.  The  plaintiff,  as  vendee,  under  an  executory  contract 
for  the  sale  of  real  estate,  has  recovered  of  the  defendant,  the  vendor, 
damages  for  a  breach  of  the  contract  to  conve}',  to  the  extent  of  that 
part  of  the  purchase  mone}'  paid  at  the  execution  of  the  contract,  and 
for  certain  expenses  in  the  examination  of  the  title.  The  question 
presented  by  the  record  is  whether  the  plaintiff  established  at  the  trial 
such  a  breach  of  the  contract  as  entitled  him  to  recover. 

B}'  the  contract,  which  bears  date  August  10,  1892,  the  defendant 
agreed  to  convey  to  the  plaintiff  by  good  and  sufficient  deed  the  lands 
described  therein,  being  a  country  hotel  with  some  adjacent  land.  The 
plaintiff  was  to  pa}-  for  the  same  the  sum  of  $3,500,  as  follows  :  $500 
down,  which  was  paid  at  the  time  of  the  execution  of  the  contract,  $300 
more  on  the  15th  day  of  September,  1892.  He  was  to  assume  an 
existing  mortgage  on  the  property  of  $1,000,  and  the  balance  of  $1,700 

1  Fort  Payne  Co.  v.  Webster,  163  Mass.  134,  ace.  See  also  Leonard  v.  Bates,  1 
Blackf.  172 ;  Russ  Lumber  Co.  v.  Muscnpiabe  Co.,  120  Cal.  521. 

Garberino  v.  Roberts,  109  Cal.  125;  Webb  v.  Stephenson,  11  Wash.  342,  contra. 
See  also  Jojce  v.  Shafer,  97  Cal.  335 ;  Shively  v.  Semi-Tropic,  etc.  Co.,  99  Cal.  259. 
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he  was  to  secure  by  his  bond  and  mortgage  on  the  property,  pa3-able, 
with  interest,  one  year  after  date.  The  courts  below  have  assumed 
that  the  payment  of  the  $300  by  the  plaintiff,  the  execution  of  the  bond 
and  mortgage,  and  the  delivery  of  the  conve3'ance  by  the  defendant, 
were  intended  to  be  concurrent  acts,  and,  therefore,  the  da}^  designated 
b}''  the  contract  for  mutual  performance  was  the  15th  of  September, 
1892.  Since  no  other  day  is  mentioned  in  the  contract  for  the  pay- 
ment of  the  mone}',  or  the  exchange  of  the  papers,  we  think  that  this 
construction  was  just  and  reasonable,  and,  in  fact,  the  only  legal  infer- 
ence of  which  the.  language  of  the  instrument  was  capable.  It  is  not 
alleged  or  claimed  that  the  plaintiff  on  that  day,  or  at  any  other  time, 
offered  to  perform  on  his  part  or  demanded  performance  on  the  part  of 
the  defendant,  and  this  presents  the  serious  question  in  the  case  and 
the  only  obstacle  to  the  plaintiff's  recovery.  It  is,  no  doubt,  the  gen- 
eral rule  that  in  order  to  entitle  a  party  to  recover  damages  for  the 
breach  of  an  executory  contract  of  this  character  he  must  show  per- 
formance or  tender  of  performance  on  his  part.  He  must  show  in 
some  waj'  that  the  other  party  is  in  default  in  order  to  maintain  the 
action,  or  that  performance  or  tender  has  been  waived.  But  a  tender 
of  performance  on  the  part  of  the  vendee  is  dispensed  with  in  a  case 
where  it  appears  that  the  vendor  has  disabled  himself  from  perform- 
ance, or  that  he  is  on  the  day  fixed  by  the  contract  for  that  purpose, 
for  any  reason,  unable  to  perform.  The  judgment  in  this  case  must 
stand,  if  at  all,  upon  the  ground  that  on  the  loth  day  of  September, 
1892,  the  defendant  was  unable  to  give  to  the  plaintiff  an}-  title  to  the 
property  embraced  in  the  contract,  and  hence  any  tender  of  perform- 
ance on  the  part  of  the  plaintiff,  or  demand  of  performance  on  his  part, 
was  unnecessary,  because  upon  the  facts  appearing  it  would  be  an  idle 
or  useless  ceremony. 

It  appeared  upon  the  trial  that  at  the  time  of  the  execution  of  the 
contract  there  was  another  mortgage  upon  the  premises  of  $1,500, 
which  fact  was  not  disclosed  to  the  plaintiff,  and  of  the  existence  of 
which  he  was  then  ignorant.  That  on  or  prior  to  the  21st  of  July, 
1892,  some  twenty  days  before  the  contract  was  entered  into,  an  action 
was  commenced  to  foreclose  this  mortgage,  and  notice  of  the  pendency 
of  the  action  filed  in  the  county  clerk's  office.  That  on  the  30Lh  of 
September  following  judgment  of  foreclosure  was  granted  and  entered 
on  the  31st  of  October  thereafter,  and  on  the  28th  of  December  the 
property  was  sold  to  a  third  party  b}'  virtue  of  the  judgment,  and  duly 
conveyed  by  deed  from  the  referee.  It  appears  that  the  defendant  was 
not  tlie  maker  of  this  mortgage  and  was  not  aware  of  its  existence,  but 
it  was  made  by  a  former  owner,  and  the  defendant's  title  was  subject 
to  it  when  he  contracted  to  sell  the  property  to  the  plaintiff. 

Tlie  decisions  on  the  point  involved  do  not  seem  to  be  entirely 
harmonious.  In  some  of  tliem  it  is  said  that  the  existence,  at  the  date 
fixed  for  performance,  of  liens  or  incumbrances  upon  the  property  is 
siilfifient  to  sustain  an  action  by  the  vendee  to  recover  the  part  of  the 
purcliase  money  paid  upon  the  contract.     (Morange  v.  Morri.s,  3  Keyes, 
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48;  Iiigalls  v.  Hahn,  47  Hun,  104.)  The  general  rule,  however,  to  be 
deduced  from  an  examination  of  the  leading  authorities  seems  to 
be  that  in  cases  where  by  the  terms  of  the  contract  the  acts  of  the 
parties  are  to  be  concurrent,  it  is  the  duty  of  him  who  seeks  to  main- 
tain an  action  for  a  breach  of  the  contract,  either  by  way  of  damages 
for  the  non-performance,  or  for  the  recovery  of  money  paid  thereon, 
not  only  to  be  ready  and  willing  to  perform  on  his  part,  but  he  must 
demand  performance  from  the  other  party.  The  qualifications  to  this 
rule  are  to  be  found  in  cases  where  the  necessity  of  a  formal  tender  or 
demand  is  obviated  by  the  acts  of  the  party  sought  to  be  charged  as  by 
his  express  refusal  in  advance  to  comply  with  the  terms  of  the  contract 
in  that  respect,  or  where  it  appears  that  he  has  placed  himself  in  a 
position  in  which  performance  is  impossible.  If  the  vendor  of  real 
estate,  under  an  executory  contract,  is  unable  to  perform  on  his  part, 
at  the  time  provided  bj'  the  contract,  a  formal  tender  or  demand  on  the 
part  of  the  vendee  is  not  necessary  in  order  to  enable  him  to  maintain 
an  action  to  recover  the  money  paid  on  the  contract,  or  for  damages. 
(Hudson  V.  Swift,  20  Johns.  24  ;  Fuller  v.  Hubbard,  6  Cow.  13  ;  Green 
V.  Green,  9  Cow.  47  ;  Hartley  v.  James,  50  N.  Y.  38  ;  Bigler  v.  Morgan, 
77  N.  Y.  812  ;  Burwell  v.  Jackson,  9  N.  Y.  547  ;  Bogardus  v.  N.  Y. 
Life  Ins.  Co.,  101  N.  Y.  328;  Tamsen  v.  Schaefer,  108  N.  Y.  604.) 

In  this  case  there  was  no  proof  that  the  defendant  waived  tender  or 
demand  either  by  words  or  conduct.  The  only  difficulty  in  the  way  of 
the  performance  on  his  part  was  the  existence  of  the  mortgage  which 
the  proof  tends  to  show  was  given  by  a  former  owner  and  its  existence 
on  the  day  of  performance  was  not  known  to  either  party.  In  order  to 
sustain  the  judgment  we  must  hold  that  the  defendant  on  the  da}'  of 
performance  was  unable  to  conve}'  to  the  plaintiff  the  title  which  the 
contract  required,  simply  because  of  the  existence  of  the  incumbrance. 
We  do  not  think  that  it  can  be  said  upon  the  facts  of  this  case  that  the 
defendant  had  placed  himself  in  such  a  position  that  he  was  unable  to 
perform  the  contract  on  his  part  and  that  his  title  was  destroyed  or 
that  it  was  impossible  for  him  to  conve}'  within  the  meaning  of  the 
rule  which  dispenses  with  the  necessit}'  of  tender  and  demand  in  order 
to  work  a  breach  of  an  executor}'  contract  for  the  sale  of  land.  It  can- 
not be  affirmed  under  the  circumstances  that  if  the  plaintiff  had  made 
the  tender  and  demand  on  the  day  provided  in  the  contract  that  he 
would  not  have  received  the  title  which  the  defendant  had  contracted 
to  convey.  The  contract  is  not  broken  by  the  mere  fact  of  the  exist- 
ence on  the  day  of  performance  of  some  lien  or  incumbrance  which  it 
is  in  the  power  of  the  vendor  to  remove.  That  is  all  that  was  shown 
in  this  case,  and  hence  the  judgment  was  recovered  in  violation  of  an 
important  principle  of  the  law  governing  contracts. 

For  this  reason  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed} 

1  Higgins  V.  Eagleton,  155  N.  Y.  466,  ace. 
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Ex  PAKTE    CHALMERS.     In  re  EDWARDS. 

In  Chancery,  January  24-31,  1873. 

[^Reported  in  Law  Reports,  8  Chancery  Appeals,  289.] 

This  was  an  appeal  from  a  decision  of  the  Chief  Judge  in  Bankruptcy. 

On  the  19th  of  October,  1870,  Messrs.  Hall  Brothers  &  Shaw, 
of  Widnes,  contracted  to  sell  to  the  bankrupt  Edwards  330  tons  of 
bleaching-powder,  upon  terms  which  were  stated  in  the  following 
letter  written  by  their  agent :  — 

"  Dear  Sir,  — I  have  this  day  sold  to  you,  on  account  of  Messrs. 
Hall  Brothers  &  Shaw,  Widnes,  330  tons  of  bleaching-powder, 
35  per  cent,  at  85.  6d.  per  cwt. ,  free  on  board  here,  to  be  delivered 
thirty  tons  per  month  from  February  to  December,  1871,  both  inclu- 
sive. To  be  packed  in  oak  casks,  and  to  be  unbranded.  Payment 
by  cash  in  fourteen  days  from  date  of  each  delirery,  deducting  2^ 
discount." 

Under  the  terms  of  this  contract  the  monthly  instalments  up  to  and 
including  the  October  instalment  were  delivered  and  paid  for.  The 
November  instalment  was  delivered,  but  was  not  paid  for. 

On  the  20th  of  December,  1871,  Edwards  called  a  meeting  of  his 
creditors,  at  which  he  declared  himself  insolvent.  Messrs.  Hall  &  Co. 
attended  this  meeting,  and  on  the  23d  of  December  they  wrote  a  letter 
to  Edwards  in  the  following  terms  :  — 

"  We  give  you  notice  that  we  refuse  to  deliver  any  more  bleaching- 
powder  upon  contract." 

Accordingl}-,  the  December  instalment  of  bleaching-powder  was 
never  delivered. 

On  the  Ist  of  January',  1872,  Edwards  filed  a  petition  for  liquidation 
by  arrangement;  but  on  the  19th  of  January'  it  was  resolved  to  pro- 
ceed in  bankruptcy,  and  he  was  adjudicated  a  bankrupt  on  the  8th  of 
February  following.     Mr.  Chalmers  was  subsequently  appointed  trustee. 

Under  these  circumstances  the  trustee  claimed  the  deliver^'  of  the 
thirty  tons  of  bleaching-powder,  and  on  Hall  &  Co.  refusing  to  deliver 
them,  he  claimed,  in  the  County  Court  at  Liverpool,  damages  amount- 
ing to  £150  against  Hall  &  Co.,  for  their  breach  of  the  contract.  The 
County  Court  Judge  having  refused  his  application,  the  trustee  applied 
to  the  Chief  Judge  in  Bankruptc}',  who  affirmed  the  decision  of  the 
County  Court  Judge.  The  trustee  now  renewed  the  application  before 
the  Court  of  Appeal. 

Sir  G.  Mkllish,  L.J.,  after  stating  the  facts  of  the  case,  continued 
as  follows  :  — 

The  finst  question  that  arises  is,  what  are  the  rights  of  a  seller  of 
goods  when  the  purchaser  becomes  insolvent  before  the  contract  for 
sale  has  been  completely  performed  ?     I  am  of  opinion  that  the  result 
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of  the  authorities  is  this  —  that  in  such  a  case  the  seller,  notwithstand- 
ing he  may  have  agreed  to  allow  credit  for  the  goods,  is  not  bound  to 
deliver  any  more  goods  under  the  contract  until  the  price  of  the  goods 
not  yet  delivered  is  tendered  to  him  ;  and  that,  if  a  debt  is  due  to  him 
for  goods  alread}'  delivered,  he  is  entitled  to  refuse  to  deliver  an}'  more 
till  he  is  paid  the  debt  due  for  those  already  delivered,  as  well  as  the 
price  of  those  still  to  be  delivered.  In  Bloxam  v.  Sanders,^  Bayley,  J., 
says:  "  If  goods  are  sold  upon  credit,  and  nothing  is  agreed  upon  as 
to  the  time  of  delivering  the  goods,  the  vendee  is  immediately  entitled 
to  the  possession,  and  the  right  of  possession  and  the  right  of  property 
vest  at  once  in  him ;  but  his  right  of  possession  is  not  absolute,  it  is 
liable  to  be  defeated  if  he  becomes  insolvent  before  he  obtains  posses- 
sion. Whether  default  in  payment  when  the  credit  expires  will  destroy 
his  right  of  possession  if  he  has  not  before  that  time  obtained  actual 
possession,  and  put  him  in  the  same  situation  as  if  there  had  been  no 
bargain  for  credit,  it  is  not  now  necessary  to  inquire,  because  this  is 
a  case  of  insolvency,  and  in  a  case  of  insolvency  the  point  seems  to  be 
perfectl}'  clear :  Hanson  v.  Meyer.^  If  the  seller  has  despatched  the 
goods  to  the  buyer,  and  insolvency  occurs,  he  has  a  right,  in  virtue 
of  his  original  ownership,  to  stop  them  in  transitu.  Why?  Because 
the  property  is  vested  in  the  buyer  so  as  to  subject  him  to  the  risk  of 
any  accident ;  but  he  has  not  an  indefeasible  right  to  the  possession, 
and  his  insolvency,  without  payment  of  the  price,  defeats  that  right. 
And  if  tins  be  the  case  after  he  has  despatched  the  goods,  and  whilst 
they  are  in  transitu,  d  fortiori  is  it  when  he  has  never  parted  with  the 
goods,  and  when  no  transitus  has  begun.  The  buyer,  or  those  who 
stand  in  his  place,  may  still  obtain  the  right  of  possession  if  they  will 
pay  or  tender  the  price,  or  they  ma}'  still  act  upon  their  right  of 
property  if  anything  unwarrantable  is  done  to  that  right." 

In  Wentworth  v.  Outhwaite,'  Parke,  B.,  sa3-s  :  "  What  the  effect  of 
sto[)page  in  transitu  is,  whether  entirely  to  rescind  the  contract  or 
only  to  replace  the  vendor  in  the  same  position  as  if  he  had  not  parted 
with  the  possession,  and  entitle  him  to  hold  the  goods  until  the  price 
be  paid  down,  is  a  point  not  yet  finally  decided,  and  there  are  difficul- 
ties attending  each  construction.  If  the  latter  supposition  be  adopted 
(as  most  of  us  are  strongly  inclined  to  think  it  ought  to  be,  on  the 
weight  of  authority),  the  vendor  is  entitled  to  retain  the  part  actually 
stopped  in  transitu  till  he  is  paid  the  price  of  the  whole,  but  has  no 
right  to  retake  that  which  has  arrived  at  its  journey's  end.  His  right 
of  li«  n  on  the  part  stopped  is  revested,  but  no  more." 

And  in  Griffiths  v.  Perry,^  Crompton,  J.,  sa\'S  :  "  A  vendor's  lien  on 
specific  goods  sold  is  gone  when  a  bill  is  given  for  the  price,  but  revives 
if  that  bill  is  dishonored  before  he  has  parted  with  possession  of  the 
goods ;  or  rather,  he  then  acquires,  not  a  lien,  strictly  speaking,  but 
a  riglit  of  withholding  delivery,  analogous  to  the  right  of  an  unpaid 
vendor  to  stop  in  transitu.     Miles  v.  Gorton,^  and  many  other  cases, 

1  4  B.  &  C.  941,  948.  2  g  East,  614.  «  10  M.  «&.  W.  436,  452. 

*  1  E.  &  E.  680,  688.  *  2  Or.  &  M.  504. 
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show  that  a  part  deliver}'  of  the  goods  does  not  do  away  with  the  right 
to  withhold  deliver}'  of  the  rest,  unless  such  part  delivery  is  intended 
as  a  deliver}'  of  the  whole.  Then  does  it  make  any  difference  here 
that  the  goods  were  not  specific  goods  ?  I  think  that  Valpy  v.  Oakeley  ^ 
is  conclusive  to  show  that  it  does  not ;  and  I  consider  that  case  to 
have  been  rightly  decided.  .  .  .  What,  then,  is  the  position  of  the 
parties  upon  the  bill  becoming  dishonored  and  the  vendee  insolvent? 
According  to  Lord  Abinger's  view  of  the  law  in  Miles  v.  Gorton,  the 
contract  to  deliver  is  thereby  put  an  end  to  altogether.  I  am  not 
inclined  to  go  so  far  as  to  say  that ;  but  I  think  that,  at  all  events,  the 
vendor  has  a  right,  in  such  a  state  of  things,  to  say  to  the  vendee,  '  I 
will  not  deliver  the  goods  until  I  see  that  I  shall  get  my  price  paid.' 
So,  in  the  present  case  the  plaintiff,  or  his  assignees  in  bankruptcy, 
could  not,  I  think,  call  upon  the  defendant  to  deliver  the  rest  of  the 
iron  without  paying  him  for  it." 

In  both  Bloxam  v.  Sanders  and  Wentworth  v.  Outhwaite  there  had 
been  a  sale  of  specific  goods,  not  merely  an  agreement  to  sell  goods  to 
be  delivered  by  instalments ;  but  it  would  be  strange  if  the  right  of  a 
vendor,  who  had  agreed  to  deliver  goods  by  instalments  were  less  than 
that  of  a  vendor  who  had  sold  specific  goods ;  and  the  judgment  of 
Crompton,  J.,  in  Griffiths  v.  Perry,  to  which  I  have  referred,  shows 
clearly  that  there  is  no  difference  between  the  two  cases. 

I  am,  therefore,  of  opinion  that,  in  the  present  case,  when  the 
insolvency  of  the  purchaser  had  been  declared  the  vendor  was  not 
bound  to  deliver  any  more  goods  until  the  price  of  the  goods  delivered 
in  November,  as  well  as  those  which  were  to  be  delivered  in  December, 
had  been  tendered  to  him.  The  only  question  then  is,  what  was  the 
effect  of  the  vendor's  letter  of  the  23d  of  December?  Mr.  Russell 
argued  that  the  refusal  to  perform  a  contract  before  the  time  arrives 
for  its  performance  is  in  itself  a  breach  of  the  contract.  But  that  can 
only  be  the  case  where  the  person  who  refuses  to  perform  the  contract 
is  not  entitled  to  refuse.  Had  the  vendor  in  this  case  a  right  to  refuse? 
In  my  view  that  depends  upon  the  question  whether  the  insolvent 
purchaser  was  ready  and  willing  to  pay  the  price  both  of  the  November 
and  December  instalments.  It  is  clear  that  he  was  not.  I  admit  that 
the  mere  non-payment  of  the  price  of  the  November  instalment  did  not 
of  itself  give  a  right  to  the  vendor  to  refuse  to  perform  the  contract ; 
and  I  agree  with  what  was  said  by  Crompton,  J.,  in  Griffiths  v.  Perry, 
that  the  mere  fact  of  the  insolvency  of  the  purchaser  did  not  put  an 
end  to  the  contract.  It  certainly  would  be  very  unfair  if  it  had  that 
effect ;  for  if  the  insolvent  had  any  beneficial  contracts  remaining,  it 
would  be  hard  on  him  as  well  as  on  his  creditors  if  they  could  not  have 
the  benefit  of  those  contracts.  But  if  an  insolvent  has  any  such  bene- 
ficial contracts,  it  is  his  duty  to  inform  his  creditors  or  the  Court  of 
Bankruptcy,  if  the  case  be  within  its  jurisdiction,  of  the  fact,  and  he 
can  then  apply  to  have  a  sufficient  part  of  his  assets  applied  for  the 
completion  of  the  contracts,  and  if  the  contracts  were  beneficial  this 

1   16  Q.  B.  941. 
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would,  without  doubt,  be  allowed  b}-  bis  creditors  or  by  the  Court.  If 
this  were  done,  and  due  notice  were  given  to  the  vendor,  I  entertain 
no  doubt  that  he  would  be  bound  to  complete  the  contract  on  his  part, 
and  would  not  be  allowed  to  take  advantage  of  the  insolvenc}'  of  the 
other  party  to  put  an  end  to  the  contract.  But  where  the  insolvent  or 
his  trustee  does  nothing  of  the  kind,  he  practically  gives  notice  to  his 
creditors  and  those  with  whom  he  has  contracted  that  he  does  not  mean 
to  pa}'  any  of  his  debts  or  perform  any  of  his  contracts.  In  the  present 
case,  Edwards,  by  calling  his  creditors  together  and  informing  them  of 
his  insolvency,  practically  gave  notice  to  Hall  &  Co.  that  he  did  not 
mean  to  pa}"  them  either  for  the  November  or  the  December  instalment. 
Indeed  he  could  not  pa}'  for  the  November  instalment  without  the 
consent  of  the  other  creditors;  it  would  have  been  a  fraudulent  prefer- 
ence. Both  parties  knew  that  he  had  no  intention  of  paying  any  further 
sum ;  and  Hall  &  Co.'s  letter  of  the  23d  of  December  only  means 
that  on  the  assumption,  which  assumption  they  were,  under  the  cir- 
cumstances, justified  in  making,  that  the  November  and  December 
instalments  would  not  be  paid,  they  refused  to  deliver  any  more 
bleaching-powder.  In  my  opinion  they  had  a  right  to  say  that,  and 
they  committed  no  breach  of  the  contract  b}^  writing  the  letter.  The 
appeal  must  therefore  be  dismissed  with  costs. 

Lord  Selborne,  L.  C.  I  entirely  agree  in  the  judgment  of  the 
Lord  Justice,  and  in  the  reasons  he  has  given  for  it. 

Sir  Wm.  James,  L.  J.     I  am  of  the  same  opinion.* 


^ 


ROBERTSON  v.   DAVENPORT   &  PATTERSON. 
^   •     ..  Alabama  Supreme  Court,  June  Term,  1855. 

^  [Reported  in  27  Alabama,  574.] 


[^ 


Action  under  code  on  open  account  for  goods  sold  and  delivered. 

This  action  was  brought  by  Davenport  &  Patterson,  as  partners, 
against  Thomas  H.  Robertson,  on  an  open  account  for  $159.33.  The 
defendant  pleaded  only  a  special  plea,  alleging,  in  substance,  that  in 
1853  he  entered  into  a  contract  with  plaintiffs,  by  which  the}'  promised 

1  Bloomer  v.  Bernstein,  L.  R.  9  C.  P.  588;  Morgan  v.  Bain,  L.  R.  10  C.  P.  15; 
Mess  I'.  Duffus,  6  Comin.  Cas.  165;  Re  Phenix  Bessemer  Steel  Co.,  4  Ch.  D.  108; 
Brassel  v.  Troxel,  68  III.  App.  131 ;  Rappleye  v.  Racine  Seeder  Co.,  79  Iowa,  220 ;  Hobbs 
V.  Columbia  Falls  Co.,  159  Mass.  109;  Lennox  v.  Murphy,  171  Mass.  370,373;  Pardee 
V.  Kanady,  100  N.  Y.  121  ;  Vandergrift  v.  Cowles  Engineering  Co.,  161  N.  Y.  435; 
Diem  v.  Koblitz,  49  Ohio  St.  41;  Dougherty  Bros.  v.  Central  Bank,  93  Pa.  227; 
Lancaster  Bank  v.  Huver,  114  Pa.  216,  ace.     See  also  Sale  of  Goods  Act,  §§  18,  41. 

Compare  Ex  parte  Pollard,  2  Low.  411  ;  Stokes  v.  Baar,  18  Fla.  656;  Chemical 
Nat.  Bank  v.  World's  Fair  Exposition,  170  111.  82;  C.  F.  Jewett  Pub.  Co.,  159  Maai. 
517;  Bank  Commissioners  v.  New  Hampshire  Trust  Co.,  69  N.  H.  621. 
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and  agreed  to  sell  and  deliver  to  him  fifty  casks  of  Stagg  &  Shay's  hams, 
at  the  price  of  10^  cents  per  pound,  and  to  furnish  them  to  him  as  he 
might  require  during  the  then  ensuing  season  ;  that,  under  and  pursuant 
to  said  agreement,  plaintiffs  did  furnish  him  with  twenty  casks  of  said 
hams,  which  he  received  and  paid  for  at  the  stipulated  price,  excepting 
a  small  balance,  which  is  the  sum  sued  for  in  this  action  :  that  they  wholly 
failed  and  refused  to  furnish  the  remainder  of  the  casks  contracted  for, 
although  he  was  ready  and  willing  (and  so  informed  them)  to  receive 
and  pa}'  for  the  same  according  to  the  stipulations  of  said  contract ; 
that  by  reason  of  this  failure  on  their  part,  the  price  of  said  hams  hav- 
ing risen  in  Mobile  to  16  cents  per  pound,  defendant  (who  was  a 
grocer  in  Mobile)  sustained  damage  to  the  amount  of  about  $500, 
which  he  insists  he  has  a  right  to  recoup  in  this  action,  and  therefore 
claims  judgment  for  the  balance  in  his  favor. 

A  demurrer  was  interposed  to  this  plea,  but  the  Court  overruled  it; 
and  a  trial  was  then  had  on  issue  joined. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  "  it  was  shown 
that  the  hams  sold,  the  price  of  which  was  sued  for,  were  part  and 
parcel  of  fifty  tierces  of  hams  which  the  plaintiffs  had  agreed,  in  De- 
cember, 1852,  or  January,  1853,  to  furnish  to  the  defendant  during 
the  coming  year  (until  new  hams  came  into  market),  as  he  should  want 
them,  and  as  the}'  could  be  obtained  from  Cincinnati  within  a  reason- 
able time  after  notice ;  the  defendant  being  a  grocery  merchant  in  the 
city  of  Mobile.  They  were  to  be  Stagg  &  Shay's  hams,  and  were  to 
be  furnished  at  the  rate  of  10  cents  per  pound,  adding  thereto  the 
expenses  from  Cincinnati  to  Mobile,  which  would  be  about  1|  cents 
per  pound.  About  eighteen  tierces  had  been  delivered  from  time  to 
time,  part  of  the  mone}'  for  which  had  been  paid ;  and  a  part  of  the 
hams  which  were  delivered  on  the  15th,  20th,  and  24th  of  August, 
1853,  constituted  those  sued  for  in  this  action.  The  defendant  refused 
(to  pay  for  them?)^  because  he  believed,  from  information  derived 
from  other  sources  than  the  plaintiffs,  that  he  could  not  get  the  balance 
of  hams  contracted  for,  and  that  the  injury  he  would  sustain  by  reason 
of  plaintiffs'  non-compliance  with  their  contract  would  be  much  more 
than  the  price  of  the  hams  now  sued  for.  By  the  terms  of  the  con- 
tract, the  hams  were  to  be  paid  for,  from  time  to  time,  as  delivered  : 
and  after  the  hams  now  sued  for  were  delivered,  the  money  was  de- 
manded, and  payment  refused  by  the  defendant;  and  no  more  hams 
were  delivered  to  him  after  such  refusal.  The  defendant  introduced 
several  witnesses,  grocery  merchants  in  Mobile,  who  testified,  that  they 
had  severally  made  similar  agreements  with  plaintiffs  that  season,  to 
be  supplied  with  Stagg  &  Shay's  hams,  from  time  to  time,  in  large 
quantities,  at  the  same  price  ;  that  a  portion  of  the  hams  had  been  de- 
livered by  plaintiffs  to  each  of  them,  but  after  the  delivery  of  less  than 
half  of  wiiat  they  were  to  have  received,  neither  of  them  could  get  any 
m<>re  ;  that  they  could  obtain  none  from  plaintiffs  after  the  15th  or 
20th  August,  1853,  and  that  plaintiffs,  after  that  time,  had  no  more 
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hams  to  supply  to  those  with  whom  they  had  contracted,  and  did 
wholly  fail  to  supply  them  (said  witnesses),  with  many  other  grocery 
merchants,  with  hams  in  pursuance  of  their  contracts  after  that  date. 
Defendant  proved,  also,  that  along  in  the  summer  of  1853  hams  rose 
in  price  from  12^  to  16  cents  per  pound,  and  that  the  price  kept  up  in 
Mobile  until  new  hams  came  in  the  following  season  ;  and  that  he  had 
sustained  damage,  by  reason  of  his  not  getting  the  hams  as  contracted 
for,  to  a  greater  amount  than  the  sum  claimed  b}'  plaintiffs. 

"After  the  Court  had  charged  the  jury  generally-,  the  defendant  re- 
quested the  Court  to  instruct  them,  that  if  they  believed  that  plaintiffs, 
at  the  time  when  the  mone}'  for  the  bill  sued  upon  was  demanded,  had 
ceased  to  have  ability  to  comply  with  their  contract,  and  the  defendant 
knew  that  fact,  he  might  refuse  to  pay  for  the  hams  sued  for,  and  might 
recoup  his  damages.  This  chai'ge  the  Court  refused  to  give,  and  the 
defendant  excepted." 

The  refusal  to  give  this  charge  is  now  assigned  for  error. 

Charles  P.  Hobinson,  for  the  appellant,  contended,  that  an  express 
refusal,  on  the  part  of  the  plaintiffs,  to  continue  to  furnish  hams  during 
the  season,  would  certainlj-  justify  a  refusal  by  the  defendant  to  pay 
for  those  already  furnished,  and  the  recoupment  of  his  damages  ;  and 
that  an  inability  to  perform,  as  shown  by  the  evidence,  was  tantamount 
to  a  refusal. 

J^.  -B.  SewaU,  contra,  made  the  following  points : 

1.  The  defendant's  refusal  to  pa}'  for  the  hams  delivered  to  him  on 
the  15th,  20th,  and  24th  August,  was  a  breach  of  the  contract  on  his 
part,  and  gave  to  the  plaintiffs,  who  were  then  in  no  default,  a  right  to 
abandon  the  contract,  and  to  recover  the  price  of  the  hams  delivered. 
Fletcher  v.  Cole,  23  Vermont  R.  114;  Pounds  v.  Baxter,  4  Greenl. 
454 ;  Dwinel  v.  Howard,  30  Maine  R.  258  ;  Allen  v.  Robinson,  2  Barb. 
(S.  C.)  341  ;  Martin  v.  Chapman,  6  Port.  344  ;  Pharr  v.  Bachelor,  3 
Ala.  240 ;  Davis  v.  Wade,  4  id.  208  ;  Lord  v.  Belnap,  1  Cushing's  R. 
283  ;  6  English  Law  &  Equity  R.  230. 

2.  Rumor  and  information,  as  to  plaintiflFs'  inability  to  perform  their 
contract,  whether  believed  or  not,  formed  no  excuse  for  the  defend- 
ant's breach  of  contract. 

Rice,  J.  *'  However  technical  rules  are  to  be  attended  to,  and  in 
some  cases  cannot  be  dispensed  with,  yet,  in  administering  justice,  we 
must  not  lose  sight  of  common  sense  ;  and  the  common  sense  of  this 
case  will  not  be  found  to  militate  against  any  rule  of  law."  Rawson 
V.  Johnson,  1  East's  Rep.  204. 

No  doubt  can  be  entertained,  that  under  the  evidence  disclosed  in 
the  record,  the  charge  as  asked  b}'  the  appellant  should  have  been 
given.  Tucker  v.  Woods,  12  Johns.  R.  190;  Judson  v.  Wass,  11  id. 
525  ;  Wadlington  v.  Hill,  10  Smedes  «fe  Marsh.  R.  560  ;  Bank  of  Colum- 
bia t'.  Hagner,  1  Peters'  R.  465  ;  Gardner  v.  King,  2  Iredell's  R.  297  ; 
Jones  V.  Barkley,  Doug.  R.  659  ;  Waterhouse  v.  Skinner,  2  Bos.  &  Pul. 
447  ;  1  Saund.  PI.  &  Ev.  116  ;  Thorpe  v.  Thorpe,  1  Salk.  R.  171 ;  Cal- 
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onel  V.  Briggs,  id.  112;  Langfort  v.  Adm'r  of  Tiler,  id.  113;  Lanca- 
sliire  V.  Killiugworth,  2  id.  623  ;  Goodisson  v.  Nunn,  4  Term  R.  7G1  ; 
Morton  V.  Lamb,  7  id.  125;  Rawson  v.  Johnson,  SKpra ;  Powell  on 
Contracts,  417,  418,  419;  Marshal  v.  Craig,  1  Bibb's  R.  379,  390; 
Carrell  v.  Collins,  2  id.  429. 

For  the  error  of  the  Court  below  in  refusing  the  charge  as  asked,  the 
judgment  is  reversed,  and  the  cause  remanded. 

.  '■  s    ^  ^ 

^^     "     '•       "       '  MARTINDALE   «.   FISHER. 

In  the  King's  Bench,  Easter  Term,  1745. 

A^^  [Reported  in  1  Wilson,  88.] 

This  is  a  special  action  upon  the  case,  wherein  the  plaintiff  sets  forth 
in  his  declaration  that  a  horse-race  was  agreed  to  be  run  between  a 
horse  of  the  plaintiff  and  one  of  Sir  Marmaduke  Wyvill's  ;  and  that 
in  consideration  that  the  plaintiff  had  agreed  to  deliver  to  the  defend- 
ant three  yards  and  one-eighth  of  cloth,  the  defendant  agreed  to  pay  to 
the  plaintiff  51.  12s.  6d.  in  case  Sir  Marmaduke  W^-vill's  horse  should 
beat  the  plaintiff's  horse,  but  if  the  plaintiff's  horse  beat  Sir  M.  W.'s 
then  defendant  to  pay  nothing  for  the  cloth ;  and  avers  that  Sir  M. 
W.'s  horse  won  the  race :  upon  the  general  issue  there  was  a  verdict 
for  the  plaintiff.  It  was  now  moved  in  arrest  of  judgment ;  and  the  ex- 
ception taken  to  the  declaration  bj^  Serjeant  Bootle  was,  that  it  is  not 
averred  in  the  declaration  that  the  cloth  was  delivered  to  the  defend- 
ant ;  but  to  this  it  was  answered  by  Mr.  Ford.,  and  resolved  b}'  the 
Court,  that  this  was  an  action  founded  on  mutual  promises,  and  that 
here  was  only  promise  for  promise,  and  therefore  it  was  not  necessary 
for  the  plaintiff  to  make  an  averment  in  his  declaration  of  the  delivery 
of  the  cloth  ;  and  the  Court  said  the  case  of  Nichols  and  Ra^'nbred, 
Hob.  88,  is  in  point.  Dennison,  J.,  said,  that  where  a  plaintifl' declares 
that  in  consideration  he  the  said  plaintiff  would  deliver  to  the  defendant 
a  piece  of  cloth,  that  the  defendant  should  pay  such  a  sum  of  money 
for  it,  in  that  case  an  avemient  of  the  delivery  of  the  cloth  is  neces- 
sary ;  but  if  plaintiff  states  an  agreement,  and  then  la3's  it  that  in  con- 
sidoration  of  such  a  promise  or  agreement,  &c.,  there  is  no  need  of  an 
avcnnent.  So  N.  B.  the  difference.  And  the  postea  was  ordered  to  be 
delivered  to  the  plaintiff.  Vide  Hob.  106  ;  Yelv.  136 ;  1  Lev.  293  ; 
Hard.  103. 
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CHRISTIE  V.  BORELLY. 

In  the  Common  Pleas,  January  17,  1860. 

[Reported  in  29  Law  Journal  Reports,  Common  Pleas,  163.] 

The  first  count  of  the  declaration  stated  that,  in  consideration  that 
the  plaintiff  guaranteed  to  the  defendant  that  two  bills  of  exchange  of 
100/.  and  62^.,  both  drawn  by  Messrs.  C.  W.  Olivier  &  Co.  upon  Messrs. 
Owen  &  Co.,  75  Lower  Thames  Street,  and  both  due  on  the  23d  of 
Januar}-,  1S59,  would  be  paid  and  retired  by  the  said  Messrs.  Owen  & 
Co.  when  due,  the  defendant  in  return  engaged  and  guaranteed  to  the 
plaintiff  the  repayment  of  the  sum  of  300/.  towards  the  pa3'raent  of 
Scotch  whiskeys,  as  follows:  6  puncheons,  5  hhds.,  4  qr.  casks,  Auch- 
teitool,  2  puncheons,  5  hhds.,  8  qr.  casks,  Anderton,  which  Mr.  B. 
Fisse,  of  Norris  Street,  had  ordered,  and  was  about  to  receive  from  the 
plaintiff.  Averment,  bj'  the  plaintiff,  that  he  had  performed  all  things 
on  his  part  to  be  done  and  performed,  in  pursuance  of  the  said  agree- 
ment, to  entitle  him  to  the  due  performance  by  the  defendant  of  his 
the  defendant's  part  of  the  said  agreement ;  and  that  the  said  two  biUs 
of  exchange  of  100/.  and  62/.  were  dul}'  paid  and  retired  by  the  said 
Messrs.  Owen  &  Co.  when  the  same  became  and  were  due  and  pa3'able  ; 
and  that  he  the  plaintiff  delivered  to  the  said  Mr.  B.  Fisse  the  said 
Scotch  whiskej's  in  the  said  agreement  hereinbefore  mentioned,  and 
that  the  said  Mr.  B.  Fisse,  although  requested  to  pay  the  said  amount 
of  300/.  towards  the  payment  of  the  said  Scotch  whisker's,  had  not  paid 
for  the  said  Scotch  whiskeys,  nor  the  said  sum  of  300/.  or  an}'  part 
thereof,  and  the  same  still  remained  wholh'  due  and  unpaid  ;  yet  that 
the  defendant  had  disregarded  and  broken  his  said  promise  in  this,  that 
he  had  not  paid,  or  caused  to  be  paid,  co  the  plaintiff  the  said  sum  of 
300/.  or  an}'  part  thereof,  but,  on  the  contrar}'  thereof,  whoUy  neglected 
and  refused  so  to  do. 

The  defendant  pleaded  (inter  alia)  secondly,  to  the  said  first  count, 
that,  although  the  said  debt  and  sum  of  300/.  in  the  said  first  count 
mentioned,  repa}'ment  whereof  the  defendant  engaged  and  guaranteed 
to  the  plaintiff,  was  not  payable,  and,  by  the  terms  of  the  said  order  of 
the  said  Mr.  B,  Fisse,  was  not  payable  until  after  the  said  two  bills 
drawn  by  Messrs.  C.  W.  01i\ner  upon  Messrs.  Owen  &  Co.,  and 
guaranteed  by  the  plaintiff,  became  due  and  payable,  as  the  plaintiff 
and  the  defendant,  at  the  time  of  the  making  of  the  said  mutual  agree- 
ment and  guarantees,  well  knew  ;  yet  the  said  two  bills  of  exchange  of 
100/.  and  62/.,  in  the  said  first  count  mentioned,  were  not  duly  or  at 
any  time  paid  or  retired  by  the  said  Messrs.  Owen,  of  which  the 
phiintiff  had  due  notice,  but  never  at  any  time  paid  or  retired  the  said 
biUs.     Issue  thereon. 

The  defendant  having,  at  the  trial,  obtained  a  verdict  in  his  favor  on 
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ihe  issue  taken  on  the  second  plea,  the  Court,  in  Michaelmas  Term  last, 
on  the  application  of  Edward  James,  granted  i  rule  nisi  to  enter  j'-rlig- 
ment  for  the  plaintiff  on  such  issue  non  obstante  veredicto,  on  the  ground 
that  the  said  second  plea  was  no  answer  to  the  action.  Against  this 
rule, 

Petersdorff,  Serjt.,  and  Garth  now  showed  cause. 

The  performance  of  the  defendant's  engagement  was  to  be  after  that 
which  was  the  consideration  for  it,  that  is  to  say,  after  the  bills  which 
the  plaintiff  guaranteed  became  due,  and,  therefore,  it  is  submitted  that 
the  perfonnance  by  the  plaintiff  of  his  part  of  the  contract  was  a  con- 
dition precedent  to  his  right  to  sue  the  defendant.  The  Court,  in  all 
such  cases  as  these,  will  always  endeavor  to  ascertain  from  the  terms 
of  the  contract  the  intention  of  the  parties.  Tindal,  C.  J.,  in  Stavers 
V.  Curling,  says,  "  The  rule  has  been  established  b^'  a  long  series  of  de- 
cisions in  modern  times,  that  the  question  whether  covenants  are  to  be 
held  dependent  or  independent  of  each  other  is  to  be  determined  by  the 
intention  and  meaning  of  the  parties  as  it  appears  on  the  instrument, 
and  h\  the  application  of  common  sense  to  each  particular  case."  In 
Johnstone  v.  Nichols  ^  the  question  was  as  to  the  sufficiency  of  the  con- 
sideration to  support  the  promise  laid  in  the  declaration.  The  promise 
was  stated  thus,  namelj' :  that  in  consideration  the  plaintiffs  would  con- 
tinue certain  dealings  which  they  had  had  with  Messrs.  Claridge  &  Co., 
the  defendant  promised  the  plaintiffs  to  be  responsible  and  guarantee 
them  the  payment  of  any  sums  of  money  in  which  Messrs.  Clai'idge  & 
Co.  then  were,  or  at  any  time  thereafter  might  be,  indebted  to  the  plain 
tiffs  in  the  course  of  such  dealings;  and  Maule,  J.,  (page  156)  said, 
"  These  words,  in  fact,  amount  to  this,  that  in  consideration  the  plain- 
tiffs would  do  something  in  future ,  the  defendant  promised  to  do  some- 
thing in  future  likewise."  So  here,  looking  at  this  agi'eement  as  it 
appears  on  the  record,  it  means,  if  the  plaintiff  will  pa^-  the  two  bills 
drawn  on  Owen  &  Co.,  in  case  thej'  are  not  dul}' honored,  the  defendant 
will  pay  the  300/.  in  case  the  whiskeys  are  not  paid  for  by  Fisse.  The 
averment  in  the  declaration  of  perfonnance  by  the  plaintiff  of  all  things 
on  his  part  to  be  performed,  in  pursuance  of  the  agreement,  to  entitle 
him  to  be  paid  the  300/. ,  shows  that  the  plaintiff  considered  it  to  be  a 
condition  precedent  to  the  defendant's  liability.  Inasmuch  as  the  300/. 
could  not  be  payable  until  after  the  bills  on  Owen  &  Co.  were  due,  the 
case  falls  within  the  second  rule  laid  down  in  the  notes  to  Pordage  v. 
Cole  '^  for  ascertaining  what  amounts  to  a  condition  precedent,  where  it 
is  stated  that  "  when  a  day  is  appointed  for  the  payment  of  money,  &c., 
and  the  day  is  to  happen  after  the  thing  which  is  the  consideration  of 
the  money,  «&;c.,  is  to  be  performed,  no  action  can  be  maintained  for  the 
money,  «&c.,  before  performance."  To  the  same  effect  is  the  second 
resolution  in  Thorpe  v.  Thorpe.  [Willes,  J.  In  Thomas  v.  Cadwal- 
lader,  where  there  was  a  covenant  by  a  lessee  to  repair,  the  lessor  allow* 

«  14  Law  J.  Rep.  (n.  b.)  C.  P.  161 ;  g.  c.  1  Com.  B.  Rep.  261. 
•  1  Wm«.  Saund.  320  6. 
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ing  and  assigning  timber  for  the  repairs,  it  was  held  to  be  a  condition 
precedent  that  the  lessor  should  find  and  assign  timber,  but  that  was  ex- 
plained b}'  Willes,  C.  J.,  to  be  because  the  one  covenant  related  to  tlie 
other,  and  the  lessee  could  not  repair  until  the  timber  was  assigned  liim 
for  such  repairs  ;  but,  "  when  two  covenants  in  a  deed  have  no  rchvtion 
to  each  other,  I  was  clearly  of  opinion,"  said  Willes,  C.  J.,  "  that  the 
non-perfonnance  of  the  one  could  not  be  pleaded  in  bar  to  an  action 
brought  for  the  breach  of  another  covenant  in  the  same  deed  ;  and  for 
this  plain  reason  amongst  others,  that  the  damages  sustained  b}'  the 
breach  of  one  such  covenant  may  not  be  at  all  adequate  to  the  damages 
sustained  b^'  the  breach  of  the  other."]  Here  the  plaintiff's  engage- 
ment is  the  sole  consideration  for  the  defendant's  promise,  and  there 
is  an  entire  failure  of  performance  by  the  plaintiff.  Franklin  ?j.  Miller 
shows  the  distinction  between  a  partial  and  total  failure  of  performance. 

Grant,  in  support  of  the  rule.  The  law  is  not  disputed.  The  courts 
have  ever  since  the  case  of  Thomas  y.  Cadwallader  endeavored  to  ascer- 
tain the  object  of  the  parties  by  looking  at  the  contract  itself.  The  ap- 
parent intention  of  the  parties  is  the  governing  rule  for  the  construction 
of  the  (covenants.  Glazebrook  v.  Woodrow.  (He  was  then  stopped  by 
the  Court.) 

Erle,  C.  J.  1  am  of  opinion  that  this  rule  should  be  made  absolute  : 
and  that  the  plaintiff  is  entitled  to  have  judgment  entered  for  him  non 
obstante  veredicto.  Tlie  real  question  is,  whether  the  promises  are 
independent  promises,  or  whether  they  are  mutual  promises,  their 
performance  being  mutually  the  consideration  for  each  other.  It 
appears  to  me  that  they  are  independent  promises.  The  defendant 
guarantees  the  repayment  of  300/.  towards  the  pa\Tnent  of  certain 
wiiiskey  being  paid  for  when  due  ;  and  the  plaintiff  guarantees  that  two 
hills  of  exchange  of  100/.  and  62/.  shall  be  paid  when  due.  It,  therefore, 
appears  that  the  damages  in  respect  of  the  breach  on  one  side  must  be 
very  different  from  the  damages  arising  from  the  breach  on  the  other 
side  ;  on  the  one  side  they  would  be  300/.,  and  on  the  other  only  162/.  ; 
it  is  consequently  apparent,  on  the  face  of  the  contract  itself,  that  it 
was  not  intended  by  the  parties  that  performance  of  the  one  stipulation 
should  be  a  condition  precedent  to  performance  of  the  other.  The 
question  is,  to  my  mind,  one  entirely  of  fact,  nameh',  what  was  the 
intention  of  the  parties  to  this  contract  ?  The  rules  of  law  are  agreed 
on  by  both  sides,  and  it  is  onh'  a  question  of  construction.  On  the 
construction  of  this  contract,  I  am  of  opinion  that  the  perfonnance  of 
the  plaintiff's  promise  was  not  a  condition  precedent ;  and,  therefore, 
that  the  second  plea  is  no  answer,  and  consequently  that  the  rule  ought 
to  be  made  absolute. 

Williams,  J.  The  rules  of  law  are  now  well  established,  and  the 
object  is  to  discover  in  each  case  what  is  the  intention  of  the  parties. 
If  it  had  appeared  from  the  contract  in  the  present  case,  that  the 
undertaking  of  the  plaintifl!"  had  been  to  pay  absolutely  when  the  bills 
became  due,  the  case  would  have  been  a  very  different  one  ft*om  what 
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It  is.  What,  however,  the  plaintiff  undertakes  is,  only  to  pay  if  Messrs. 
Owen  do  not  retire  the  bills  ;  therefore,  the  compensation  to  be  paid  by 
the  plaintiff,  in  consequence  of  such  third  party  not  doing  their  duty, 
is  a  matter  which  must  have  to  be  afterwards  ascertained ;  and  is  it 
likely  that  it  was  the  intention  of  the  parties  to  this  contract  that  the 
defendant's  performance  was  not  to  take  place  until  after  such  amount 
of  compensation  had  been  ascertained?  It  is,  I  think,  obvious  that 
such  could  not  have  been  the  intention  of  the  parties ;  for  Messrs. 
Owen  might  have  retired  the  bills  when  due,  and  so  there  would  have 
been  nothing  at  all  payable  by  the  plaintiff. 

WiLLES,  J.  I  am  of  the  same  opinion.  It  appears  to  me  that  the 
promise  only  on  the  one  side  is  the  consideration  for  the  promise  on  the 
other  side  ;  and  that  the  plea  is,  therefore,  a  bad  plea. 

Rule  absolute} 


V        DANIEL  G.   LEAVITT  v.  CHARLES   G.  FLETCHER. 
Supreme  Judicial  Court  of  Massachusetts,  January  Term,  1865. 
[Reported  in  10  Allen,  119.] 

Contract  brought  by  a  lessee  against  a  lessor  to  recover  damages 
for  a  breach  of  the  covenant  to  repair.  The  material  portions  of  the 
lease  and  the  agreed  facts  upon  which  the  case  was  submitted  to  the 
determination  of  the  whole  court  are  stated  in  the  opinion. 

D.  S.  Richardson  <h  J5.  J.  Williams,  for  the  plaintiff. 

T.  jr.  Siceetser  <Jb  W.  /S.  Gardner,  for  the  defendant. 

Gray,  J.  By  the  indenture  upon  which  this  action  is  brought  the 
defendant  "  does  lease,  demise,  and  let  "  to  the  plaintifif  a  brick  stable 
standing  on  the  lessor's  own  land,  and  a  wooden  carriage-house  stand- 
ing on  land  held  by  him  under  a  lease  from  others,  with  a  provision 
that  if  they  shall  require  the  termination  of  that  lease  and  the  removal 
of  the  carriage-house,  the  plaintiff  ma}'  terminate  this  lease.  The  les- 
sor "  agrees  to  make  all  necessary  repairs  on  the  outside  of  said  build- 
ing." The  lessee  agrees  to  pay  a  certain  rent  monthly,  and  to  quit  and 
deliver  up  the  premises  to  the  lessor  at  the  end  of  the  term  "  in  as 
good  order  and  condition,  reasonable  use  and  wearing  thereof,  fire  and 
otli(;r  unavoidable  casualties  excepted,  as  the  same  now  are  or  may  be 
put  into  by  the  said  lessor  ; "  not  to  make  or  suffer  ain-  waste  thereof; 
and  ''  that  the  lessor  may  enter  to  view  and  make  improvements,  and 
to  expel  the  lessee,  if  he  shall  fail  to  pay  the  rent  as  aforesaid,  or  make 
or  suffer  an}*  strip  or  waste  thereof.  And  said  lessee  is  to  make  all 
nec<!ssary  repairs  on  the  inside  of  the  building  at  his  own  expense." 

The  brick  stable  is  the  building  mentioned  in  the  lease  next  before 
the  lessor's  covenant  to  make  outside  repairs  ;  but  we  have  no  doubt 

1  rjitipon  V.  fiolflsmith,  5  1").  M.  &  G.  757 ;  Mutual  Life  Ins.  Co.  v.  French,  30  Ohio 
St.  J 10  ;  Alexjiiiiler  v.  ("ontinental  Iius.  Co.,  67  Wi.s.  422,  «cc.  Compare  Griggs  v. 
Moore,  168  Mass.  354;  Martin  i;.   Schotuberger,  8  W.  &  G.  367. 
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that  this  covenant  includes  all  the  premises  leased  by  the  defendant  to 
the  plaintiff,  the  carriage-house  as  well  as  the  stable.  Indeed  in  the 
duplicate  indenture  in  the  hands  of  the  defendant  the  plural  -word 
"buildings"  is  substituted  for  "building"  in  this  covenant. 

The  facts  agreed  by  the  parties  are  as  follows  :  The  carriage-house 
was  a  frame  covered  with  matched  boards,  had  a  shingled  roof  and  a 
plank  floor,  and  on  the  inside  was  left  uncovered  bj*  lath  or  plaster. 
While  the  plaintiff  was  occupying  the  premises  under  the  lease,  a  quan- 
tity' of  snow  accumulated  upon  the  roof  of  the  carriage-house,  until,  at 
the  close  of  a  heavy  snow  storm,  the  carriage-house  fell  from  the  weight 
of  snow,  crushing  and  injuring  the  plaintiff's  carriages  kept  therein. 
The  plaintiff  afterwards  demanded  of  the  defendant  that  he  should 
restore  and  rebuild  the  carriage-house,  but  the  defendant  refused  to  do 
so.  There  is  nothing  in  the  case  to  show  that  any  negligence  of  either 
partj'  contributed  to  the  accident. 

For  five  months  succeeding  the  fall  of  the  carriage-house,  the  plaintiff 
paid  to  the  defendant,  under  protest,  the  rent  reserved  in  the  lease ; 
and  then,  ceasing  to  pay  rent,  was  ejected  by  the  defendant.  The 
lessee's  covenant  to  pay  rent  was  not  affected  by  the  injurj'  to  the 
premises,  nor  limited  by  the  exception  of  unavoidable  casualty  in  his 
subsequent  covenant,  and  is  independent  of  the  lessor's  covenant  to 
make  outside  repairs.  Belfour  v.  Weston,  1  T.  R.  310  ;  Hare  v.  Groves, 
3  Anstr.  687  ;  Kramer  v.  Cook,  7  Gray,  550,  and  cases  cited.  And  it 
is  not  now  denied  that  the  lessee  was  rightly  required  to  pay  rent,  and 
lawfully  ejected  for  failing  to  pa}'.^ 

The  lessee  in  this  action  claims  damages,  1st,  for  the  injury  occa- 
sioned by  the  fall  of  the  carriage-house  ;  2dly,  for  the  failure  of  the 
lessor  to  rebuild  it,  after  being  expressly  requested  so  to  do. 

It  is  well  settled  that  in  a  lease  of  real  estate  no  covenant  is  implied 
that  the  lessor  shall  keep  the  premises  in  repair  or  otherwise  fit  for 
occupation.  Button  v.  Gerrish,  9  Cush.  89  ;  Foster  v.  Pej'ser,  id.  242, 
and  cases  cited  ;  Welles  v.  Castles,  3  Gray,  326.  The  express  cove- 
nant of  the  defendant  in  this  case  is  only  "to  make  all  necessary 
repairs  on  the  outside  of  the  building."  He  does  not  covenant  that  the 
outside  shall  not  give  way,  but  that,  if  it  does,  he  will  repair  it.  lie 
cannot  therefore  be  held  liable  for  the  damages  occasioned  by  the  fall 
of  the  building. 

1  Dawson  v.  Dver,  .5  B.  &  Ad.  584 ;  Suplice  v.  Farnsworth,  7  M.  &  G.  576 ;  Edge 
V.  Boileau,  16  Q.  B.  D.  120;  Lewis  v.  Chisholm,  68  Ga.  40;  Palmer  v.  Meriden  Brit- 
tannia  Co.,  188  111.  508;  Thomson-Houston  Co.  r.  Durant  Land  Co.,  144  N.  Y.  34; 
Prescott  V.  Ottenstatter,  85  Pa.  434,  ace.  But  if  a  landlord  covenants  to  keep  premises 
in  repair,  and  nevertheless  allows  the  premises  to  become  untenantable,  the  tenant 
may  abandon  them,  and  thereby  terminate  his  liability  for  rent.  Lewis  v.  Chisholm, 
68  Ga.  40;  Bizzell  v.  Lloyd,  100  111.  214  ;  Sheary  v.  Adams,  18  Hun,  181  (.statutory) ; 
McCardell  v.  Williams,  19  R.  I.  701. 

A  promise  to  put  in  repair  was  held  a  condition  precedent  to  the  obligation  of  the 
lessee  to  take  the  premises  in  Hickman  v.  Rayl,  55  Ind.  212.  Similarly  the  ohliira- 
tion  of  one  who  had  agreed  to  purchase.  Tripp  v.  Smith,  180  Mass.  122.  Compare 
Shenners  r.  Pritchard,  104  Wis.  257. 
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But  it  has  been  the  established  rule  of  the  common  law  for  ages  that 
an  express  covenant  to  repair  binds  the  covenantor  to  make  good  any 
injury  wliich  human  power  can  remedy,  even  if  caused  by  storm,  flood, 
fire,  inevitable  accident,  or  the  act  of  a  stranger.  Yearbook  40 
Ed.  III.  6  ;  Dyer,  33  a;  Paradine  v.  Jane,  Ale^-n,  27  ;  s.  c.  Style,  47  ; 
Compton  V.  Allen,  Style,  162  ;  Bullock  v.  Dommitt,  6  T.  R.  650  ;  Green 
V.  Eales,  2  Q.  B.  225  ;  s.  c.  1  Gale  &  Dav.  468  ;  Phillips  v.  Stevens, 
16  Mass.  238;  Bigelow  v.  Collamore,  5  Cush.  231;  Allen  v.  Culver, 
3  Denio,  294 ;  Dermott  v.  Jones,  2  Wallace,  7,  8.  The  defendant's 
covenant  contains  no  exception  of  natural  causes  or  inevitable  accident. 
''The  outside  of  the  building"  includes  the  whole  outer  shell  of  the 
building,  or  external  inclosure  of  roof  and  sides.  Green  v.  Eales, 
above  cited.  "  The  necessary  repairs  on  the  outside  "  are  those  which 
will  make  the  building  outwardly  complete.  When  those  are  made, 
then,  and  not  before,  the  lessee  will  be  bound  b}-  his  covenant  "  to 
make  all  necessary  repairs  on  the  inside."  The  fact  that  rebuilding 
the  outside  will  so  far  replace  the  whole  building  as  to  leave  very  little 
to  be  done  on  the  inside,  and  thus  make  the  performance  of  the  les- 
see's covenant  very  easy,  does  not  in  any  degree  excuse  the  lessor 
from  first  performing  his  covenant.  The  defendant  is  therefore  respon- 
sible for  the  damages  suffered  by  the  plaintiff  by  reason  of  the  de- 
fendant's refusal  to  rebuild,  from  the  lime  of  that  refusal  until  the 
ejectment  of  the  plaintiff  for  not  paying  his  rent ;  and  according  to 
the  agreement  of  the  parties  the  case  must  stand  for  the  assessment  of 
those  damages.  Judgment  for  the  plaintiff  accordingly } 


^0^  BLANDFORD   y.   ANDREWS. 

In  the  Queen's  Bench,  Michaelmas  Term,  1599. 

[Reported  in  Croke  Elizabeth,  694.] 

Debt  on  an  obligation  of  80/.  conditioned  that  if  the  defendant  pro 
cured  a  marriage  to  be  had  between  the  plaintiff  and  one  Bridget 
Palmer,  at  or  before  the  feast  of  St.  Bartholomew  then  next  following, 
that  then,  &c.  The  defendant  pleaded  that  the  plaintiff',  before  that 
fea.st,  came  to  the  said  Bridget  Palmer  and  called  her  whore  ;  and  told 
her  that,  if  he  married  her,  he  would  tie  her  to  a  post ;  and  used  other 
oppn^brious  words  unto  her ;  by  reason  whereof  the  defendant  could 
not  procure  the  said  marriage  before  the  said  feast.  Whereupon  the 
phiintitf  demurred.  Williams^  Serjt.,  moved  that  this  was  not  any 
plea ;  for  he  hath  not  shown  that  he  used  his  endeavor  to  procure  the 

1  As  to  the  lialiility  of  a  covenantor  to  repair  the  consequences  of  extraordinary 
casualticB,  see  36  Am.  L.  Reg.  (n.  b.)  212. 
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maniage  ;  for  it  may  be  that,  notwithstanding  these  words,  they  .vould 
have  intermarried.  And  of  that  opinion  was  all  the  Court ;  for  the 
defendant  ought  to  sho\»'  that  there  was  not  any  default  in  him,  and 
that  he  did  as  much  as  in  him  lay  to  procure  it ;  otherwise  he  doth  not 
save  his  obligation  ;  and  these  words  spoken  before  the  day,  at  one 
time  only,  are  not  such  an  impediment  but  that  the  marriage  might 
liave  taken  effect.     Wherefore  it  was  adjudged  for  the  plaintiff. 


UNITED    STATES    v.    PECK. 

PECK   V.   UNITED   STATES. 

Supreme  Court  of  the  United  States,  October  Term,  1880. 

[Reported  in  102  United  States,  64.] 

Appeals  from  the  Court  of  Claims. 

Peck,  the  claimant,  entered  into  a  contract  with  the  proper  military 
officer  to  furnish  and  deliver  a  certain  quantit}'  of  wood  and  hay  to  the 
military'  station  at  Tongue  River,  in  the  Yellowstone  region,  on  or  be- 
fore a  specified  day.  He  furnished  the  wood,  but  failed  to  furnish  the 
hav,  which  was  furnished  by  other  parties  at  an  increased  expense. 
The  accounting  officers  of  the  government  claimed  the  right  to  deduct 
from  the  claimant's  wood  account  the  increased  cost  of  the  hay. 
Whether  this  could  lawfullj-  be  done  was  the  principal  question  in  the 
cause. 

The  Court,  upon  an  examination  of  the  contract  and  of  the  surround- 
ing circumstances  of  the  case,  were  of  opinion  that  the  contracting 
parties,  in  stipulating  relating  to  hay,  contemplated  ha}-  to  be  cut  in  the  ,, 
Yellowstone  valley,  and  specially  at  the  Big  Meadows  near  the  mouth 
of  Tongue  River, — which  was,  indeed,  the  only  hay  which  the  claim- 
ant could  have  procured  within  hundreds  of  miles,  and  which  it  was 
known  he  relied  on.  The  government  officers,  fearing  that  the  claim- 
ant would  not  be  able  to  carry  out  his  contract,  and  it  being  absolutely 
necessar}-  that  the  hay  should  be  had,  allowed  otlier  parties  to  cut  the 
hay  at  Big  Meadows,  and  therewith  to  supply  the  Tongue  River 
station.  The  claimant  complained  of  the  double  injury :  first,  of  giv- 
ing the  hay  which  he  relied  on  to  other  parties  ;  and,  secondly,  of  charg- 
ing him  for  the  increased  expense  of  getting  it.  The  question  was 
whether  the  surrounding  circumstances  could  be  taken  into  considera- 
tion in  the  claimant's  excuse,  although  the  contract  made  no  mention 
of  the  source  from  which  he  was  to  procure  the  hay  to  be  supplied  by 
him  to  the  government. 

3fr.  Assistant  Attorney- General  Smithy  for  the  United  States. 

Mr.  John  J5.  Sanborn^  contra. 

Mu.  Justice  Bradley,  after  stating  the  case,  delivered  the  opinion 
of  the  Court. 
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We  think  that  the  facts  of  the  case  clearly  bring  it  within  the  rules 
allowing  the  introduction  of  parol  evidence :  first,  for  the  purpose  of 
showing,  by  the  surrounding  circumstances,  the  subject-matter  of  the 
contract,  nameh,  hay  to  be  cut  and  gathered  in  the  region  where  it  was 
to  be  delivered  ;  secondly,  for  the  purpose  of  showing  the  conduct  of  the 
agents  of  the  defendants  by  which  the  claimant  was  encouraged  and 
led  on  to  rel}'  on  a  particular  means  of  fulfilling  his  contract  until  it  was 
too  late  to  perform  it  in  an}-  other  way  ;  and  then  was  prevented  by 
these  agents  themselves  from  employing  those  means.  The  suppl}'  of 
hay  which  he  depended  on,  and  which  under  the  circumstances  he  had 
a  right  to  depend  on,  was  taken  awaj'  by  the  defendants  themselves. 
In  other  words,  the  defendants  prevented  and  hindered  the  claimant 
from  performing  his  part  of  the  contract. 

That  the  suliject-matter  of  a  contract  may  be  shown  by  parol  evidence 
of  the  surrounding  circumstances,  see  Bradley  v.  Washington,  Alexan- 
dria, &  Georgetown  Steam  Packet  Co.,  13  Pet.  89  ;  Thorington  v. 
Smith,  8  Wall.  1  ;  Maryland  v.  Eailroad  Compan}',  22  id.  105  ;  Reed 
V.  Insurance  Company,  95  U.  S.  23  ;  1  Greenl.  Evid.  sect.  277  ;  Tay- 
lor, Evid.  sect.  1082.  And  that  the  conduct  of  one  part}'  to  a  contract 
which  prevents  the  other  from  performing  his  part  is  an  excuse  for  non- 
performance, see  Addison,  Contracts,  sect.  326  ;  Fleming  v.  Gilbert, 
3  Johns.  (N.  Y.)  528.  In  the  case  last  cited,  the  defendant  was  sued 
on  a  bond  obliging  him  by  a  certain  time  to  procure  and  cancel  a 
mortgage  of  the  plaintiff  and  deliver  the  same  to  him.  The  defendant 
was  allowed  to  prove  by  parol  that  he  procured  the  mortgage,  and, 
having  inquired  of  the  plaintiff  what  he  should  do  with  it,  was  directed 
to  place  it  in  the  hands  of  a  third  person.  This  was  held  to  be  an  ex- 
cuse for  not  having  fully  performed  the  condition.  Judge  Thompson 
said:  "It  is  a  sound  principle  that  he  who  prevents  a  thing  being 
done  shall  not  avail  himself  of  the  non-performance  he  has  occasioned. 
Had  not  the  plaintiff  dispensed  with  a  further  compliance  with  the  con- 
dition of  the  bond,  it  is  probable  that  the  defendant  would  have  taken 
measures  to  ascertain  what  steps  were  requisite  to  get  the  mortgage 
discharged  of  record,  and  would  have  literally  complied  with  the  con- 
dition of  the  bond."  So  when  A.  gave  to  B.  a  bond  to  convey  certain 
premises,  but  they  subsequently  agreed  b}-^  parol  to  rescind  the  con- 
tract, and  A.  thereupon  sold  the  premises  to  a  third  person,  it  was  held 
that  though  the  bond  was  not  cancelled  or  given  up,  nor  any  of  the 
papers  changed,  yet  by  the  parol  agreement  and  the  acts  of  the  parties 
under  it  tiie  bond  was  discharged.  Dearborn  v.  Cross,  7  Cow.  (N.  Y.) 
48  ;  and  see  2  Cowen  &  Hill's  Notes  to  Phillips  on  Evid.  605.  The 
principle  involved  in  these  cases  is  applicable  to  the  present. 

judgment  affirmed} 

'  Lanca-shire  v.  Killingworth,  1  Lord  Ray.  686 ;  Mackay  v.  Dick,  6  App.  Cas.  251  ; 
Anvil  Mining  Co.  v.  Humble,  1.53  U.  S.  .540,  552;  Kingman  v.  Western  Mfg.  Co.,  92 
Ft;(l.  Rep.  486;  TennesHf;e,  &c.  R.  R.  Co.  v.  Danforth,  112  Ala.  80;  Wolf  y.  Marsh,  54 
C'al.  228;  Love  v.  Mabury,  59  Cal.  484;  Griffith  v.  llappersberger,  86  Cal.  605;  Dur- 
land  V.  Pitcairn,  51  Ind.  426;  King  v.  King,  69  lud.  467;  Dill  t;.  Pope,  29  Kan.  289; 
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SIR   ANTHONY  MAYNE'S   CASE. 
In  the  Queen's  Bench,  Easter  Term,  1596. 

[Reported  in  5  Reports,  20  6.] 

The  case  in  effect  was,  that  Sir  Anthony  Maj-ne  did  lease  certain 
land  to  Scott  for  twenty-one  years  by  indenture,  and  covenanted  that 
at  any  time  during  the  life  of  Scott,  upon  surrender  of  his  lease.  Sir 
Anthony,  «fec.,  would  make  a  new  lease  dunng  the  residue  of  the  years, 
and  bound  himself  to  perform  the  covenants,  &c.  And  now  in  debt  on 
the  said  obUgation  by  Scott  against  Sir  Anthony,  he  pleaded  that  Scott 
did  not  surrender,  e^c.  To  which  Scott  replied,  and  said,  that  after  the 
said  lease  Sir  Anthony  had  accepted  a  fine  sur  conusans  de  droit  come 
ceo^  &c.,  and  by  the  same  fine  granted  and  rendered  the  land  to  the 
conusee  for  eighty  years  :  upon  which  the  defendant  did  demur  in  law. 
And  it  was  adjudged  for  the  plaintiff.  And  in  this  case  three  points 
were  resolved :  — 

1.  That  Sir  Anthon}'  Mayne  had  broken  his  covenant  without  any 
surrender  made  :  for,  by  the  said  fine  levied  bj'  him  for  eighty  years, 
he  had  disabled  himself  either  to  take  a  surrender  or  to  make  a  new 
lease  ;  and  the  law  will  not  enforce  any  one  to  do  a  thing  which  will  be 
vain  and  fruitless  ;  lex  neminem  cogit  ad  vana  seu  inutilia  peragenda : 
but  it  would  be  vain  to  compel  him  to  make  a  surrender  to  him  who 
cannot  take  it ;  and  although  the  lessee  in  this  case  b}'  the  words  of 
the  indenture  ought  to  do  the  first  act,  scil.  to  make  the  surrender,  yet 
when  the  lessor  hath  disabled  himself,  not  only  to  take  the  surrender, 
but  also  to  make  a  new  lease  according  to  the  covenant,  for  this  cause 
the  lessor's  covenant  is  broken  without  any  surrender  made.  Vide 
32  E.  III.,  Barre  264,  and  21  E.  IV.,  55  a.  If  30U  are  bound  to 
enfeoff  me  of  the  manor  of  D.  before  such  a  feast,  if  you  make  a 
feolfment  of  the  said  manor  to  another  before  the  said  feast,  3"ou  have 
forfeited  your  obUgation,  although  3-ou  repurchase  the  land  again  be- 
fore the  feast,  because  j'ou  were  once  disabled  to  make  the  feoffment. 
And  therewith  agreeth  Temp.  E.  I.,  Covenant  29.  A  man  leased  a 
manor  for  3'ears,  and  the  lessee  covenanted  to  keep  the  houses  of  the 
manor  and  as  much  as  was  in  the  manor  in  as  good  plight  as  he 
found  them ;  during  the  term  the  lessee  committed  waste  in  the 
houses,  and  in  cutting  of  oaks  ;  the  lessor  brought  an  action  of  cove- 
nant before  the  end  of  the  term  for  the  oaks,  because  for  them  it  was 
impossible  that  the  covenant  should  be  porfoi'med  ;  otherwise  it  is  of 

Jones  V.  Walker,  13  B.  Mon.  163;  De  La  Vergne  Co.  v.  New  Orleans  Co.,  51  La  Ann. 
1733;  North  v.  Mallory,  94  Md.  305;  Grice  v.  Noble,  59  Mich.  515 ;  Lee  v.  Briggs,  99 
Mich.  487 ;  Gallagher  i\  Nichols,  60  N.  Y.  438 ;  Nichols  v.  Scranton  Steel  Co.,  137 
N.  Y.  471  ;  Baker  v.  Woman's  Union,  57  N.  Y.  App.  Div.  290;  Guilford  v.  Mason 
<R.  L),  53  Atl.  Rep.  284;  Olson  v.  Snake  River  Co.,  22  Wash.  139;  Jones  v.  Singer 
Mfg.  Co.,  38  W.  \a.  147,  ace. 

See  also  District  of  Columbia  o.  Camden  Iron  Works,  181  U.  S.  453;  Holt  v.  Silver, 
169  Mass.  435  ;  59  Am.  St.  Rep.  283,  n. 
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Lilt'  houses,  and  therewith  agree  F.  N.  B.  145  K,  and  13  E. III.,  Tit. 
Covenant  2. 

2.  It  was  resolved,  if  a  man  seised  of  lands  in  fee  covenants  to  en- 
feotf  J.  S.  of  them  upon  request,  and  afterw.ards  he  makes  a  feoffment 
in  fee  of  the  said  lands ;  now  in  this  case  J.  S.  shall  have  an  action  of 
covenant  without  request.  And  that  in  effect  is  all  one  vith  the 
principal  case. 

3.  It  was  resolved  that,  in  the  case  at  bar,  if  the  said  term  of  eighty 
years  wei'e  but  an  interest  of  a  future  term,  so  that  Scott  notwith- 
standing that  might  make  the  surrender,  j'et  in  such  case  Scott  should 
have  an  action  of  covenant  without  making  any  surrender ;  for  true  it 
is  that  he  may  surrender ;  but  also  true  it  is  that  Sir  Anthony  after 
such  surrender  cannot  make  the  new  lease,  which  was  the  effect  that 
the  surrender  should  produce  ;  and  therefore  inasmuch  as  the  lessor 
hath  disabled  himself  to  make  a  new  lease,  which  is  the  effect  and  end 
(jf  the  surrender,  and  that  which  he  ought  to  do  on  his  part,  the  lessee 
sliall  not  be  enforced  to  make  the  surrender,  which  is  the  first  thing  to 
be  done  on  his  part,  for  by  the  sm-render  he  would  lose  his  old  term 
without  a  possibility  of  having  the  new  according  to  the  lessor's  cove- 
nant. And  therewith  agreeth  14  H.  IV.,  19  a.  J.,  parson  of  the  church 
of  G.,  was  bound  in  an  obligation  of  100/.  to  the  prior  of  E.  ;  the  con- 
dition was  that  if  the  parson  resign  his  church  within  certain  time  to 
the  prior  for  a  certain  pension  as  they  could  agree,  that  then  the  obli- 
gation should  be  void  ;  and  afterwards  and  within  the  time  the  prior 
and  parson  agreed  of  a  pension  of  5/.,  yet  the  parson  did  refuse  to 
resign.  And  the  opinion  of  the  whole  Court  was  that,  although  they 
had  agreed  of  the  pension,  yet  the  parson  is  not  bound  to  resign  until 
he  be  sure  of  the  pension,  and  that  he  cannot  be  without  deed.  And 
therefore,  in  such  case,  the  parson  is  not  obliged  to  resign  until  the 
prior  hath  tendered  him  a  deed  of  the  said  pension,  by  which  he  might 
be  sure  of  it.* 


SHALES   V.   SEIGNORET. 
In  the  King's  Bench,  Easter  Term,  1699. 

[Beported  in  1  Lord  Raymond,  440.] 

Covenant  upon  articles  of  agreement.  The  plaintiff  declares  that  it 
was  covenanted  and  agreed  between  him  and  the  defendant  that  he,  in 

'  "  If  a  man  binds  himself  to  do  certain  acts  which  he  afterwards  renders  himseli 
unable  to  perform,  he  thereby  dispenses  with  the  perfonuance  of  conditions  prece 
dent  to  the  act  whioii  he  lias  so  rendered  himself  unable  to  perform."  Per  Maule,  J., 
Sands  v.  Clarke,  8  C.  B.  761,  762,  citing  Mayne's  case,  supra;  and  see  Newconab  v 
Brackett,  10  Mass.  101. 
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consideration  of  twenty  guineas  b}-  the  defendant  to  him  then  paid, 
should  transfer  to  the  defendant  before  or  upon  the  19th  of  November, 
1695,  1,000Z.  of  bank  stock;  and  that  the  defendant  covenanted  with 
the  plaintiff  to  accept  it  upon  notice  of  three  days,  and  to  pay  to  the 
plaintiff  for  il  940/.  ;  and  then  the  plaintiff  avers  that  no  bank  stock  is 
transferable  by  law  but  in  the  office  of  the  Bank  of  England,  in  the 
presence  of  both  the  parties  ;  and  that  he  gave  three  daj-s'  notice  to  the 
defendant  that  he  would  transfer  to  him  the  bank  stock  in  the  office  of 
the  Bank  the  19th  of  November  ;  and  that  he  attended  there  the  Avhole 
daj-  to  have  transferred  it ;  but  that  the  defendant  did  not  come  to 
accept  it;  for  which  he  brings  this  action  for  the  940/.,  &c.  The  de- 
fendant, after  oyer  of  the  articles,  pleads  that  the  plaintiff  nor  none  of 
his  assigns  had  an}' interest  in  any  bank  stock  upon  the  18th  of  Novem- 
ber, &c.  The  plaintiff  demurs.  And  the  whole  Court  was  of  opinion 
that  the  plea  was  ill ;  because,  though  the  plaintiff  had  not  any  bank 
stock  upon  the  18th  of  November,  3'et,  if  he  had  it  the  19th,  he  might 
have  performed  the  contract  within  the  time  ;  for  the  covenant  was  not 
that  he  should  transfer  any  particular  1,000/.  of  bank  stock  which  he 
had  at  the  time  of  the  covenant,  but  an}'  1,000/.  of  stock.  But  then 
the  whole  Court  held  :  1 .  That  this  action  will  not  lie  for  the  plaintiff 
in  this  case,  because  it  appears  that  the  plaintiff  has  not  transferred ; 
and,  without  transfer  to  the  defendant,  the  defendant  is  not  bound  to 
pay  the  money,  for  the  mone}-  was  to  be  paid  upon  the  transfer ;  and, 
therefore,  no  transfer,  no  mone}'.  Co.  Lit.  304  ;  ^  Dyer,  371  ;  2  Mod. 
266,  Otwa}'  V.  Holdips.  But  the  matter  in  the  declaration  might  have 
been  a  good  excuse  for  the  plaintiff,  if  the  defendant  had  sued  him  for 
not  transfemng  the  bank  stock ;  or  the  plaintiff  might  have  assigned 
his  breach  in  the  non-acceptance  of  the  stock  b}'  the  defendant.^  2. 
The  Court  held  that  it  did  not  appear  to  the  Court  but  that  the  bank 
stock  was  transferable  at  another  place  than  at  the  office  of  the  Bank  ; 
for  though  the  act  says  that  no  transfer  shall  be  but  as  the  king  shall 
appoint,  and  the  king  has  appointed  it  to  be  at  the  ofl3ce  of  the  Bank, 
and  not  in  an}'  other  place  ;  yet  that  ought  to  have  been  pleaded,  or, 
otherwise,  the  Court  cannot  take  notice  of  it ;  and,  therefore,  notwith- 
standing any  thing  that  appears  here  to  the  contrary,  the  transfer 
might  have  been  in  any  other  place ;  and  then  a  tender  ought  to  have 
been  made  to  the  person.  Sir  Bartholomew  Shotoer  and  Mr.  Northey 
argued  for  the  plaintiff;  Damall  and  Wright,  king's  Serjeants,  for  the 
defendant.  Judgment  for  the  defendant. 

^  "  If  a  man  plead  performance  of  covenants,  and  the  plaintiff  reply  that  he  did 
not  such  an  act  according  to  Ins  covenant,  the  defendant  saith  that  he  offered  to  do 
it,  and  the  plaintiff  refused  it ;  this  is  a  departure,  because  the  matter  is  not  pur- 
suant ;  for  it  is  one  thing  to  do  a  thing,  and  another  to  offer  to  do  it,  and  the  othei 
refused  to  do  it;  therefore  that  should  have  been  pleaded  in  the  former  plea."  Co 
Ut.  304. 

-   I'iumb  V.  !  aylor,  27  111.  App.  238,  ace. 
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TURNER  V.   SAWDON    &   CO. 
Ik  the  King's  Bench  Division,  Court  of  Appeal,  July  2,  1901. 

[Reported  in  [1901]  2  King's  Bench,  653.] 

Application  by  the  defendants  for  judgment  or  for  a  new  trial  in  an 
action  tried  by  Kennedy,  J.,  witii  a  jury. 

Tlie  defendants  carried  on  business  as  cotton-warp  agents  at  Brad- 
ford, Yorkshire,  and  in  March,  1898,  an  agreement  was  entered  into 
by  them  with  the  plaintiff,  who  was  in  their  emploj'ment,  which  con- 
tained the  following  clauses:  "  (1)  The  said  G.  E.  Sawdon  &  Co. 
agree  to  continue  to  engage  and  employ  the  said  Ernest  Turner  as  their 
servant  and  representative  salesman  from  the  1st  day  of  March,  1898, 
for  a  period  of  four  years  ending  February  28,  1902.  ...  (2)  The 
said  G.  E.  Sawdon  &  Co.  further  agree  to  remunerate  the  said 
Ernest  Turner  for  his  services  by  a  payment  to  him  of  a  salary  of 
200Z.  per  annum,  to  be  paid  in  monthly  instalments,  for  the  space  of 
two  years,  and  2501.  per  annum  for  the  remaining  two  j'ears.  .  .  . 
(3)  The  said  Ernest  Turner  agrees  to  devote  the  whole  of  his  time  to 
the  business  of  the  said  G.  E.  Sawdon  &  Co.,  to  faithfully  serve  them 
as  heretofore  in  soliciting  orders  and  generally  in  aiding  to  conduct 
the  business,  and  not  to  divulge  to  an}-  competitor  or  other  person  any 
of  the  business  secrets  of  the  said  G.  E.  Sawdon  &  Co.  whilst  in  their 
service,  and  to  carefully  obey  their  directions  from  time  to  time,  and 
will  keep,  protect,  and  promote  the  success  of  the  said  business  as  far 
as  he  can.   .  .   ." 

The  plaintiff  acted  as  salesman  for  some  time ;  but  on  December  31, 
1900,  a  letter  was  handed  to  him  by  the  defendants,  which  was  as 
follows:  "  We  have  decided  that  you  shall  take  a  month's  holiday  — 
that  is  to  say,  that  although  3'ou  will  still  be  in  the  employ'  of  the  firm 
and  at  their  disposal,  you  will  not  after  to-day  be  required  to  perform 
any  duties.  You  will  please  call  for  3'our  salary'  on  January  31,  when 
any  further  instruction  will  be  given  you."  The  plaintiff  came  to  the 
office  of  the  firm  on  the  following  day,  but  was  requested  to  leave. 
Immediateh'  afterwards  circulars  were  issued  by  the  defendants  to 
their  customers  stating  that  the  plaintiflT  had  no  authority'  to  transact 
any  business  on  their  behalf.  Tlie  plaintiff  then  commenced  business 
on  his  own  account,  and  brought  this  action  against  the  defendants  for 
damages  for  breach  of  the  agreement  of  March,  1898,  on  the  ground 
that  the  defendants  "  after  the  31st  December,  1900,  have  neglected 
and  refused,  and  still  neglect  and  refuse,  to  continue  to  engage  and 
employ  the  plaintiff  as  their  servant  and  representative  salesman,  in 
accordance  with  the  terms  of  tlie  said  agreement." 

The  learned  judge  left  the  following  questions  to  the  jury  :  — 

(1)  Was  the  plaintiff  ready  and  willing  to  perform  the  agreement 
according  to  its  terms?     Answer,  Yes. 
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(2)  Did  the  defendants'  conduct  on  December  31,  1900,  and  Janu- 
ar}'  1,  2,  3,  and  4,  1901,  constitute  a  breach  of  their  obligations  under 
their  contract  towards  the  plaintiff?     Answer,  Yes. 

(3)  Was  it  such  a  substantial  breach  as  to  justify  the  plaintiff  in 
treating  it  as  a  refusal  on  the  part  of  the  defendants  to  perform  and 
abide  by  the  contract?     Answer,  Yes. 

(4)  If  the  above  questions  are  answered  in  the  aflSrmative,  what 
damages  is  the  plaintiff  entitled  to?     Answer,    125Z. 

On  further  consideration,  the  learned  judge  gave  judgment  for  the 
plaintiff  for  the  amount  of  the  damages  found  b}'  the  jury. 

The  defendants  appealed. 

A.  L.  Smith,  M.  R.  This  is  an  action  tried  before  my  Brother 
Kennedy  with  a  special  jury.  The  matter  has  given  rise  to  some  com- 
plication, chiefly,  as  it  appears  to  me,  because  the  learned  judge  left 
the  construction  of  an  agreement  to  the  jurj'.  There  was  no  term  of 
art  and  no  question  of  custom  the  meaning  or  the  existence  of  which 
might  properly  be  left  to  the  jyivy.  It  was  for  the  judge  at  the  trial  to 
construe  the  written  agreement,  and  we  have  now  to  say  what  con- 
struction should  be  put  upon  it.  I  do  not  say  that  the  meaning  of  the 
document  is  clear,  but  I  have  arrived  at  the  conclusion  that  the  result 
of  the  trial  was  not  right.  The  action  is  by  a  man  who  was  in  the 
employment  of  the  defendants,  and  it  was  not  brought  for  wages, 
because  it  is  clear  that  the  defendants  were  always  read}'  and  willing 
to  pa}'  all  that  was  due  under  the  contract.  The  real  question  which 
the  plaintiff  thought  to  raise,  and  which  was  raised,  was  whether  beyond 
the  question  of  remuneration  there  was  a  further  obligation  on  the 
masters  that,  during  the  period  over  which  the  contract  was  to  extend, 
they  should  find  continuous,  or  at  least  some,  employment  for  the 
plaintiflf.  In  my  opinion  such  an  action  is  unique  —  that  is  an  action 
in  which  it  is  shown  that  the  master  is  willing  to  pay  the  wages  of  his 
servant,  but  is  sued  for  damages  because  the  servant  is  not  given 
employment.  In  Turner  v.  Goldsmith,^  the  wages  were  to  be  paid  in 
the  form  of  commission,  and  that  impliedly  created  a  contract  to  find 
employment  for  the  servant.  This  contract  is  different,  being  to 
emplo}'  for  wages  which  are  to  be  paid  at  a  certain  rate  per  year. 
I  do  not  think  this  can  be  read  otherwise  than  as  a  contract  by 
the  master  to  retain  the  servant,  and  during  the  time  covered  b}'  the 
retainer  to  pay  him  wages  under  such  a  contract.  It  is  within 
the  province  of  the  master  to  sa}-  that  he  will  go  on  paying  the  wages, 
but  that  he  is  under  no  obligation  to  provide  work.  The  obligation 
suggested  is  said  to  arise  out  of  the  undertaking  to  engage  and  employ 
the  plaintiff  as  their  representative  salesman.  It  is  said  that  if  the 
salesman  is  not  given  employment  which  allows  him  to  go  on  the 
market  his  hand  is  not  kept  in  practice,  and  he  will  not  be  so  efficient 
a  salesman  at  the  end  of  the  term.  To  read  in  an  obligation  of  that 
sort  would  be  to  convert  the  retainer  at  fixed  wages  into  a  contract 

1  1891,  1  Q.  B.  544. 
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to  keep  the  servant  in  the  service  of  his  employer  in  such  a  manner  as 
to  enable  the  former  to  become  aufait  at  his  work.  In  my  opinion, 
no  such  obligation  arose  under  this  contract,  and  it  is  a  mistake  to 
stretch  the  words  of  the  contract  so  as  to  include  in  what  is  a  mere 
retainer  an  obligation  to  employ  the  plaintiff  continuously  for  the  terra 
of  his  service.  I  asked  whether  the  employment  must  be  de  die  in 
diem,  and  the  answer  was  that  this  was  not  necessar}',  but  I  could  not 
gather  what,  short  of  this,  was  the  suggested  obligation.  It  seems  to 
me  that  the  only  argument  open  to  the  plaintiff  was  that  his  employ- 
ment should  be  continuous,  and  I  cannot  find  that  obligation  in  the 
contract. 

I  think,  therefore,  that  the  case  should  not  have  been  left  to  the  jury, 
and  that  we  ought  to  direct  that  judgment  be  entered  for  the  defendants. 

Vaughan  Williams,  L.  J.  I  entirely  agree.  In  my  opinion,  if  the 
facts  are  taken  to  be  exactly  in  accordance  with  the  plaintiff's  evidence, 
there  was  no  case  to  go  to  the  juiy.  So  far  as  the  pleadings  are  con- 
cerned, the  action  is  for  breach  of  the  terms  contained  in  a  written 
contract.  It  was  put  on  behalf  of  the  plaintiff  that  the  action  was 
based  on  a  repudiation  by  the  master  of  the  contract  with  the  plaintiff, 
and  it  was  said  that  the  plaintiff  had  a  right  to  treat  the  case  as  if 
it  were  an  action  for  wrongful  dismissal,  and  is  entitled  to  recover 
damages  on  that  footing  none  the  less  because  the  master  has  been 
read}'  and  willing  to  pay  the  wages  agreed  upon.  For  the  purposes 
of  ray  judgment  I  accept  that  suggested  basis  of  action,  but  I  still 
sa}'  that  there  was  no  case  to  go  the  jury. 

The  first  clause  of  the  agreement  contains  the  words  "engage  and 
emplo}^"  and  the  argument  for  the  plaintiff  is  that  because  these  words 
are  used  some  obligation  is  thrown  on  the  raaster  which  is  not  ordi- 
narily created  by  the  relation  of  raaster  and  servant.  If  it  is  said  that 
the  word  "employ"  must  be  so  construed,  the  authority  against  this 
view  is  conclusive.  In  Emmens  v.  Elderton,^  the  plaintiff,  who  was  an 
attorney,  was  to  receive  100^.  a  year  as  attorney  and  solicitor  of  a 
company.  The  promise  set  out  in  the  second  count  was  to  *'  retain 
and  employ"  the  plaintiff  as  attorney.  The  onlj'  matter  that  had  to 
be  argued  in  that  case  was  whether  the  expression  "retain  and  employ" 
added  anything  to  the  duty  of  the  company  towards  their  solicitor  as 
expressed  in  the  earlier  part  of  the  count.  If  it  did,  then  the  count 
was  a  bad  one,  and  though  the  verdict  of  the  jury  had  been  for  the 
plaintiff  the  defendant  would  have  been  entitled  to  have  the  verdict 
set  aside.  If,  however,  the  words  added  nothing  to  the  ordinary 
obligation  on  the  company,  the  count  was  good.  It  was  held  in  the 
Exclicquer  Chamber  and  in  the  House  of  Lords  that  the  words  did  not 
of  necessity  add  a  jot  to  the  contractual  obligation  of  the  employer. 
This  is  clearly  set  out  in  the  opinions  delivered  by  Ci'ompton  and 
Wightman,  JJ.,  in  the  House  of  Lords.  We  have  to  consider  in  the 
present  case  whether  there  is  anything  in  this  agreement  to  engage  and 

1  13  C.  B.  495  ;  4  II.  L.  624. 


SECT.    IL]  turner    V.   SAWDON   &   CO.  187 

emplo}'  the  plaintiff  which  places  on  the  defendants  a  wider  obligation 
than  that  which  a  master  ordinarily  incurs  towards  his  servant.  I 
think  that  the  first  clause  of  the  agreement  is  merely  a  clause  of 
engagement  or  retainer.  The  second  clause  relates  to  remuneration, 
and  the  third  to  the  duties  to  be  performed  by  the  servant  in  return 
for  the  remuneration.  Of  course,  when  a  servant  is  engaged  the 
capacity  in  which  he  is  engaged  is  mentioned,  and  I  do  not  think  that 
the  expression  "representative  salesman"  which  occurs  in  the  agree- 
ment makes  the  case  any  stronger  or  throws  any  further  obligation  on 
the  master.  The  case  of  a  servant  who  is  to  be  paid  b}*  commission 
as  in  Turner  v.  Goldsmith,  is  entirely  dififerent.  There  the  master  is 
bound  to  give  the  opportunity-  of  earning  the  remuneration.  In  Bunn- 
ing  V.  Lyric  Theatre,  Limited,^  there  is  a  good  deal  in  the  terms  of  the 
contract  to  show  that  the  having  an  opportunity  of  appearing  as  musical 
director  was  one  of  the  considerations  which  the  servant  bargained 
that  he  should  have  from  the  master. 

As  my  Lord  has  said,  it  was  the  duty  of  the  judge  to  construe  this 
contract,  and  we  must  now  put  a  construction  upon  it.  Looking  at 
the  matter  in  the  way  that  is  most  favorable  to  the  plaintiff,  I  think 
that  there  was  no  case  to  go  to  the  jury,  and  that  judgment  should 
be  entered  for  the  defendants. 

Stirling,  L.  J.  Throughout  the  argument  and  at  the  present  moment 
I  feel  more  doubt  as  to  the  construction  of  this  contract  than  my 
learned  brethren.  It  is  an  agreement  by  which  the  defendants  agreed 
to  engage  and  employ  the  plaintiff,  and  the  plaintiff  agreed  to  devote 
the  whole  of  his  time  to  their  service.  The  question  is.  What  is  the 
meaning  of  the  word  "  employ"  as  used  in  this  agreement?  It  seems 
to  me  clear,  and  if  authority  be  required  we  find  it  in  the  case  of 
Emmens  v.  Elderton,  that  the  word  "  employ  "  is  capable  of  two  mean- 
ings—  to  retain  in  service,  or  to  give  actual  work  to  be  done  by  the 
person  employed.  There  are  many  cases  in  which  the  nature  of  the 
work  to  be  done  shows  which  of  these  meanings  should  be  adopted. 
Take  the  case  of  a  medical  man  engaged  for  a  term  at  a  fixed  payment. 
No  one  would  sa}-  that  employment  must  be  found  for  him.  On  the 
other  hand,  in  the  case  of  an  actor  who  accepts  an  engagement,  it  may 
be  an  important  consideration  with  him  to  have  an  opportunity  of  dis- 
playing his  abilities  before  the  public,  and  it  may  be  that  there  is  an 
implied  obligation  on  the  part  of  the  master  to  afford  such  an  oppor- 
tunity :  Fechter  v.  Montgomery.^  So  in  the  case  of  a  commission 
agent,  to  which  reference  has  been  made.  The  term  "  employ"  being 
one  with  a  flexible  meaning,  I  feel  the  force  of  the  argument  that  the 
plaintiff  was  to  be  employed  in  the  capacity  of  salesman  to  serve  and 
to  solicit  orders,  and  so  there  should  be  a  correlative  duty  on  the 
employers  to  give  him  the  opportunity  of  doing  this.  There  was 
evidence  given  at  the  trial  that  in  order  that  a  salesman  may  duly 
perform  his  duties  he  must  be  in  constant  contact  with  the  market. 
In  that  state  of  things  there  is  some  approximation  to  the  case  of  aa 
1  71  L.  T.  396.  2  1863.  33  Beav.  22. 
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actor ;  but,  as  there  are  other  elements  pointed  out  b}-  my  learned 
brethren  to  which  they  attach  weiglit,  I  am  not  prepared  to  differ  from 
the  conclusion  at  which  they  have  arrived. 

Appeal  allowed} 


LAIllD   V.   PIINI   AND  Another. 
In  the  Exchequer,  January  18,  20,  1841. 

[Reported  in  7  Meeson  ^  Welshy,  474.] 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  on  ttie 
6th  day  of  April,  1836,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendants,  would  sell  them  a  lot  or  parcel  of  land,  situated 
between  Bidston  Road  and  Cleaveland  Street,  in  the  county  of  Ches- 
ter, at  the  price  or  rate  of  7s.  Q)d.  by  the  square  3'ard,  to  be  paid  as 
soon  as  the  conveyance  thereof  should  be  completed,  with  interest 
thenceforth  on  such  purchase-money  at  the  rate  of  5/.  per  cent  by  the 
year  until  paid,  the  defendants  to  have  the  liberty  of  making  bricks 
and  erecting  steam-engines  on  such  lot  or  parcel  of  land,  the  defend- 
ants promised  the  plaintiff  to  purchase  the  said  lot  or  parcel  of  land 
of  the  plaintiff,  and  to  pay  him  for  the  same  at  the  rate  or  price  and 
on  the  terms  aforesaid.  And  the  plaintiff  says  that  although  the 
plaintiff,  relying  on  the  said  promise  of  the  defendants,  did,  within  a 
short  and  reasonable  time  from  the  making  of  the  said  promise,  to  wit, 
on  the  day  and  year  aforessiid,  allow  and  permit  the  defendants  to 
enter  into  and  take  possession  of  the  said  lot  or  parcel  of  land,  and 

1  In  Smith's  Leading  Cases  (11th  Eng.  ed.),  II.  48,  it  is  said  of  the  rights  of  a 
servant  wrongfully  dismissed : 

"  1.  He  may  bring  a  special  action  for  his  master's  breach  of  contract  in  dismis.sing 
him,  and  this  remedy  he  may  pursue  immediately:  Pagaui  v.  Gandolfi,  2  C.  &  P.  370; 
Brace  o.  Calder,  [1895]  2  Q.  B.  253. 

"  2.  It  was  once  thought  that  he  might  wait  till  the  termination  of  the  period  for 
which  he  was  hired,  and  might  then  sue  for  his  whole  wages  as  a  debt  due  to  him  in 
respect  of  complete  performance  of  the  contract  on  his  part,  relying  on  the  doctrine 
of  constructive  service :  Gandell  v.  Pontigny,  4  Camp.  375 ;  see  Collius  v.  Price, 
5  Bing.  132 ;  Smith  v.  Kingsford,  3  Scott,  279 ;  but  the  opinions  expressed  in  Smith 
V.  Hay  ward,  7  A.  &  E.  544 ;  Fewings  v.  Tisdal,  1  Ex.  295,  and  Emmens  t-.  Elderton, 
4  II.  L.  C.  624,  make  it  now  clear  that  this  remedy  is  not  open  to  him,  for  he  cannot 
allege  that  the  defendant  is  indebted  for  work  done.  It  did  not  follow  from  Fewinga 
V.  Tisdal  that  a  8j)ecial  action  of  debt  averring  a  contract  to  pay,  a  continuing  readiness 
on  the  .servant's  part  daring  all  the  period  to  serve,  and  a  dispensation  from  the  service 
by  the  master,  might  not  be  maintained  ;  see  per  Crompton,  J.,  Emmens  v.  Elderton, 
supra.  But  it  seems  to  be  clear  now  that  this  remedy  is  not  open  to  him ;  see  Brace 
V.  Calder,  supra.     See  also  James  ».  Evans,  [1897]  2  Q.  B.  180. 

"  3.  He  may  treat  the  contract  as  rescinded,  and  may  immediately  sue  on  a  qxiantum 
meruit,  for  the  work  actually  j)erformed :  Plauche  v.  Colbnrn,  8  Bing.  14;  but  in  that 
case  as  he  sues  on  an  implied  contract,  arising  out  of  actual  services,  he  can  only 
recover  for  the  time  tliat  lie  actually  .served." 

See  further  Sutherland  on  Damages  (2d  ed.),  II.  §  692,  el  seq. 
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the  defendants  dia,  to  wit,  then,  take  such  possession  thereof,  and  hav<* 
continued  in  such  possession  for  a  long  time,  to  wit,  hitherto  ;  and 
although  the  plaintiff,  from  the  time  of  making  the  said  promise  to  the 
commencement  of  this  suit,  has  performed  and  fulfilled  every  thing  on 
his  part  to  be  performed  and  fulfilled,  and  has  always  been  ready  and 
willing  to  make  appear  to  the  defendants  a  good  and  sufficient  title  ir, , 
and  right  and  power  to  conve}',  the  said  lot  or  parcel  of  land  in  fee- 
simple,  together  with  the  liberty  aforesaid,  and  to  execute  and  com- 
plete a  convej'ance  thereof  in  fee-simple  to  the  defendants,  together 
with  the  liberty  aforesaid ;  and  after  the  expiration  of  a  reasonal)le 
time  and  before  the  commencement  of  this  suit,  to  wit,  on  the  28th 
of  October,  1837,  ofl!ered  the  defendants  to  execute  and  complete  a 
conveyance  thereof,  together  with  the  liberty  aforesaid,  to  the  defend- 
ants, and  would  then  haA'e  tendered  to  the  defendants  a  draft  of  a 
proper  conveyance,  and  also  a  proper  conveyance  for  the  purpose  afore- 
said, but  that  the  defendants  then  discharged  the  plaintiflf  from  so 
doing ;  of  all  which  the  defendants,  from  the  time  of  making  the  said 
promise,  have  had  notice :  yet  the  defendants  did  not  regard  theii 
said  promise,  und  did  not  nor  would  pay  the  plaintiff  the  said  purchase- 
monc}'  for  the  said  lot  or  parcel  of  land,  together  with  the  said  liberty, 
or  any  part  thereof,  at  or  after  the  expiration  of  the  said  reasonable 
time  as  aforesaid,  or  at  any  other  time,  but  have  wholly  neglected  and 
refused  so  to  do ;  and  the  plaintiff  has  been  and  is  wholh'  deprived  of 
the  said  purchase-money,  amounting  to  a  large  sum.  to  wit,  4,125/.. 
together  with  interest  thereon-  to  which  he  ought  and  otherwise  would 
«ave  Deen  entitled  as  aforesaid.  There  were  also  counts  for  use  and 
occupation,  goods  sold  and  delivered,  and  upon  an  account  stated. 

The  defendants  pleaded  non  assumj)serunt^  and  several  special  pleas, 
of  which  the  sixth  plea  (to  the  first  count)  was,  that  no  conveyance  of 
the  said  lot  or  parcel  of  land  or  anj'  part  thereof  has  ever  been  made 
or  executed  or  completed  to  them  the  defendants  or  either  of  them, 
or  to  any  person  on  their  behalf,  or  in  any  manner  whatsoever.  Veri- 
fication. 

The  plaintifl!'  took  issue  on  all  the  pleas  except  the  above,  to  which 
he  demurred  generally,  and  the  defendants  joined  in  demurrer.  The 
point  stated  for  argument  by  the  plaintiff  was  as  follows :  The  plaintiff 
contends  that  the  execution  of  a  convej'ance  was  not  a  condition  prece- 
dent to  his  maintaining  this  action,  and  that  if  it  were,  it  has  been 
waived,  and  that  consequently  the  plea  demurred  to  is  bad.  The  de- 
fendants' points  were  as  follows  :  The  defendants  will  contend  that  the 
plea  is  a  sufficient  answer  to  the  first  count  of  the  declaration,  and 
they  will  also  contend  that  the  first  count  is  insufficient,  inasmuch  as 
it  shows  no  sufficient  breach  of  the  contract  stated  in  that  count ;  and 
also  that  the  statement  in  the  declaration,  that  the  plaintiff  offered  to 
execute  a  conveyance,  and  would  have  tendered  one,  but  that  the 
defendants  dispensed  with  it,  is  no  suflScient  ground  for  alleging  as  a 
broach  that  the  defendants  did  not  pav  the  uurchase-raoney  ;  and  that 
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npon  the  promise  stated  in  the  first  count,  the  non-payment  of  the 
purchase-money  is  no  breach  of  contract  as  alleged  in  that  count ;  and 
that  the  breach  alleged  in  the  first  count  and  the  claim  to  damages  as 
therein  stated  are  not  warranted  bj'  the  premises  or  allegations  in  that 
count. 

The  cause  came  on  for  trial  upon  the  issues  in  fact  before  Rolfe,  B., 
at  the  last  Liverpool  Assizes,  when  it  appeared  that  the  defendants 
(who  were  directors  of  a  compan}'  called  the  Saw-Mills  and  Timber 
Company,  for  which  the  purchase  was  made)  had  been  put  into  pos- 
session of  the  land  under  the  agreement,  and  had  taken  therefrom  and 
sold  a  quantity  of  brick  clay.  They  subsequenth'  refused  altogether 
to  complete  the  purchase,  upon  which  the  plaintiff  brought  this  action 
for  the  recovery  of  the  purchase-money,  and  for  the  value  of  the  cla}'  so 
taken  and  sold.  It  was  contended  for  the  plaintiff  at  the  trial  that  the 
amount  of  the  purchase-money  agreed  on,  with  interest,  was  the  proper 
measure  of  damages  on  the  first  count.  For  the  defendants  it  was  in- 
sisted, that  the  plaintiff  could  not  be  entitled  to  recover  the  purchase- 
money,  as  the  land  had  never  been  conveyed,  and  the  plaintiff  still 
remained  the  owner  of  it  as  before  the  agreement  for  sale  to  the  defend- 
ants. The  learned  judge  was  of  opinion  that  the  plaintiff  could  not 
recover  the  whole  purchase-mone3%  but  was  entitled  on  the  first  count 
to  such  damages  only  as  had  resulted  from  the  defendants'  breach  of 
their  contract ;  and  a  verdict  was  accordingly  taken  for  the  plaintiff  for 
750/..  made  up  as  follows :  680/.  for  interest  on  the  purchase- money  up 
to  the  commencement  of  the  action,  and  70/.  for  the  value  of  the  brick 
clay.     In  last  Michaelmas  Term  (Nov.  3d), 

CressweU  moved,  pursuant  to  leave  reserved  by  the  learned  judge, 
for  a  rule  to  show  cause  why  the  damages  should  not  be  increased  bj 
the  sum  of  4,125/.,  the  amount  of  the  purchase-money.  The  plaintiff 
is  entitled  to  recover  the  full  amount  of  the  purchase-money.  This  is 
a  contract  for  a  specific  plot  of  land,  to  which  the  plaintiff  has  shown 
a  good  title,  and  which  he  has  offered  to  conve}'^  to  the  defendants  in 
pursuance  of  the  contract.  He  has  a  right  to  consider  them  as  the 
owners,  and  to  insist  on  payment  of  the  price.  Sir  E.  Sugden^  appears 
to  consider  that  a  vendor  may  recover  the  purchase-money  without 
having  executed  a  conveyance,  where  the  purchaser  has  discharged 
him  from  so  doing.  [Alderson,  B,  It  is  like  the  case  of  goods  bar- 
gained and  sold,  and  an  action  brought  for  not  accepting  them,  in 
which  case  the  damages  sustained  by  the  breach  of  contract  can  alone 
be  recovered.]  There  the  plaintiff  treats  the  goods  as  still  his  own. 
[Parke,  B.  So  here,  the  land  is  still  yours  at  law ;  you  might  bring 
ejectment  for  it  immediately  after  this  verdict.]  In  Hawkins  v.  Kemp,' 
which  was  an  action  by  the  vendors  of  an  estate  against  the  vendee, 
who  liad  refused  to  prepare  any  conveyance  as  required  by  the  condi- 
tions of  sale,  or  to  pay  the  remainder  of  the  purchase-money  beyond 
the  deposit,  a  verdict  was  given  for  the  whole  residue  of  the  purchase- 

1  1  Veud.  &  r.  lOth  ed.  374,  2  3  East,  410. 
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money.     The  defendants  may  afterwards  go  into  equity  to  compel  a 
conveyance. 

Parke,  B.  The  measure  of  damages,  in  an  action  of  this  nature,  is 
the  injury  sustained  by  the  plaintiff  by  reason  of  the  defendants  not 
having  performed  their  contract.  The  question  is,  How  much  worse 
is  the  plaintiff  by  the  diminution  in  the  value  of  the  land,  or  the  loss 
of  the  purchase-money,  in  consequence  of  the  non-performance  of  the 
contract?  It  is  clear  he  cannot  have  the  land  and  its  value  too.  A 
party  cannot  recover  the  full  value  of  a  chattel,  unless  under  circum- 
stances which  import  that  the  property  has  passed  to  the  defendant,  as 
in  the  case  of  goods  sold  and  delivered,  where  they  have  been  abso- 
lutely parted  with  and  cannot  be  sold  again.  The  direction  of  my 
brother  Rolfe,  therefore,  was  quite  correct. 

Alderson,  B.,  Gurney,  B.,  and  Rolfe,  B.,  concurred. 

Rule  refused} 

The  demurrer  was  now  argued  by 

Cowling^  for  the  plaintiff. 

Wightnian^  for  tlio  defendants. 

Lord  Abinger,  C.  B.  I  think  that  the  breach  is  informally  alleged, 
and  that  the  words,  ''that  the  defendants  did  not  regard  their  said 
promise"  are  not  sufficient  to  constitute  a  good  breach,  so  as  to  cure 
the  defect ;  but  the  objection,  as  it  arises  on  general  demurrer,  can- 
not prevail.  With  regard  to  the  averment  of  the  plaintiff's  being 
ready  and  wilUng,  and  having  offered  to  execute"  a  conveyance,  the 
case  of  Jones  v.  Earkley  appears  to  be  an  express  authority,  and  must 
govern  the  present  case.  The  averment  is,  that  the  plaintiff  offered  to 
execute  a  conveyance,  and  would  have  tendered  a  proper  conveyance, 
but  that  the  defendants  discharged  him  from  so  doing.  That,  coupled 
with  the  other  allegations  in  the  declaration,  is  substantially  the  same 
as  if  it  had  been  averred  that  the  defendants  had  refused  to  execute  a 
conveyance  actuallj-  tendered  to  them.  Our  judgment  must  therefore 
be  for  the  plaintiff. 

Parke,  B.  I  have  had  considerable  doubt  on  this  case  in  the  course 
of  the  argument,  but  I  have  at  length  arrived  at  the  same  conclusion 
as  that  stated  b}'  my  lord.  This  declaration  is  certainty  informally 
drawn,  but  I  think  it  is  sufficient  on  general  demurrer,  upon  the  prin- 
ciple laid  down  in  Jones  v.  Barkley.  Upon  the  facts  alleged  in  this 
declaration  the  plaintiff  is  substantially  in  the  same  situation,  for  the 
purpose  of  recovering  the  money,  as  if  all  had  been  done  on  his  part 

1  Porter  v.  Travis,  40  Ind.  556;  Tufts  v.  Grewer,  83  Me.  407,414;  Old  Colony 
11.  R.  Co.  i;.  Evaii.s,  6  Gray,  25,  33-36  ;  Sanborn  v.  Chamberlain,  101  Mass.  409 ; 
Scudder  v.  Waddiughara,  7  Mo  App.  26  ;  Wasson  v.  Pahner,  17  Neb.  3-30;  Griswold 
V.  Sabin,  51  N.  H.  167;  Hurd  v.  Dinsmore,  63  N.  H.  171;  Bowser  v.  Cessna,  (.2  Pa. 
St.  148,  ace.  (compare  Findlay  v.  Keim,  62  Pa.  112). 

Goodpa.ster  v.  Porter,  11  Iowa,  161  ;  Alna  v.  Plummer,  4  Me.  258;  Oatinan  v. 
Walker,  33   Me.  67   (overruled);  llichards  v.   Edick,   17    Barb.  260,  264,  contra. 

As  to  the  rule  in  the  case  of  sales  of  personal  property,  see  Mechem  ou  Sales,  L 
754-.  Sutherland  ou  Damages,  II.  §  642,  et  seq. 
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which  he  engaged  to  do.  It  does  not  follow  that  he  shall  recover  the 
whole  purchase-money,  but  he  is  in  the  same  situation  for  the  purpose 
of  recovering  damages  for  the  non-pa3'ment  of  the  price,  as  if  all  had 
been  done  by  him.  The  distinction  which  it  has  been  attempted  to 
draw  between  this  case  and  Jones  v.  Barkley  is  no  distinction  at  all ; 
it  proceeds  altogether  on  tlie  ground  that  there  two  contemporaneous 
acts  were  to  be  done  on  a  particular  day  ;  but  the  case  is  just  the  same 
whether  two  contemporaneous  acts  are  to  be  done  at  an  indefinite 
time  or  on  a  specified  day.  The  only  distinction  is,  that  in  that  case 
one  simple  act  was  to  be  done  by  the  plaintiffs,  which  the  defendant  dis- 
charged them  from  doing  ;  here,  what  the  plaintiff  has  to  do  is  somewhat 
more  complicated  ;  first,  he  is  to  make  a  good  title,  then  the  defendants 
are  to  prepare  the  conveyance,  and  the  plaintiff  to  execute  it ;  and  the 
defendants  having  discharged  him  from  doing  that,  it  is  the  same  as  if 
it  had  been  done.  According  to  Jones  v.  Barkley,  therefore,  the  plain- 
tiff is  in  the  same  situation  as  if  he  had  performed  all  his  part  of  the 
agreement;  that  is,  as  if  he  had  perfected  a  conveyance.  That  is  the 
conclusion  to  which  I  have  at  length  arrived,  and  to  which,  perhaps, 
I  should  not  have  come  but  for  the  case  of  Jones  v.  Barkley.  This  is 
all  on  general  demurrer ;  had  the  question  arisen  on  special  demurrer,  I 
doubt  whether  I  should  have  come  to  the  same  conclusion. 
Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Judgment  for  the  plaintiff' 

RIPLEY  V.   M'CLURE. 
In  the  Exchequer,  Jult  6,  1849. 

^Reported  in  4  Exchequer  Reports,  345.] 

Assumpsit.  The  declaration  stated,  that  on,  &c.,  by  a  certain  agree- 
ment in  writing  then  made  between  the  plaintiff,  a  merchant  carr^ying 
on  business  at  Liverpool,  and  the  defendant,  a  merchant  carrjing  on 
business  at  Belfast  in  Ireland,  the  plaintiff  agreed  to  sell  and  the 
defendant  agreed  to  buy,  on  an-ival,  one-third  interest  in  a  cargo  of 
Congou  tea  by  the  ship  called  "  The  Mary  Ann  Webb,"  to  include  only 
such  part  as  might  be  consigned  to  and  lor  account  of  the  plaintiff,  or 
of  certain  persons  carrying  on  business  by  and  under  the  name,  st3ie, 
and  firm  of  Thomas  Ripley  «fe  Co. ;  and  it  was  by  the  said  agreement 
then  flirther  agreed  between  the  plaintiff  and  the  defendant,  that  the 
said  cargo  should  corjsist  principally  of  certain  descriptions  of  tea,  in 
and  by  the  said  agreement  indicated  by  certain  terms  in  that  behalf, 
&c.,  that  is  to  say,  430  chests  Congou,  «fec.  And  it  was  thereby  then 
further  agreed,  that  the  said  tea  should  be  deUvered  in  Belfast  from  the 
waid  ship,  to  wit,  U)  the  defendant ;  and  that  the  rate  of  freight  should  be 
6/.  |)er  ton  ;  and  that  the  cost  of  the  said  tea  should  be  at  invoice  rate, 
with  all  charges  in  China,  including  a  commission  of  not  exceeding  two 
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and  a  half  per  cent  at  an  exchange  of  5s.  dd.  per  dollar ;  and  that 
insurance  and  charges  of  landing  and  warehouse  in  Belfast  should  be 
put  to  the  debit  of  the  account  sales  ;  and  that  payment  for  the  same 
should  be  made  equal  to  four  months'  cash  from  the  last  delivery  in 
Belfast ;  and  that  the  same  agreement  should  be  annulled  and  of  no 
clfect  if  the  following  circumstances  collectively  or  separately  occurred, 
that  is  to  say,  non-arrival,  any  engagement  made  in  China  that  might 
prevent  the  plaintiff  from  carrying  it  out,  the  vessel  being  directed  to 
another  port,  without  power  of  change  on  the  part  of  the  plaintiff,  or  any 
other  cause  that  could  not  at  the  time  of  the  making  of  the  said  agree- 
ment be  explained,  but  what  was  then  perfectl}'  unknown  to  the  plain- 
tiff; and  that  the  teas  should  be  taken  at  the  usual  weights,  taxes,  and 
allowances  in  China  as  per  invoice,  and  insurance  to  be  done  thereon  at 
the  rate  of  5s.  per  dollar,  to  pay  average  in  the  usual  way  ;  and  that  salea 
should  be  made  by  the  defendant  of  the  entire  parcel  as  a  joint  con- 
cern through  and  through,  in  the  proportions  specified,  —  one-third  the 
defendant's  and  two-thirds  the  plaintifTs,  on  usual  terms ;  and  that 
advice  should  be  transmitted  to  the  defendant,  as  soon  as  received,  of 
the  arrangements  made  in  China  respecting  the  lading  and  destina- 
tion of  the  said  ship,  so  that  if  there  should  be  any  obstacle  to  the 
canying  out  of  that  contract  in  the  vessel  having  been  fixed  without 
power  of  change,  that  agreement  might  be  declared  cancelled.  The 
declaration  then  alleged  mutual  promises,  and  averred,  that  afterwards, 
to  wit,  on,  &c.,  insurance  was  done  by  the  plaintiff  on  the  said  tea  at 
the  rate  of  os.  per  dollar,  to  pay  average  in  the  accustomed  waj' ;  and 
that  aftenvards,  to  wit,  on  the  20th  of  September,  a.  d.  1847,  the  said 
ship  amved  at  Belfast  with  a  cargo  of  Congou  tea  consigned  to  and 
for  account  of  the  plaintiff,  and  consisting  principally  of  such  descrip- 
tions of  tea  as  in  and  bj'  the  said  agreement  indicated  as  aforesaid,  and 
amounting  to  a  large  quantity,  to  wit,  600  tons  of  Congou  tea ;  that  on 
the  arrival  of  the  said  cargo  at  Belfast  the  plaintiff  was  ready  and 
willing  to  deliver  the  said  cargo  in  Belfast  to  the  defendant,  according 
to  and  for  the  purposes  of  the  said  agreement,  and  so  that  sales  should 
and  might  be  made  by  the  defendant,  upon  the  terms  of  and  according 
to  the  said  agi'eement,  of  the  whole  of  the  said  cargo,  as  a  joint 
concern  through  and  through,  in  the  proportions  specified  in  the  said 
agreement,  to  wit,  one-third  the  defendant's  and  two-thirds  the  plain- 
tid's,  on  usual  tenns ;  and,  although  advice  was  transmitted  by  the 
plaintiff  to  the  defendant,  as  soon  as  received  by  the  plaintiff,  of  the 
arrangements  made  in  China  respecting  the  lading  and  the  destination 
of  tlie  said  ship,  so  that  if  there  had  been  an}-  obstacle  to  the  carrying 
out  the  said  agreement,  or  the  said  ship  had  been  fixed  without  power 
of  change,  the  said  agreement  might  have  been  declared  cancelled ; 
and  although  no  such  obstacle  ever  existed ;  and  although  the  circum- 
stances, on  the  occurrence  of  which,  coUectiveh'  or  separatel}',  the 
said  agrocment  was  according  to  the  terms  thereof  to  be  cancelled  and 
of  no  ctlect.  did   not   uor  did  any  ur   either  of  them  coUectively  or 
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separately  occur ;  and  although,  if  the  defendant  would  have  observed 
the  said  agreement  and  his  said  promise,  the  said  cargo  of  Congou  tea 
would  have  been  delivered  in  Belfast  aforesaid  to  the  defendant  accord- 
ing to  the  said  agreement,  and  the  last  deliver}'  thereof  would  have  been 
made  more  than  four  months  before  the  commencement  of  this  suit, 
and  the  sales  of  the  cargo  by  the  defendant  would  have  been  made 
and  completed  long  before  the  commencement  of  this  suit ;  and 
although  the  plaintiff,  from  the  time  of  the  said  agreement  and  prom- 
isie  continually  until  and  at  and  after  the  arrival  of  the  said  ship  with 
the  cargo  at  Belfast,  was  willing  and  desirous  that  the  said  cargo 
should  be  dehvered  in  Belfast  to  the  defendant,  for  the  purjDoses  of  and 
according  to  the  said  agreement,  and  should  be  sold  by  the  defendant 
according  to  the  same  agreement,  and  that  the  same  agreement  should 
in  all  respects  be  observed,  performed,  and  fulfilled,  yet  the  defendant, 
before  the  arrival  of  the  ship  with  the  cargo  at  Belfast,  wholly  dis- 
charged the  plaintiff  from  delivering  the  said  cargo,  according  to  and 
for  the  purposes  of  the  said  agi'eement,  in  Belfast  or  to  the  defendant, 
and  then  and  thenceforth  continual^  wholly  refused  to  buy  the  said 
one-third  interest  in  the  said  cargo,  or  to  paj'  for  the  same  interest, 
according  to  the  said  agreement,  or  otherwise  howsoever,  or  to  receive 
or  sell  the  said  cargo,  according  to  and  upon  the  tei-ms  of  the  said  agi'ee- 
ment, or  in  any  respect  whatever  to  observe,  perform,  and  fulfil  the 
said  agreement,  and  has  not  received  or  sold  the  said  cargo,  according 
to  or  for  the  purposes  of  the  said  agreement,  nor  paid  or  delivered  any 
money,  bill,  note,  or  security  whatsoever,  for  or  in  respect  of  the  said 
third  interest  in  the  said  cargo,  or  of  an}'  of  the  matters  oi  the  said 
agreement,  &c. ;  concluding  with  special  damages. 

Pleas.     First,  nan  assumpsit. 

Secondl}',  that  the  cargo  of  tea  was  not,  nor  was  any  part  thereof, 
consigned  to  or  for  account  of  the  plaintiff,  mndo  et  forma, 

Tliirdl}',  as  to  so  much  of  the  breach  as  relates  to  the  discharging 
the  plaintiff  from  the  delivering  the  cargo,  and  refusing  to  buy  and  pa}' 
for  the  one-tliird  interest  in  the  cargo,  to  receive  and  sell  the  cargo,  and 
to  observe,  perform,  and  fulfil  the  said  agreement  in  manner  as  in  the 
nrcach  alleged,  that  the  defendant  did  not  discharge  the  plaintiff  from 
dehvering  the  cargo  or  any  part  thereof,  or  refuse  to  buy  or  pay  for 
the  one-third  interest  in  the  said  cargo  or  any  part  thereof,  nor  did  the 
defendant  refuse  to  receive  or  sell  the  cargo  or  any  part  thereof,  or  to 
oltS(!rve,  perform,  or  fulfil  the  agreement  or  any  part  thereof,  m.odo  et 
formtl. 

Fourthly,  as  to  so  much  of  the  breach  as  relates  to  the  defendant  hav- 
ing, before  the  arrival  of  the  ship  with  the  said  cargo  at  Belfast, 
diHfliarg(!fl  the  plaintiff  from  delivering  the  cargo,  and  refused  to  buy 
and  pay  for  the  oiic-tiiird  intensst,  and  to  receive  and  sell  the  cargo, 
and  to  observe,  perform,  and  fidfil  the  said  agreement  in  manner  as  in 
the  l)reach  alUsged,  that,  within  a  reasonable  time  after  the  alleged 
liiflclmrge  and  reAisal,  and  before  the  ship  with  the  cargo  arrived  at 
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Belfast,  to  wit,  on,  &c.,  the  defendant  retracted  and  withdi'ew  the  said 
Jischarge  and  refusal,  whereof  the  plaintiff  had  notice  ;  nevertheless, 
the  plaintiff,  from  thence  and  on  and  ever  after  the  arrival  of  the  said 
ship  with  the  cargo  at  Belfast,  refused  and  neglected  to  deliver,  and 
would  not  and  did  not  deliver,  to  the  defendant  the  said  cargo  or  any 
part  thereof  according  to  the  said  agreement,  although  the  defendant 
was  then  ready  and  willing  to  receive  the  same,  and  the  plaintiff  ought 
to,  and  could  and  might  have  then  delivered  the  cargo  to  the  defend- 
ant ;  and  the  defendant  avers  that,  when  he  retracted  and  withdrew 
the  said  discharge  and  refusal,  and  also  when  the  plaintiff  had  notice  of 
such  retraction  and  withdrawal  of  the  said  discharge  and  refusal,  the 
ship  with  the  cargo  was  on  her  voyage  towards  Belfast,  and  the  plain- 
tiff had  not  altered  the  voyage,  course,  or  destination  of  the  said  ship 
or  cargo  or  any  part  thereof,  or  sold  or  disposed  of  or  dealt  with  the 
cargo  or  any  part  thereof ;  nor  had  the  plaintiff  in  slby  manner  acted 
on  the  said  discharge  and  refusal  in  the  said  breach  mentioned. 

Fifthl}-.  as  to  the  residue  of  the  said  breach,  that  the  plaintiff  was  not 
read}'  or  willing  to  deliver  to  the  defendant  the  said  cargo  or  any  part 
thereof,  modo  et  forma. 

Sixthly,  that  the  agreement  was  made  through  the  fraud  of  the 
plaintiff. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  fifth  pleas, 
and  replied  to  the  fourth,  that  the  defendant  did  not  retract  or  with- 
draw the  said  discharge  and  refusal,  or  either  of  them,  nor  did  the 
plaintiff  refuse  to  deliver,  nor  was  the  defendant  ready  or  willing  to 
receive  the  said  cargo  or  any  part  thereof,  according  to  the  said  agree- 
ment, modo  et  forma.  To  the  sixth  he  replied,  denying  the  fraud,  on 
which  last  mentioned  replications  issues  were  also  joined. 

At  the  trial  before  Coleridge,  J.,  at  the  Liverpool  Spring  Assizes, 
1849,  the  following  facts  appeared  in  evidence:  The  plaintiff  was  a 
merchant  carrying  on  business  at  Liverpool  in  his  own  name,  and  also 
witii  another  person  at  Shanghae,  in  China,  as  commission  agents,  under 
the  firm  of  Thomas  Ripley  &  Co.  The  defendant  carried  on  business 
as  a  merchant  and  general  commission  agent  at  Belfast,  under  the  firm 
of  William  M'Clure  &  Son.  On  the  20th  of  June,  1846,  the  plaintiff 
and  defendant  entered  into  a  joint  adventure  for  importing  a  cargo  of 
tea  from  China,  in  which  the  defendant  was  to  have  one-third  interest. 
An  investment  in  goods  was  to  be  made  to  purchase  the  tea,  which  was 
to  be  brought  by  the  ship  Mary  Ann  Webb  ;  and  consigned  to  the 
defendant  at  Belfast  for  sale  at  the  customary  commission.  On  the  7th 
of  October,  1846,  the  plaintiff  wrote  to  the  defendant,  inclosing  invoice 
of  shipment  to  China,  and  stating  "  the  proceeds  to  be  invested  in  tea 
for  the  Belfast  market,  in  which  you  are  to  take  one-third  interest." 
The  plaintiff  subsequently  wrote  to  the  defendant,  representing  that  the 
adventure  was  likely  to  prove  a  loss,  and  offering  to  release  him  from 
his  engagement.  Some  correspondence  then  took  place,  and  ultiiLately 
this  contract  was  annulled  by  mutual  consent,  and  on  the  16th  of 
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March,  1847,  the  agreement  set  out  in  the  declaration  was  substituted. 
The  defendant  became  dissatisfied  with  this  agreement,  and  proposed 
to  the  plaintiff  to  cancel  it,  and  set  up  the  first  contract.  A  long  cor- 
respondence ensued,  in  which  the  defendant  alleged,  that  he  had  been 
induced  to  abandon  the  first  contract  and  enter  into  the  subsequent 
agreement  bj  reason  of  the  misrepresentations  of  the  plaintiff.  On  the 
1st  of  July,  1847,  the  plaintiff  sent  to  the  defendant  copies  of  the  in- 
voices of  the  tea,  in  a  letter  containing  the  following  passage  :  "I  have 
had  it  from  yourself,  that  you  do  not  intend  to  comply  with  the  condi- 
tions of  the  contract  for  the  purchase  of  one-third  of  this  cargo,  a  threat 
which  I  am  inclined  to  believe  you  do  not  intend  to  act  upon.  On  this 
subject  3'ou  will  please  give  me  j^our  opinion  in  writing,  and  I  shall  be 
glad  if  you  will  assign  ^-our  reasons  for  choosing  such  a  course,  when 
the  contract  on  ni}'  part  will  be  fulfilled  to  the  letter."  No  answer  hav- 
ing been  returned  to  this  letter,  the  plaintiff,  on  the  26th  of  August, 
again  wi-ote  to  the  defendant  thus  :  "  As  regards  the  Mary  Ann  Webb, 
there  is  nothing  left  for  me  to  do  but  to  send  her  to  some  other  port 
than  Belfast,  since  you  have  declined  to  fulfil  your  contract."  On  the 
30th,  the  defendant  wrote  in  reply  :  "  As  to  the  cargo  of  the  Mary  Ann 
Webb,  to  one-third  of  which  we  still  think  we  are  entitled  under  our 
first  contract,  we  observe  you  now  intend  to  send  it  to  a  different  port. 
I  am  wilUng,  and,  such  being  the  case,  I  am  glad  this  unpleasant  mat- 
ter should  be  thus  ended  ;  and  I  am  willing  to  waive  an}'^  claim  I  may 
have  under  either  the  first  or  second  contract."  In  reply,  the  plaintiff 
wrote  that  it  was  not  his  intention  to  release  the  defendant  from  his 
contract  of  purchase.  On  the  1st  of  September,  the  defendant  wrote 
to  the  plaintiff  as  follows:  "I  give  you  notice,  that  I  am  entitled  to 
have  these  teas  delivered  at  Belfast,  either  under  the  first  or  second 
contract,  and  that,  if  you  fail  to  deliver  them  accordingly,  I  shall  hold 
myself  released  from  all  contracts  respecting  them."  On  the  21st  of 
September,  the  Mary  Ann  Webb  arrived  in  Belfast  Lough  with  the 
cargo  of  tea  on  board ;  and  the  defendant,  having  been  informed  of  it, 
wrote  to  the  plaintiff,  stating  that  he  was  "  willing  to  dispose  of  the 
cargo  and  appropriate  the  proceeds  according  to  the  interests  of  both 
parties  therein."  The  defendant  also  on  the  same  day  served  the  cap- 
tain of  the  vessel  with  a  copy  of  this  letter.  In  consequence,  however, 
of  directions  from  the  plaintiff,  the  vessel  sailed  from  Belfast  on  the  24th 
of  Si'ptcniber  for  London,  witliout  delivering  any  portion  of  her  cargo 
to  tlie  defendant.  The  copy  of  the  invoice  sent  to  the  defendant  was 
headed  thus  :  "  Invoice  of  Congou  tea  shipped  on  board  the  Mary  Ann 
Webb,  Silk,  master,  for  Belfast,  and  consigned  to  Thomas  Ripley,  Esq., 
Liverpool."  It  afterwards  appeared  that,  in  the  heading  of  the  original 
invoice,  the  words  "  on  account  and  risk  of  Messrs.  M'Clure  &  Son  and 
Thomas  Kipley  "  were  inserted  after  the  word  "  Belfast."  The  bills  of 
lading  stated  that  the  goods  were  bound  for  Belfast  market,  and  con- 
sigiied  unto  'I'homas  Ripley  or  his  assignee. 

It  vffiH  Bubmitted,  on  the  part  of  the  plaintiff,  that  the  above  corr^ 
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spondence  proved  that  the  defendant  had  refused  to  perfcirm  the 
contract  declared  on,  and  had  discharged  the  plaintifl  from  delivering 
the  tea  at  Belfast.  On  behalf  of  the  defendant  it  was  contended,  that 
he  had  not  refused  to  perform  the  contract  in  question,  and  that,  so 
far  from  discharging  the  plaintiff  from  delivering  the  tea  at  Belfast,  he 
had  insisted  on  the  plaintiff  delivering  it  there. 

With  respect  to  the  second  issue,  the  learned  judge  told  the  jury 
that  the  fact  of  the  teas  being  stated  to  be  shipped  on  the  joint  account 
did  not  preclude  them  from  finding  that  they  were  consigned  to  the 
plaintiff,  the  invoicing  them  on  the  joint  account  ha\ing  been  done  by 
mistake  by  the  correspondent  in  China,  who  was  ignorant  of  the  fact 
of  the  first  contract  having  been  rescinded,  and  of  the  goods  being 
consigned  to  the  plaintiff,  and  coming  home  on  the  plaintiff's  sole 
account. 

The  following  questions  were  put  by  the  leanied  judge,  in  writing,  to 
the  jury,  who  returned  the  accompanpng  answers  :  — 

First,  "Was  the  plaintiff  guilty  of  an}'  misrepresentation  as  to  the  cir- 
cumstances connected  with  the  former  contract,  by  which  the  defendant 
was  induced  to  enter  into  the  second  ?     No. 

Second,  Did  the  defendant  at  any  time  refuse  to  perform  the  second 
contract?     Yes,  by  implication. 

Third,  Did  the  defendant  ever  withdraw  that  refusal  before  the  ship 
arrived  at  Belfast  ?     No. 

Fourth,  Was  the  plaintiff  willing  to  deliver,  according  to  the  second 
contract,  down  to  the  time  of  the  defendant's  refusal  to  perform  the 
contract?  Yes,  but  not  after  the  arrival  of  the  vessel  at  Belfast,  the 
defendant  having  repudiated  the  contract. 

Fifth,  To  and  on  whose  account  were  the  teas  consigned  ?  Thomas 
Ripley. 

On  these  findings,  the  learned  judge  directed  a  verdict  for  the  de- 
fendant on  the  issue  raised  b}'  the  fifth  plea,  and  for  the  plaintiff  on  the 
other  issues. 

Knowles,  in  Easter  Term  last,  obtained  a  rule  on  the  part  of  the  de- 
fendant for  a  new  trial,  on  the  ground  of  the  verdict  being  against 
e\ndence,  and  also  upon  the  following  alleged  grounds  of  misdii'eetion : 
First,  that  the  learned  judge  had  told  the  jur}*,  with  reference  to  the 
letter  of  the  first  of  Juh',  in  which  the  plaintiff  demanded  that  the 
defendant  should  state  in  writing  whether  he  intended  to  comply  with 
the  contract,  that  the  plaintiff  had  a  right  to  an  answer  from  the  de- 
fendant. Secondly,  that  the  learned  judge  was  wrong  in  putting  the 
question  to  the  jury  whether  the  defendant  at  any  time  refused  to  per- 
form his  contract ;  but  the  question  ought  to  have  been,  whether  he 
did  so  refuse,  after  the  arrival  of  the  vessel  at  Belfast,  and  that  the 
learned  judge  was  not  correct  in  directing  a  verdict  to  be  entered  for 
the  plaintiff  on  the  third  issue,  upon  the  answers  which  had  been 
returned  b}'  the  jury.  Thirdly,  that  the  mode  in  which  the  question 
was  put  to  the  jury,  as  to  the  consignment  of  the  teas  to  the  plaintiff 
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was  improper.  A  rule  was  also  obtained  to  arrest  the  judgment,  on 
the  ground  that  the  fifth  plea  was  found  for  the  defendant,  and  was 
a  complete  answer  to  the  action. 

In  the  Vacation  Sittings,  after  the  last  Term  (June  19  and  21), 

Martin  and  J.  Henderson  showed  cause. 

Knoroles,  Crompton,  Unthank,  and  3Iellish,  in  support  of  the  rule. 

The  judgment  of  the  Court  was  now  delivered  b\' 

Pahke,  B.  a  motion  for  a  new  trial  was  made  in  this  case,  on  the 
ground  of  misdirection,  and  the  verdict  being  against  evidence.  Also 
a  motion  to  arrest  the  judgment,  on  the  ground  that  the  issue  on  the 
fifth  plea  was  found  for  the  defendant,  and  was  an  answer  to  the  action. 
(After  stating  the  pleadings,  his  lordship  proceeded)  :  According  to 
the  statement  of  the  contract  in  the  declaration,  and  as  it  was  proved, 
it  was  an  executor}'  contract  to  purchase  one-third  of  a  cargo  of  teas 
exported  from  China,  capable  of  being  ascertained,  such  purchase  to  be 
made  on  certain  contingencies,  viz.,  the  arrival  of  the  cargo  at  Belfast, 
the  absence  of  previous  contracts  in  China  affecting  the  cargo,  and 
other  circumstances  mentioned  in  the  agreement.  It  is  clear,  therefore, 
that  the  property  did  not  pass  b}'  the  contract,  and  the  delivery  of  the 
cargo  b}'  the  plaintiff  as  vendor  to  the  defendant  as  vendee,  —  not  a 
mere  readiness  to  deliver  after  an'ival,  —  was  a  condition  precedent  to 
the  plaintiff's  right  to  recover  the  price,  for  that  price  was  payable,  not 
on,  but  after  deliver}'.  It  also  appeared  on  the  trial,  and  is  a  most  im- 
portant element  in  the  consideration  of  the  case,  and  is  a  key  to  many 
ambiguous  parts  of  the  defendant's  conduct  in  the  transaction,  that 
there  had  been  before  a  contract  of  partnership  in  an  outward  adven- 
ture, and  the  cargo  expected  in  return  for  it  b}'  the  same  vessel,  for 
which  the  contract  declared  upon,  being  a  contract  of  purchase  and 
sale,  was  substituted.  The  liability  to  perform  the  contract  of  pur- 
chase, and  its  non-performance,  not  that  for  a  partnership  in  a  joint 
adventure,  was  the  question  in  the  case.  One  defence  was  fraud  in 
obtaining  the  second  contract  by  false  representations  as  to  the  proba- 
ble result  of  the  first,  which  defence  was  not  made  out.  The  other  is 
the  one  with  respect  to  which  a  misdirection  is  alleged  to  have  taken 
place.  This  was  in  two  i)articulars  :  the  first  was,  that  the  question 
which  the  learned  judge  left  to  the  jury,  as  to  the  non-performance  of 
the  contract,  was,  whether  the  defendant  refused  at  any  time  to  fulfil 
the  second  contract,  not  whether  he  refused  after  the  arrival ;  and 
sccondl}',  that,  as  to  the  question  whether  he  refused  or  not,  the  learned 
judge  told  the  jury  that  the  plaintiff  had  a  right,  before  the  arrival  of 
tlie  cargo,  to  a  distinct  answer  whether  the  defendant  would  fulfil  the 
contract  or  not. 

As  to  the  latter  point,  if  this  had  been  laid  down  as  a  proposition  of 
law,  it  would  certainly  not  have  been  correct.  The  defendant  was  not 
bound  to  do  any  thing  Ix'fore  the  arrival.  But  it  was  contended,  that 
'.his  was  only  an  observation  made  by  my  brother  Coleridge  on  the 
facts,  and  amounted  merely  to  this,  that,  in  the  intercourse  of  merchants 
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under  the  circumstances  of  the  case,  a  letter  from  the  plaintiff  to  the 
defendant,  containing  a  request  for  such  an  answer,  ought  to  have  been 
answered ;  and  we  do  not  think  that  my  brother  Coleridge  meant  to 
sa}'  more,  nor  that  the  jury  could  have  understood  him  to  do  so.  The 
other  objection  requires  more  consideration. 

It  was  contended,  for  the  defendant,  that  to  constitute  a  breach  of 
the  contract,  a  refusal  at  any  time  was  insufficient ;  that  it  must  be  a 
refusal  after  the  arrival  of  the  cargo  ;  and  that  the  supposed  refusal  in 
Jul3',  to  which  the  attention  of  the  jury  was  said  to  have  been  directed, 
and  which  was  long  before  the  contract  to  buy  became  absolute,  was 
no  breach,  and  nothing  more  than  an  expression  of  an  intention  to 
break  the  contract,  not  final,  and  capable  of  being  retracted.  And  we 
think,  that  if  the  jury  had  been  told  that  a  refusal  before  the  arrival  of 
the  cargo  was  a  breach,  that  would  have  been  incorrect.  We  think 
that  point  rightly  decided  in  Phillpotts  v.  Evans. 

But  we  cannot  collect  that  the  learned  judge  ever  told  the  jury  that 
a  refusal  at  any  time  was  a  breach.  He  left  the  questions  in  writing, 
whether  there  was  a  refusal  at  any  time,  and  whether  that  refusal  had 
been  subsequently'  retracted  ;  and  the  jury  having  found,  as  we  think 
the}'  were  warranted  b}'  the  e^adence  to  do,  that  it  had  not,  there  was 
certainly  evidence  of  a  continual  refusal  down  to  and  inclusive  of  the 
time  when  the  defendant  was  bound  to  receive,  which  would  render 
the  defendant  liable,  if  all  the  conditions  precedent  had  been  performed 
or  waived.  But  then  it  was  said,  and  righth',  that  the  deliver}-  of  the 
cargo  being  a  condition  precedent,  the  plaintiff  was  bound  to  perform 
it,  unless  the  defendant  waived  or  discharged  him  from  so  doing.  In 
the  declaration  there  is  an  allegation,  though  informal,  of  such  waiver 
or  discharge,  coupled  with  the  allegation  of  refusal,  and  an  issue  upon 
it  in  the  third  plea,  and  the  plaintiff  no  doubt  was  bound  to  prove 
that  waiver  or  discharge  :  we  do  not  feel  any  difficulty  in  sa\ing  that 
there  was  ample  evidence  of  such  waiver  in  the  conversation  referred 
to  in  the  plaintiff's  letter  of  the  1st  of  July,  coupled  with  the  whole 
tenor  of  the  defendant's  letters. 

By  an  express  refusal  to  comply  with  the  conditions  of  the  contract 
of  purchase,  the  defendant  must  be  understood  to  have  said  to  the 
plaintiff,  "You  need  not  take  the  trouble  to  deliver  the  cargo  to  me 
when  it  arrives  at  Belfast,  as  purchaser,  for  I  never  will  become  such  ; " 
and  this  would  be  a  waiver  at  that  time  of  the  deUvery ;  and,  if  unre- 
tracted,  would  dispense  with  the  actual  deliver)'  after  arrival. 

And  if  we  look  to  the  correspondence,  it  is  to  be  inferred  from  it  that 
the  defendant  never  did  mean  to  perform  the  contract  of  purchase  at 
all ;  and,  consequently,  never  retracted  the  waiver  of  the  delivery  by 
the  plaintiff  as  a  vendor.  It  is  true  that  the  defendant  insists  that  the 
cargo  shall  be  delivered  at  Belfast ;  and  even  the  alleged  parol  refusal 
was  probably  not  intended  to  be,  as  Mr.  Mellish  in  his  able  and  inge- 
nious argument  with  truth  contended,  any  waiver  of  the  delivery  at  Bel- 
fast ;  it  may  be  taken  that  the  defendant  always  meant  tliat ;  but  thr 
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true  question  is  not  whether  the  delivery  at  Belfast  was  waived,  but 
whether  the  delivery  under  the  second  contract,  that  is,  the  contract  of 
purcliase  and  sale,  was  waived ;  and  we  feel  no  doubt  that  the  defend- 
ant, after  he  had  formed  the  opinion  that  he  had  been  deluded  into  a 
contract  of  purchase  by  false  representations  of  the  prospects  of  the 
original  adventure  in  the  first  instance,  wholly  refused  to  be  bound  by 
tlie  contract  of  sale,  and  thereby  intended  to  waive  the  delivery  under 
that  contract,  and  never  afterwards  retracted  the  waiver. 

This  was  a  question  for  the  juiy ;  and  we  do  not  see  any  reason  to 
think,  from  the  repoit  and  the  statements  of  the  learned  counsel  on 
both  sides,  that  the  jury  were  not  in  substance  properly  directed  as  to 
the  question  for  their  decision ;  and  we  are  all  quite  satisfied  with  their 
verdict.  As  to  the  issue  with  respect  to  the  consignment  to  the  plain- 
tiff, we  think  that  the  learned  judge's  direction  was  quite  right. 

With  respect  to  the  motion  in  arrest  of  judgment,  we  think  that  the 
verdict  on  the  issue  as  to  the  residue  is  immaterial.  If  this  residue  is 
that  part  of  the  breach  which  is  not  answered  either  by  the  third  plea 
or  the  fourth,  it  is  in  effect  no  part  of  the  breach  at  all,  for  the  third 
plea  answers  all ;  there  is  nothing  to  plead  to,  and  the  plea  is  idle  and 
irrelevant.  If  it  means  the  residue  not  answered  by  the  fourth  plea,  it 
is  only  the  readiness  and  the  willingness  to  deliver  after  the  time  that 
the  delivery  was  excused,  and  the  defendant  refused  to  receive ;  and 
readiness  and  willingness  after  that  time  is  wholly  immaterial.  The 
verdict  for  the  defendant  is,  therefore,  upon  an  immaterial  averment  in 
the  declaration.^  Rule  discharged. 


CORT  AND  GEE  v.  THE  AMBERGATE,  NOTTINGHAM,  AND 
BOSTON,  AND  EASTERN  JUNCTION  RAILWAY  Co. 

In  the  Queen's  Bench,  May  27,  June  4,  1851. 

{Reported  in  17  Queen's  Bench  Reports,  127.] 

Covenant.  The  declaration  stated  that,  on  14th  December,  1846, 
defendants,  then  being  about  constructing  the  above-named  railway,  re- 
quired in  that  behalf  and  advertised  for  certain  railway  chairs  to  be  sup- 
plied to  tliem  according  to  a  certain  specification  then  made  and  published 
by  dcrondants,  and  containing  and  stating  therein,  &c.  The  specifica- 
tion was  then  set  Ibilli,  (lescril)ing  the  required  make,  weight,  and  com- 
[)osition  of  tlie  chairs,  and  that  "  the  quantity-  of  chairs  i-equu*ed  was  to 
be  900  tons  of  joint  and  3,000  tons  of  intermediate  chairs ;  and  which 
were  to  be  delivered  at  such  places  and  in  such  proportions  as  herein- 

'  The  jud(?iiient  of  tlie  (^ourt  was  afterwards  affirmed  in  the  Court  of  Error  upon 
tho  latt»'r  noiiit.     hj  lOxcli.  140.1 
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after  described,  to  wit,  to  be  delivered  out  of  barges  and  placftl  ujmdd 
a  wharf  at  Radcliffe  upon  Trent,  &c.  (other  places  of  delivery  for 
various  quantities  were  then  stated)  ;  "  in  the  month  of  Februar}',  a.  u. 
1847,  fiO  tons  at  the  Grantham  Canal  "WTiarf,"  «S;c.  (naming  quantities 
and  places  ^)  ;  in  the  month  of  March  in  the  year  aforesaid,"  &c.  ;  the 
specification,  as  recited,  then  went  on  to  require  further  deliveries  at 
places  and  in  quantities  named,  in  April,  and  from  thence  monthly  till 
November,  1847,  inclusive  ;  and  again  from  January  to  May,  1848, 
inclusive.  The  tender  was  to  state  a  price  per  ton ;  paj-ments  to  be 
made  by  the  directors  of  the  company  one  month  after  deliver}^  on  pro- 
ductioa  of  a  certificate,  from  the  person  appointed  by  the  company  to 
receive  and  inspect  the  chairs,  that  the  contract  (for  the  portion)  had 
been  duly  performed;  the  engineer  to  "have  full  power  to  alter  the 
deliveries  in  any  waj'  or  proportion  to  the  different  places  before  speci- 
fied, by  sending  information  to  the  contractor  from  time  to  time  of  the 
manner  in  which  such  deliveries  were  to  be  made  "  ;  ^  the  contractor  to 
be  paid  according  to  the  prices  set  forth  in  his  tender.  The  declaration 
then  averred  that  plaintiflTs,  having  notice  of  the  premises,  did  there- 
upon afterwards,  viz.,  on,  &c.,  propose  to  defendants  to  supply  them 
with  3,900  tons  of  cast  iron  chairs  manufactured  from  strong  mixed 
iron,  subject  to  the  conditions  and  stipulations  set  forth  in  the  said 
specification,  and  in  such  proportion  of  joint  chairs  to  intermediate  or 
single  chairs  as  described  therein  as  aforesaid,  and  also  to  deliver  the 
same  at  such  places  and  in  such  quantities  as  stated  and  described  as 
aforesaid,  free  from  every  other  charge,  and  at  the  rate,  &c.,  (specifying 
the  rates)  ;  And  thereupon  afterwards,  viz.,  on  28th  December,  1846, 
by  a  certain  contract  or  memorandum  of  agreement  then  made  between 
plaintiffs  of  the  one  part  and  defendants  of  the  other  part,  and  then 
sealed  with  the  common  seal  of  the  defendants,  and  delivered  so  sealed 
as  aforesaid  to  the  plaintiffs,  and  which,  &c.  (profert),  it  was  agreed  by 
and  between  plaintiflTs  and  defendants  that  plaintiffs  should  and  would 
execute  and  perform  the  said  proposal  according  to  the  conditions  and 
stipulations  therein  set  forth  and  referred  to  as  aforesaid,  and  subject  to 
the  said  specification.  And  defendants  did  thereby  agree  to  pay  plain- 
tiffs for  the  said  chairs  after  the  rate  and  in  manner  above-mentioned. 
Averment:  that  plaintiffs  afterwards,  viz.,  on,  &c.,  and  on  divers  other 
daj-s,  &c.,  did,  in  pursuance  and  part-performance  of  the  said  contract  on 
their  part,  deliver  to  defendants,  and  defendants  did  accept  and  receive  of 
and  from  plaintiffs,  1,787  tons  of  such  chairs  as  aforesaid  ;  and,  although 
one  month  from  the  said  respective  deliveries  of  the  said  chairs  had  re- 
spectively elapsed  before  the  commencement  of  this  suit,  and  plaintiflTs 
afterwards,  and  after  the  expiration  of  one  month  as  aforesaid,  and 
before  the  commencement  of  this  suit,  viz.,  &c.,  produced  such  writtea 

*  The  quantities  were  to  be  from  100  to  356  tons  in  the  whole  per  month ;  placet 
of  delivery,  Grantham  Canal  Wharf,  Bottesford  Wharf,  Radcliffe  Wharf,  High 
Bridge  Wharf,  and  Boston. 

■^  These  words  were  taken  nearly  verbatim  from  the  specification. 
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certificates  as  aforesaid  to  the  defendants  in  respect  of  the  quantities  of 
chairs  so  delivered  as  aforesaid,  nevertheless  defendants  have  not  paid, 
&c.,  and  a  large  sum,  viz.,  12,100/.,  is  due  and  unpaid  from  them  to 
plaintiffs  for  and  in  respect  of  the  said  chairs  so  delivered,  &c. 

And  plaintiffs  further  say  that,  although  they  were  always,  from  the 
time  of  the  making  of  the  said  contract  until  such  refusal  and  wrong- 
ful discharge  by  defendants  as  hereinafter  mentioned,  and  thence 
hitherto,  ready  and  wiUing  to  execute  and  perform  the  said  proposal 
according  to  the  conditions  and  stipulations  in  that  behalf  aforesaid, 
and  subject  to  the  said  specification,  and  to  perform  and  fulfil  the  said 
contract  in  all  things  on  their  part  and  behalf  to  be  performed  and  ful- 
filled, whereof,  &c.  (notice  to  defendants),  and  although  defendants,  in 
pursuance  and  part-performance  of  the  said  contract  on  their  part,  have 
accepted  and  received  of  and  from  plaintiffs  a  certain  quantity  of  the 
said  chairs,  to  wit,  1,787  tons  thereof,  and  although  the  time  so  limited 
and  appointed  for  the  execution  and  performance  of  the  said  contract 
by  plaintiffs  as  aforesaid,  hath  long  since  elapsed,  nevertheless  defend- 
ants afterwards,  to  wit,  during  the  time  so  limited  and  appointed  for 
the  execution  and  performance  of  the  said  contract  by  plaintiffs  as  afore- 
said, to  wit,  the  31st  Januar}',  1848,  wrongfully  and  injuriously  and 
wholly  refused,  and  have  thence  hitherto  wholly  refused  to  accept  or 
receive  of  or  from  plaintiffs  the  residue  of  the  said  chairs  so  agreed  to 
be  supplied  to  and  received  by  defendants  as  aforesaid,  or  any  part 
thereof,  according  to  the  form  and  effect  of  the  said  contract  or  other- 
wise liowsoever,  and  then  and  have  thence  hitherto  wholly  and  wrong- 
full}'  prevented  and  discharged  plaintiffs  from  supplying  the  said  residue, 
and  from  the  further  execution  and  performance  of  the  said  contract  by 
them  the  plaintiffs.  Whereby  plaintiffs  have  lost  all  the  profits,  &c., 
and  have  been  put  to  costs  in  pro\iding,  &c.,  for  complete  execution  of 
the  contract,  and  were  obliged  to  discharge  certain  persons  (named) 
from  contracts  which  the  plaintiffs  had  entered  into  with  them  for  the 
supply  of  iron  to  be  used  by  plaintiffs  in  making  the  said  chairs,  and  to 
pay  them  compensation. 

Plea  1  :  After  oyer  of  the  specification  and  agreement  (the  material 
parts  of  which  appear  sufflcientl}'  by  the  declaration)  :  As  to  the  first 
breach,  except  so  far  as  the  same  relates  to  159/.,  parcel,  &c.,  papnent 
by  defendants  to  plaintiffs,  and  acceptance  by  them  in  full  satisfaction, 
&c.     Verification. 

Plea  2  :  As  to  the  159/.,  payment  into  court  of  that  sum :  which  the 
plaiiitiirs  accepted,  and  gave  a  written  admission  that  it  covered  the 
balance  due  for  chairs  actuall}'  delivered. 

Plea  3  :  As  to  so  much  of  the  said  declaration  as  alleges  that  plain- 
tiffs were  ready  and  willing  to  execute  and  perform  the  said  proposal 
af;coniiiig  to  the  conditions  and  stipulations  in  that  behalf  aforesaid, 
and  subject  to  the  said  specification,  defendants  say  that  plaintiffs  were 
not  ready  and  willing  to  execute  and  perform  the  said  proposal  accord- 
ing to  the  said    conditions  and  stipulations,  and  subject  to  the   said 
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specificatioE  in  manner  and  form,  &c.  Conclusion  to  the  coun<^^. 
Issue  thereon. 

Plea  4 :  As  to  so  much  of  the  declaration  as  charges  defendants 
with  ha\'ing,  during  the  time  limited  and  appointed  for  the  execution 
and  performance  of  the  said  contract  by  the  plaintiffs,  refused  to  accept 
or  receive  the  said  residue  of  the  said  chairs,  and  prevented  and  dis- 
charged the  plaintiffs  from  supplying  the  said  residue,  and  from  the 
further  execution  and  performance  of  the  said  contract  by  them  the 
plaintiffs,  defendants  say  that  they  did  not  during  the  said  last-men- 
tioned time  refuse  to  accept  or  receive  the  said  residue,  nor  did  they 
prevent  or  discharge  the  plaintiffs  from  supplying  the  said  residue,  and 
from  the  further  execution  and  performance  of  the  said  contract  by 
the  plaintiffs  in  manner  and  form,  &c.  Conclusion  to  the  country. 
Issue  thereon. 

Replication  to  plea  1 :  That  defendants  did  not  pay,  &c.,  nor  did 
plaintiffs  accept,  &c.,  in  manner  and  form,  &c.  Conclusion  to  the 
country.     Issue  thereon. 

On  the  trial  before  Coleridge,  J.,  at  the  Nottingham  Spring  Assizes, 
1851,  it  appeared  that  the  plaintiffs,  after  the  agreement  declared  upon, 
bought  premises,  made  contracts  for  iron,  and,  at  considerable  expense 
and  bj'  incurring  various  liabilities,  put  themselves  in  a  situation  to 
supply  the  3,900  tons  of  iron  chairs.  The  supply  was  begun  ;  but  in 
September,  1847,  when  the  plaintiffs'  bookkeeper,  Smith,  called  upon 
the  company's  engineer  for  money,  the  engineer,  who  used  to  give 
directions  on  their  behalf  as  to  the  delivery  of  the  chairs,  requested 
that  the  plaintiffs  would  go  on  very  slowly  with  the  supply,  as  he  did 
not  know  how  to  do,  the  calls  not  being  paid,  and  he  did  not  know 
how  far  the  line  would  be  carried  out.  Part  of  the  line  for  which  the 
chairs  had  been  ordered  (ending  at  Boston)  was  ultimately  abandoned. 
In  Januar}',  1848,  the  engineer  stopped  the  supph-  for  a  time,  saying 
he  would  let  the  plaintiffs  know  when  more  chairs  were  wanted.  The 
plaintiffs'  establishment  for  manufacturing  the  chairs  was  kept  up  during 
the  suspension,  which  continued  till  August.  Then  the  engineer  said 
the  company  could  take  a  few  more,  but  plaintiffs  were  to  go  on 
slowly.  They  did  so  till  February,  1849,  and  were  then  again  stopped 
till  April,  when  the  engineer  desired  to  have  a  boat-load  (if  plaintiffs 
had  as  many)  sent  to  Radcliffe  Wharf,  which  was  done.  No  more 
were  sent  or  asked  for  till  December,  1849,  when  Smith  called  upon 
the  engineer  for  money,  and  he  inquired  whether  plaintiffs  had  any 
chairs.  Smith  replied  that  they  had  some  which  had  been  made  a 
long  time.  The  engineer  said  that  if  plaintiffs  had  100  tons,  they 
might  send  them,  but  they  were  not  to  make  any  more,  as  they 
would  not  be  wanted,  for  the  defendants  had  as  many  as  were  neces- 
sary to  carry  the  line  to  Grantham.  Plaintiffs  sent  all  they  had,  aoout 
63  tons,  and  no  more  were  sent  or  required  afterwards.  During  tlie 
supply  the  pa^Tnents  were  not  made  punctually  according  to  contract, 
nor  had  the  plaintiffs  delivered  the  stipulated  quantities  of  chairs  at 
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the  appointed  times  respectively ;  which  omission  on  their  part  they 
attributed  to  the  interruptions  above  stated.  A  large  stock  of  iron 
remained  on  the  plaintitfs'  hands,  and  besides  loss  in  the  disposal  of  it 
they  had  to  pay  money  for  breaking  off  engagements  which  they  had 
themselves  made  for  the  purpose  of  executing  this  work.  The  quan- 
tity of  chairs  delivered  was  1,787  tons. 

In  defence,  an  endeavor  was  made  to  show  that  the  plaintiffs  had 
not  the  requisite  means  to  complete  their  contract,  and  that  the  delays 
and  final  cessation  took  place  with  their  concurrence.  It  was  also 
arged  that  the  engineer  was  not  shown  to  have  had  such  authority  as 
would  make  his  acts  binding  on  the  company'.  These  points  were  left 
to  the  jury,  who  decided  them  in  favor  of  the  plaintiffs. 

It  was  ftirther  contended  that  the  averment  by  plaintiffs,  in  the  dec- 
laration, of  readiness  and  willingness  to  perform  their  contmct,  was 
not  borne  out,  inasmuch  as  the  plaintiffs  had  not  offered  to  deliver,  nor 
had  ever  made,  the  residue  of  the  chairs  ;  nor  was  it  proved  that  the 
defendants  had  prevented  and  discharged  plaintiffs  from  supplying 
such  residue,  since  it  did  not  appear  that  the  company  had  impeded 
tlie  deUvery  by  any  active  interference,  or  had  countermanded  it  under 
their  seal  or  by  any  authoritative  communication.  On  the  first  of 
these  points,  Coleridge,  J.,  said  :  "  There  is  no  evidence  of  an}^  refusal 
to  accept ;  no  evidence  of  their  having  said,  for  example,  '  We  insist 
upon  3-011  r  completing  the  contract;  and,  if  3'ou  do  not,  we  shall  bring 
an  action.'  There  is  no  offer  to  send  the  chairs,  and  no  refusal  to 
accept ;  nor  is  there  the  slightest  ground  for  believing  that  the  plain- 
tiffs have  ever  made  these  chairs  ;  but  I  think  the  law  is  not  so  unrea- 
sonable as  to  compel  parties  to  be  at  the  expense  of  making  these 
chairs,  if  those  who  contracted  to  purchase  have  in  truth  told  them 
they  would  not  accept  them  ;  and  I  think  the  defendants  had  given 
very  effective  notice  that  they  were  not  to  be  made."  On  the  second 
point  his  lordship  said,  after  reading  the  material  statements  of  the 
witnesses:  "Upon  this  evidence  you  are  to  say  whether  or  not  the 
directors  refused  to  accept.  Wh}',  they  certainly  have  not  in  form ; 
but  do  they,  by  any  inten^ention  on  their  part,  cause  the  plaintiffs  not 
to  go  on  to  complete  the  delivery.  If  you  think  that  they  did,  then 
that  issue,  like  the  former,  should  be  found  for  the  plaintiffs ;  but  if 
you  think  not,  then  that  issue  should  be  found  for  the  defendants." 
With  respect  to  the  authority  of  the  engineer  to  suspend  and  stop  the 
work,  and  the  responsibility  of  the  company  for  his  directions,  though 
not  warranted  under  their  seal,  the  learned  judge  observed:  "This 
contract  was  entered  into  under  seal  by  the  Ambergate  Railway 
Company,  a  corporation,  on  the  one  part,  who  are  under  certain  dis- 
ulMlities  and  disadvantages  which  do  not  attach  to  other  people  ;  but 
tin;  cor[)or:aion  all  the  way  tluougli  seem  to  have  been  represented  by 
ceilHJM  individuals;  and  the  most  important  person  with  whom  they 
(plaintifrs)  li:u(!  had  to  do  is  the  engineer;  and  I  think  riglitly  and 
pro|>ur]v   Hiri  tliat  he  was  a  necessary  man  to  go  between  these  parties 
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Without  his  certificate  the  plaintiffs  could  not  get  any  money;  and 
belore  he  would  certify,  he  would  have  to  be  satisfied  that  they  had  a 
perfectly  flat  chair. ^  I  shall  advise  3'ou  very  much  to  consider  this 
case  as  one,  in  the  particular  parts  to  which  I  shall  draw  your  atten- 
tion, in  which  you  should  look  upon  every  thing  done  bj'  the  engineer 
as  if  it  was  done  by  the  company'  itself,  as  far  as  the  plaintiffs  are  con- 
cerned." As  to  the  damages,  his  lordship  said  that  the  plaintiffs,  if  they 
had  a  verdict,  were  entitled  to  be  put  into  the  same  situation  as  if 
they  had  completed  therir  contract ;  and  he  suggested  modes  in  which 
the  damage  upon  the  whole  quantity  undelivered  might  be  estimated, 
but  without  giving  an}'  actual  direction  upon  this  subject. 

The  learned  judge  read  over  to  the  jury  the  material  parts  of  the 
evidence  on  all  the  points ;  and  they  found  a  verdict  for  the  plaintifls, 
damages,  1,800/. 

Mucaulay,  in  the  ensuing  Term,  moved  for  a  new  trial  on  the  ground 
of  misdirection  on  the  points  of  readiness  and  willingness,  and  of 
prevention  ;  and  lie  also  objected  to  tlie  summing  up  as  to  the  author- 
ity of  the  engineer,  and  on  the  question  how  far  the  plaintiffs  were 
shown  to  have  concurred  in  the  stopping  of  their  work.  He  cited 
West  V.  Blakewa}','  Phillpotts  v.  Evans,'  and  Ripley  y.  McClure.  And 
he  contended  that  the  damages  were  excessive,  inasmuch  as  the  ver- 
dict was  given  in  respect  of  all  the  chairs,  whereas  som^  had  been 
undelivered  on  the  appointed  da^'S  before  the  final  stoppage,  and 
without  any  compulsion  upon  the  plaintiffs  not  to  deliver  them.  A 
rule  nisi  was  granted. 

Hiimfrey  and  Willmore  now  showed  cause.  The  plaintiffs  proved 
that  they  were  ready  and  willing  to  deliver  all  the  chairs,  if  the 
defendants  had  not  prevented  them.  There  could  be  no  obligation 
to  tender  them,  after  the  company  had  said  that  they  would  not  be 
received.  The  defendants  will  be  obliged  to  contend  that  their  con- 
tract could  not  be  broken  but  b}'  an  order  under  seal.  [Lord  Camp- 
bell, C.  J.  That  it  could  not  be  altered  but  under  seal.  Patteson, 
J.  The  argument  will  apply  only  to  the  discharging.]  The  plaintiffs 
had  no  means  of  obtaining  a  discharge  under  seal.  Discharge  of  the 
plaintiffs,  or  refusal  to  fulfil  their  own  contract,  are,  for  the  present 
purpose,  the  same  thing.  To  say  that  a  seal  was  necessary  to  the 
discharge  is  to  extend  the  law  as  to  the  making  of  contracts  by  a 
company  to  the  breaking  of  them,  and  to  require  a  formal  contract 
tor  both.  But,  further,  the  averment  put  in  issue  here  is  that  the 
defendants  "refused  to  accept"  the  residue  of  the  chairs,  and  '^'pre- 
vented and  discharged"  plaintiffs  from  supphing  them.  It  is  enough 
if  the  refusal  and  prevention  be  proved.  They  are  an  act  in  pais 
ccjuivalent  to  a  discliarge.  Otherwise  the  most  formal  tender  of  the 
chairs  would  not  have  entitled  the  plaintiffs  to  sue,  unless  there  had 

^  The  specification  required  that  the  under  side  of  the  chair  should  he  "  perfectly 
flat  and  even  on  the  surface." 

2  2  Man.  &  G.  729  '  5  M.  &  W.  475. 
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jeen  an  express  discharge  by  the  companj-,  and  that  regularly  accepted 
oy  the  phiintirts.  Kefusal,  and  the  continuance  of  it,  were  the  ques- 
tions which  went  to  the  jury  in  Ripley  v.  McClure ;  and  it  was  held 
that  their  finding  for  the  plaintiff  entitled  him  to  recover,  in  an  action 
of  assumpsit,  <'or  discharging  him  from  delivery  of  a  cargo  and  refusing 
to  purchase  it  according  to  contract.  [Lord  Campbell,  C.  J.  You 
33}'  that  it  is  not  necessary  here  to  show  that  the  contract  was  varied  or 
put  an  enil  to :  that  the  act  of  the  defendants  was  a  flat  breach  of  the 
contract,  which  dispensed  with  3'our  performance.]  That  is  so.  The 
ainlity  of  the  i)laintiffs,  if  they  had  not  been  prevented,  was  amplj 
proved.  (The  plaintiffs'  counsel  commented  upon  the  cases  of  West  v. 
Hhikeway,  and  Phillpotts  v.  Evans,  cited  in  moving  for  the  rule,  but 
tliese  are  so  full}'  discussed  in  the  judgment  of  the  Court,  who  took  the 
same  view  of  them,  that  a  further  notice  of  this  part  of  the  argument  is 
unnecessar}'.)  As  to  the  specific  act  of  prevention  here,  the  engineer 
was  a  person  whose  proceeding  might  bind  the  company,  if  he  had  their 
authority  ;  and  this  fact  was  affirmed  b}'  the  jury.  The  company's  acts 
must  be  done  through  some  individual  agent :  and  the  engineer,  by 
refusing  to  certify  for  the  purpose  of  warranting  payment,  might  indi- 
vidually stop  the  further  delivery.  [Lord  Campbell,  C.  J.  The 
company  never  interfered  ;  and  that  seems  to  have  justified  the  jury  in 
findu)g  that  his  act  was  theirs.]  Glover  v.  London  and  North  Western 
Railway  Company,^  is  an  authority'  for  the  plaintiffs  on  this  point.  As 
to  damages,  the  learned  judge  did  not  dictate  to  the  jury  any  particular 
mode  of  estimating  them,  but  only  laid  down  as  matter  of  law  that  the 
plaintiffs  should  be  put  into  the  same  situation  as  if  the  contract  had 
been  fulfilled  ;  which  was  correct. 

Macaulay  and  Denison,  contra.  The  plaintiffs,  in  order  to  recover, 
were  bound  to  prove  a  deliver}',  or  something  equivalent ;  the  equiva- 
lent relied  upon  was  a  discharge  or  prevention,  which  appear  to  have 
been  treated  at  the  trial  as  the  same  thing.  That  a  mere  dispensation 
by  parol  would  not  suffice  is  clear  from  West  v.  Blakeway ;  and  the 
only  modes  in  which  the  plaintiffs  could  exonerate  themselves  from 
the  condition  precedent  were  either  a  competent  dispensation  or  an  ac- 
tual prevention  by  the  covenantee.  "Discharge"  in  pleading  is  taken 
to  mean  a  discharge  legall}'  operative  ;  that  is,  where  the  obligation  is 
by  deed,  a  discharge  by  deed ;  Br3Tiier  v.  Thames  Haven  Dock  and 
Railway  Company. **  What  amounts  to  legal  prevention  is  shown  in 
Com.  Dig.  Condition  (L.  6).  "So  the  performance  of  a  condition 
shall  be  excused  l)y  the  obstruction  of  the  obligee  :  as  if  a  condition  be 
U)  build  a  house  ;  and  he,  or  another,  by  his  order,  hinders  his  coming 
upon  the  land."  Other  instances  are  then  given;  and  it  is  added: 
"Hut  it  ought  to  be  an  obstruction  which  disables  the  performance." 
What  would  or  would  not  amount  to  a  disability  appears  by  (M.  f))  of 
the  same  title.     [Lord  Cajipbell,  C.  J.     The  examples  there  regard 

1  6  Exch.  06.  >  2  Exch.  649 
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conditions  to  enfeoff;  I  think  they  are  not  much  to  the  present  purpose.] 
There  must  be  a  prevention.  [Lord  Campbell,  C.  J.  Of  what?  Cole- 
RiD(iE,  J.  Suppose  a  man  said,  "If  you  come  for  such  a  purpose,  1 
will  blow  your  brains  out."  That  would  be  no  physical  prevention. 
LoKu  Campbell,  C.  J.  Such  a  threat  might  be  used  ten  days  before 
the  act  was  to  be  done.]  Its  effect  must  be  judged  of  b^'  a  jury.  In 
West  V.  Blakewa}-,  Tindal,  C.  J.,  thought  that,  if  the  plea  had  disclosed 
"an  act  which  the  lessor  had  done,  or  which  he  had  compelled  to  be 
done,"  it  would  have  been  good.  Bosanquet,  J.,  said:  "I  agree  thai 
if  the  covenantee  prevent  the  performance  of  the  covenant  by  an  act  of 
liis  own,  his  right  of  action  for  the  breach  of  that  covenant  is  destroyed. 
But  the  aci,  to  constitute  such  a  defence,  must  be  the  immediate  act  of 
the  covenantee."  And  Coltman,  J.,  said  that  the  fallacy  in  the  defend- 
ant's argument  was  its  assuming  "that  there  was  an  act  done  b}'  the 
lessor  by  which  the  lessee  was  prevented  from  performing  his  covenant." 
Reference  is  there  made  to  the  case  of  the  Master  of  St.  Catherine's,^ 
where  the  breach  of  condition  by  the  lessee  was  caused  by  an  actual 
ouster  and  force  on  the  part  of  the  lessor,  who  afterwards  sought  to 
take  advantage  of  the  condition  ;  but  it  clearly  was  considered  that 
nothing  short  of  such  force  would  be  an  excuse.  No  direct  authorities 
as  to  prevention  have  been  found  ;  but  it  is  evident  that  there  ought  to 
be  a  prevention  in  fact,  when  the  party  alleging  it  was  ready,  and  did 
all  that  la}'  in  him,  to  perform  his  part  of  the  contract.  [Erle,  J. 
There  is  prevention  b}'  a  series  of  acts.  Coleridge,  J.  You  would  not 
admit  such  a  waiver  as  was  allowed  in  Riplej'  v.  McClure.  Lord 
Campbell,  C.  J.  According  to  your  argument,  even  a  notice  under 
the  common  seal  of  the  companj'  to  send  no  more  chairs  would  have 
been  insullicient.]  That  would  be  a  discharge,  not  a  prevention  ;  and 
the  proper  mode  of  doing  such  act  is  pointed  out  by  the  Companies 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16.^  In  Ripley  v. 
McClure  the  point  of  time  at  which  the  breach  of  contract  took  effect, 
was  held  to  be  the  time  when  the  ship  arrived  at  Belfast,  and  the  cargo 
was  to  be  delivered  and  accepted,  no  intermediate  act  remaining  to  be 
done.  A  previous  refusal,  unless  the  evidence  had  shown  that  it  con- 
tinued down  to  that  time,  would  have  been  unimportant.  The  same 
conclusion  may  be  drawn  from  Phillpotts  v.  Evans.  [Lord  Campbell, 
C.  J.  According  to  your  view,  if  the  part}'  who  contracted  to  purchase 
were  to  say,  "  I  am  insolvent,  and  your  finishing  the  article  will  be  of 
no  use,"  the  vnmdor  could  not  recover  unless  he  finished  and  tendered 
it.  Erle,  J.  vSuppose  the  contract  was  that  plaintiff  should  send  a  ship 
to  a  certain  port  for  a  cargo,  and  defendant  should  there  load  one  on 
board,  but  defendant  wrote  word  that  he  could  not  furnish  a  cargo : 
must  the  ship  be  sent,  to  return  empty?  Lord  Campbell,  C.  J.  If  it 
wort}  hiw,  it  could  not  be  sense.]     In  Planche  v.  Colburn '  the  defend 

1  Cited  in  FiHiicos's  Case,  8  Rep.  916.  «  Se«  »ect.  92.  et  mm 

»  8  Bins:.  14. 
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ants  bad  engaged  the  plaintiff  to  write  a  work  for  publication,  but 
abandoned  the  publication  when  the  work  was  partly  completed  ;  and 
the  Court  of  Common  Pleas  held  that  he  might  recover  for  so  much  as 
he  had  done,  without  having  tendered  the  work.  There  it  must  have 
been  considered  that  the  contract  was  rescinded,  and  that  the  plaintiff 
might  recover  upon  it  for  so  much  as  he  had  been  allowed  to  execute  : 
upon  the  facts  here,  a  rescinding  cannot  be  assumed,  and  the  plaintiffs, 
in  order  to  recover,  must  have  carried  out  the  contract.  [Coleridge, 
J.  Could  the  contract  be  rescinded  without  consent  of  both  parties? 
The  judgment  of  Bosanquet,  J.,  in  Planche  v.  Colburn  is  against  3'our 
view.  Erle,  J.  The  Court  there  do  not  say  that  the  contract  was  re- 
scinded.] {Humfrey  referred  to  the  observations  on  this  case  in  Good- 
man V.  Pocock  ;^  and  Erle,  J.,  cited  Elderton  v.  Emmens.'^) 

The  learned  judge  in  the  present  case  told  the  jury  to  assume  that  the 
engineer's  acts  were  authorized  b}'  the  company  ;  but  there  was  no  evi- 
dence of  their  sanction.  [Coleridge,  J.  Not  by  orders  under  seal ; 
but  there  was  other  conduct  that  showed  it.]  (The  discussion  as  to  the 
evidence,  and  the  words  used  by  the  learned  judge,  is  omitted.  Lord 
Campbkll,  C.  J.,  said:  It  was  not  a  direction  in  point  of  law:  and  ] 
should  have  advised  the  jury  so  m^'self.) 

Ill  considering  what  a  corporation  may  authorize  without  seal,  refer- 
ence must  be  had  to  the  nature  and  objects  of  the  incorporation ;  that 
principle  was  acted  upon  in  Beverley  v.  The  Lincoln  Gas  Light  and 
Coke  Compan}-,*  Mayor  of  Ludlow  v.  Charlton,*  and  Paine  y.  Strand 
Union  ;^  and  Ridley  v.  Plymouth  Grinding  and  Baking  Company* 
shows  how  strictly  the  courts  will  examine  the  authority  of  individuals 
to  bind  a  joint-stock  corporation  instituted  for  the  purj^oses  of  a  special 
act  of  parliament.  [Lord  Campbell,  C.  J.  It  appears  here  that, 
according  to  the  course  of  the  company's  business,  it  was  left  to  the 
engineer  to  manage  the  affairs  in  question  ;  and  that  in  those  they  were 
represented  by  him.]  Cox  v.  The  Midland  Counties  Railwa}'  Com- 
pany'' is  another  authority  for  the  defendants  on  this  point.  [Lord 
Campbell,  C.  J.  There  never  was  a  case  reported  which  admitted  of 
less  doubt.] 

As  to  the  damages.  Until  the  first  actual  stoppage,  in  January, 
1848,  the  plaintiffs  might  have  delivered  the  chairs  on  the  days  speci- 
fied ;  if  any  remained  on  hand  by  reason  of  their  omission  to  do  so,  it 
was  their  own  fault ;  and  damages  ought  not  to  have  been  awarded  to 
llictn  for  lo.ss  of  profit  on  tlie  wliole  amount  finally  undelivered,  but 
(jiily  on  that  wliich  they  were  prevented  by  express  prohibition  from 
ticlivcring  on  tlie  stated  da3's.  (They  also  contended  that,  on  the 
amount  for  which  damages  might  be  claimed  consistently  with  tliia 
obj('(!tion,  the  assessment  was  not  justified  by  the  evidence). 

Cur.  adv.  vuU. 

'  \r,  g.  B  G76,  632.  «  4  C.  B.  479,  6  C.  B.  160,  4  Ho.  L.  Cas.  624. 
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Lord  Campbell,  C.  J.,  on  a  later  da}'  of  the  Term  (June  4th),  de- 
livered the  judgment  of  the  Court. 

We  are  of  opinion  that  the  verdict  found  for  the  plaintiffs  ought  not 
to  be  disturbed.  As  to  the  supposed  misdirection,  the  learned  judge 
at  the  trial  did  not  direct  the  jury  that  in  point  of  law  the  engineer 
had  authorit}'  to  bind  the  company,  but  only  left  it  to  the  jury  to  con- 
sider whether,  in  point  of  fact,  the  compan}-  by  their  mode  of  deahng 
bad  authorized  and  sanctioned  his  acts.  His  lordship  intimated  that 
he  thought  the  evidence  was  strong  to  show  that  they  had  done  so, 
but  that  it  was  for  the  jury  to  give  the  evidence  its  due  weight.  The 
objection  of  misdirection  therefore  fails. 

Next  we  have  to  consider  whether  the  plaintiffs  were  entitled  to  a 
verdict  on  the  issue  whether  the}'  were  ready  and  willing  to  execute 
and  perform  the  said  contract  according  to  the  said  conditions  and 
stipulations,  in  manner  and  form,  &c.  ;  and  on  the  issue  whether  the 
defendants  did  refuse  to  accept  or  receive  the  residue  of  the  chairs,  or 
prevent  or  discharge  the  plaintiffs  from  supplying  the  said  residue,  and 
from  the  further  execution  and  performance  of  the  said  contract.  It 
is  not  denied  that,  if  the  defendants  would  have  regularly  accepted 
and  paid  for  the  chairs,  the  plaintiffs  would  have  gone  on  regularly 
making  and  delivering  them  according  to  the  contract ;  the  objection 
is  that,  although  the  plaintiffs  were  desirous  that  the  contract  should 
be  fully  performed,  yet,  after  receiving  the  notice  that  the  company 
did  not  wish  to  have  any  more  chairs,  and  would  not  accept  any  more, 
they  ceased  to  make  any  more,  insomuch  that  the  residue  which  the 
company  are  alleged  to  have  refused  to  accept  never  were  made.  The 
defendants  contend  that,  as  the  plaintiffs  did  not  make  and  tender 
the  residue  of  the  chairs,  they  cannot  be  said  to  have  been  ready  and 
willing  to  perform  the  contract ;  that  the  defendants  cannot  be  charged 
with  a  breach  of  it ;  that,  after  the  notice  from  the  defendants,  which 
in  truth  amounted  to  a  declaration  that  they  had  broken  and  thence- 
forward renounced  the  contract,  the  plaintiffs,  if  they  wished  to  have 
any  redress,  were  bound  to  buy  the  requisite  quantity  of  the  peculiar 
sort  of  iron  suited  for  these  railway  chairs,  to  make  the  whole  of  them 
according  to  the  pattern,  with  the  name  of  the  company  upon  them, 
and  to  bring  them  to  the  appointed  places  of  delivery  and  tender 
them  to  the  defendants,  who,  from  insolvency,  had  abandoned  the 
completion  of  the  line  for  which  the  chairs  were  intended,  desiring 
that  no  more  chairs  might  be  made,  and  declaring,  in  effect,  that  no 
more  should  be  accepted  or  paid  for.  We  are  of  opinion,  however, 
that  the  jui-y  were  fully  justified  upon  the  evidence  in  finding  that  the 
plaintiffs  were  ready  and  willing  to  perform  the  contract,  although 
they  never  made  and  tendered  the  residue  of  the  chairs.  In  common 
sense,  the  meaning  of  such  an  averment  of  readiness  and  willingness 
must  be  that  the  non-completion  of  the  contract  was  not  the  fault  of 
the  plaintiffs,  and  that  they  were  disposed  and  able  to  complete  it,  if  it 
Lad  not  been  renounced  by  the  defendants.     What  more  can  reason- 
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tiMy  lie  required  by  the  parties  for  whom  the  goods  are  to  be  manu- 
factured? If,  having  accepted  a  part,  they  are  unable  to  pay  for  the 
.'L'sidue,  and  have  resolved  not  to  accept  them,  no  benefit  can  accrue 
tu  tliem  from  a  useless  waste  of  materials  and  labor,  which  might  pos- 
sibly enhance  the  amount  of  damages  to  be  awarded  against  them. 

Upon  the  last  issue,  was  there  not  evidence  that  the  defendants 
ri.'fused  to  accept  the  residue  of  the  chairs?  If  they  had  said,  "  Make 
no  more  for  us,  for  we  will  have  nothing  to  do  with  them,"  was  not 
that  refusing  to  accept  or  receive  them  according  to  the  contract? 
Bui  the  learned  counsel  for  the  defendants  laid  peculiar  stress  upoc 
the  words,  '*  nor  did  the}'  prevent  or  discharge  the  plaintiffs  from  sup- 
plying the  said  residue"  of  the  chairs  "  and  from  the  further  execution 
luid  perfoimance  of  the  said  contract."  We  consider  the  material 
part  of  the  allegation  which  the  last  plea  traverses  to  be,  that  the  de- 
fendants refused  to  receive  the  residue  of  the  chairs.  But,  assuming 
that  the  whole  must  be  proved,  we  think  there  is  evidence  to  show 
that  the  defendants  did  prevent  and  discharge  the  plaintiffs  from  sup- 
plying the  residue  of  the  chairs,  and  from  the  further  execution  of  the 
contract.  It  is  contended  that  "  prevent"  here  must  mean  an  obstmc- 
tion  b}'  physical  force  ;  and,  in  answer  to  a  question  from  the  Court, 
we  were  told  it  would  not  be  a  preventing  of  the  deliver}'  of  goods  if 
the  purchaser  were  to  write,  in  a  letter  to  the  person  who  ought  to 
supply  them,  "Should  you  come  to  my  house  to  deliver  them,  I  will 
blow  your  brains  out."  But  may  I  not  reasonably  say  that  I  was  pre- 
vented from  completing  a  contract  by  being  desired  not  to  complete 
it  ?  Are  there  no  means  of  preventing  an  act  from  being  done  except 
phvsical  force  or  brute  violence?  Again,  we  are  told  there  can  be  no 
"  discharge"  b}-  a  corporation,  unless  by  deed  under  the  corporate  seal. 
Of  a  discharge  in  one  sense  of  the  word  this  is  tnie.  A  discharge  is 
sometimes  used  as  equivalent  to  a  release,  which  must  be  under  seal : 
Brymer  v.  Thames  Haven  Dock  &  Railway  Company.  But  we  con- 
ceive that,  in  the  allegation  traversed  by  the  last  plea,  discharge  only 
means,  like  prevent,  that  the  act  of  the  defendants  was  the  cause  of 
the  residue  of  the  chairs  not  being  delivered,  and  of  the  contract  not 
being  furtlier  executed  or  performed.  Taking  the  language  employed 
in  its  natural  and  reasonable  sense,  there  was  abundant  evidence  to 
support  the  finding  of  the  last  issue  for  the  plaintiffs. 

It  is  averred,  however,  that  there  are  express  authorities  to  shew 
that  tlicre  could  l)e  no  readiness  and  willingness  to  perform  the  con- 
tract iiiilt'Hs  all  tlie  chairs  were  finished  and  tendered  ;  that  to  prevent 
must  be  by  positive  physical  obstruction,  and  that  there  can  be  no  dis- 
charging unless  by  instrument  under  seal.  The  first  case  relied  upon 
was  West  v.  Blakeway,  in  which,  an  action  being  brought  b}'  lessor 
against  lessee  on  a  covenant  to  yield  up  at  the  expiration  of  the  term 
all  erections  and  ini))rovement8  set  up  or  made  during  the  term, 
u.ssigning  for  breach  the  removal  of  the  sashes  and  framework  of  a 
jii-eenhouse  erected  during  the  term,  it  was  helil  to  be  a  bad  plea  that 
Liien;  wiis  a  subsequent  ^mrol  agreement  between  the  parties,  that  if  the 
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/essec  would  erect  a  greenhouse,  he  should  be  at  liberty  to  pull  it  <lo\v  u 
md  remove  it.  But  this  merely  illustrates  the  well-known  rule  that  a 
covenant  under  seal  cannot  be  varied  by  parol :  Unumquodqne  Ugumfu 
dissolvitur  eodem  lig amine  quo  ligatur.  It  has  no  application  to  a 
case  where  the  covenantor  is  prevented  from  performing  the  covenant 
by  the  covenantee.  In  1  Roll.  Abr.  453,  and  in  5  Vin.  Abr.  242,  3,  tit. 
Condition  (M.  c),  will  be  found  various  instances  of  a  covenant  being 
discharged  without  deed  by  the  act  of  the  covenantee. 

The  next  case  relied  on  b^'  the  defendants'  counsel  was  Phillpotts 
r.  Evans.  That  was  an  action  of  assumpsit  for  not  accepting  a  quan- 
tity of  wheat  sold  early  in  January,  1839,  by  the  plaintitfs  at  Glouces- 
ter, "to  be  delivered  at  Birmingham  as  soon  as  vessels  could  be 
obtained  for  the  carriage  thereof."  On  the  26th  of  January  the 
defendant  gave  notice  to  the  plaintiffs  that  he  would  not  accept  the 
wheat  if  it  were  deUvered.  It  was  then  on  its  way  by  canal  to  Bir- 
mingham ;  and  on  its  arrival  there  the  defendant  was  required  to 
accept  it,  but  he  refused  to  do  so.  The  onl}-  question  at  the  trial  was 
as  to  the  time  ^-ith  respect  to  which  the  damages  were  to  be  calcu- 
lated. The  market  having  continued  to  fall  from  the  day  of  the  con- 
tract till  the  bringing  of  the  action,  the  defendant  sought  to  take 
advantage  of  his  own  wrong,  and  to  calculate  the  damages  according 
to  the  price  in  the  market  on  the  26th  January,  when  he  gave  notice 
that  he  intended  to  break  the  bargain ;  but  it  was  very  properl}-  held 
that  the  plaintiffs  were  entitled  to  damages  according  to  the  market 
price  when  the  wheat  was  tendered  to  the  defendant  for  acceptance. 
The  Court  cannot  be  considered  as  having  decided  that,  if  the  notice 
had  been  received  by  the  plaintiffs  before  the  wheat  was  sent  off  from 
Gloucester,  the  plaintiffs  miglit  not  at  their  pleasure  have  treated  it  as 
a  breach  of  the  contract,  and  commenced  an  action  against  the  defend- 
ant for  not  accepting  it,  without  tendering  it  to  him  at  Birmingham. 

The  most  recent  case  cited  by  the  defendants'  counsel  was  Ripley  v. 
McClure.  This  case  is  veiy  complicated  in  its  circumstances  ;  but  the 
second  point  decided  in  it  is  the  only  one  applicable  to  the  question 
which  we  have  to  consider.  There  being  an  executory  contract,  where- 
by the  plaintiff  agreed  to  sell  and  the  defendant  to  bu}-,  on  arrival,  certain 
goods,  to  be  delivered  at  Belfast  at  a  certain  price,  payable  on  delivery, 
it  was  held  that  a  refusal  by  the  defendant  before  the  arrival  of  the 
cargo  to  perform  the  contract  was  not  of  itself  necessarih'  a  breach 
of  it,  but  that  such  refusal,  unretracted  down  to  and  inclusive  of  the 
time  when  the  defendant  was  bound  to  receive  the  cargo,  was  evidence 
of  a  continuing  refusal  and  a  waiver  of  the  condition  precedent  of  de- 
livery, so  as  to  render  the  defendant  liable  for  the  breach  of  contract. 
But,  in  the  case  at  bar,  the  refusal  never  was  retracted  ;  and  therefore 
there  was  a  continuing  breach  down  to  the  time  when  this  action  was 
commenced. 

Upon  the  whole  we  think  we  are  justified,  on  principle  and  without 
trenching  on  any  former  decision,  in  holding  that,  when  there  is  an 
executory  contract  for  the  manufacturing  and   supply  of  goods  fronj 
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time  to  time,  to  be  paid  for  after  delivery,  if  the  purchaser,  having  ac- 
cepted and  paid  for  a  portion  of  the  goods  contracted  for,  gives  notice 
to  the  vendor  not  to  manufacture  any  more,  as  he  has  no  occasion  for 
them  and  will  not  accept  or  pa}'  for  them,  the  vendor  having  been 
desirous  and  able  to  complete  the  contract,  he  may,  without  manu- 
facturing and  tendering  the  rest  of  the  goods,  maintain  an  action 
against  the  purchaser  for  breach  of  contract ;  and  that  he  is  entitled 
to  a  venlict  <ni  pleas  traversing  allegations  that  he  was  ready  and 
willing  to  perform  the  contract ;  that  the  defendant  refused  to  ac- 
cept the  residue  of  the  goods,  and  that  he  prevented  and  discharged  the 
plaintiff  from  manufacturing  and  delivering  them. 

We  are  likewise  of  opinion  that,  in  this  case,  the  damages  arc  not 
excessive,  as  the  jury  were  justified  in  taking  into  their  calculation  all 
the  chairs  which  remained  to  be  delivered,  and  which  the  defendants 
refused  to  accept.  They  were  all  included  in  the  declaration  and  in  the 
issues  joined  :  the  time  mentioned  in  the  proposal  for  the  deUvery  of 
some  of  them  had  arrived  before  the  notice  was  given ;  but  the  time 
of  deliver}'  was  not  of  the  essence  of  the  contract ;  and  the  obligation 
was  still  incumbent  upon  the  defendants  to  accept  the  whole  of  the 
residue. 

The  rule  must  therefore  be  discharged.  Rule  discharged} 

1  Marshall  i.-.  Mackintosh,  78  L.  T.  750;  Leeson  v.  North  British,  «Sbc.  Co.,  Ir.  K. 

8  C.  L.  309;  Auvil  Mining  Co.  i'.   Humble,  153  U.  S.  540;  McElwee  v.  Bridgeport 

Land,  &c.  Co.,  54  Fed.  Rep.  (C.  C.  A.)  627;  Cherry  Valley  Works  v.  Florence,  &c. 

Co.,    64   F'ed.    Rep.    (C.  C.  A.)  569;    Martin  v.  Ciiapmau,  6  Port.  344;    Baldwin  v. 

Marqueze,  91   Ga.  404;   Weill  v.  American  Metal  Co.,  182  111.  128;  Riley  i;.  Walker, 

6   lud.  App.  622;  Morris  c.  Globe  Refining  Co.,  59  S.   W.  Hep.  (Ivy.)  12;  Lowe  v. 

Harwood,  139  Mass.  133;  Lee  v.  Briggs,  99  Mich.  487;  Armstrong  v.  St.  Paul,  &c. 

Co.,  48  Minn.  113;  Berthold  v.  St.  Louis  Construction  Co.,  165  Mo.  280;  Vicker  v. 

Electrozone  Commercial  Co.,  67  N.  J.  L.  665;   Wharton  v.   Winch,  140  N.  Y.  287; 

Reynolds  v.  Reynolds,  48  llun,  142  ;  Davis  o.  Tubbs,  7  So.  Dak.  488,  ace. 

But  see  Cox  v.  McLaughlin,  54  Cal.  605  ;  Porter  v.  Arrowhead  Reservoir  Co.,  100 

Cal.  500,  502;  Palm  i-.  Ohio,  &c.  Ry  Co.,  18  111.  217;  Howe  v.  Hutchison,  105  ill. 

501  ;  Lake   Shore,  &c.  Ry.  Co.  i-.   Ridiards,  32    N.  E.  Rep.    402   (111. ;    reversed   on 

rehearing  152  III.  59);  Beatty  v.  Howe  Lumber  Co.,  77  Minn.  272;  Bethel  v.  Salem 

Improvement  Co.  93  Va.  354. 

In  Anvil  Mining  Co.  v.  Huniblo,  153  U.  S.  540,  551,  Brewer,  J.,  in  delivering  the 

opinion  of  the  Court  said  :    "  It  is  insisted,  and  authorities  are  cited  in  support  tiiereof, 

that  a  party  cannot  rescind  a  contract  and  at  tiie  same  time  recover  daniagcs  for  his 

non-performance  But  no  such  ])ropo8itioa  as  that  is  contained  in  that  instruction. 
It  only  lays  down  the  rule,  and  it  lays  that  down  correctly,  which  obtains  when  there 
is  a  breach  of  a  contract.  Whenever  one  party  tiiereto  is  guilty  of  such  a  breach  as  is 
here  attributed  to  tlie  defendant,  the  othir  party  is  at  liberty  to  treat  the  contract  as 
broken  and  desist  from  any  furtlier  effort  on  his  part  to  perform;  in  otlier  words,  he 
may  abandon  it,  and  recover  as  damages  tlie  profits  which  ho  would  have  received 
througli  full  pf;rformance.  Such  an  abandonment  is  not  technically  a  rescis.sion  of 
the  contract,  but  is  merely  an  acceptance  of  tiie  situation  which  the  wrong  doing  of 
the  oilier  j)arty  has  brought  about.  (Jenerally  speaking,  it  is  true  that  when  a  contract 
is  not  fierformed  ihe  party  who  is  guilty  of  the  first  breach  is  the  one  upon  whom  rests 
all  the  liability  for  the  non-performance.  A  party  who  engages  to  do  work  has  a 
right  to  proceed  free  from  any  let  or  hindrance  of  the  other  party,  and  if  such  other 
party  inicrfen^s,  binders,  and  prevents  the  doing  of  the  work  to  such  an  extent  as  to 
render  its  performance  dillicult  and  largely  diminish  the  profits,  the  first  may  treat 
the  contract  a-s  broken,  and  is  not  bound  to  proceed  under  the  added  burdens  and 
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ALBERT   HOCHSTER   v.   EDGAR  FREDERICK   De  la  TOUR. 
In  the  Queen's  Bench,  June  25,  1852. 

[Reported  in  2  Ellis  Sf  Blackburn,  678.] 

Declaration:  "  for  that,  heretofore,  to  wit,  on  12th  April,  1852,  in 
consideration  that  plaintiff,  at  the  request  of  defendant  would  agree  with 
the  defendant  to  enter  into  the  service  and  employ  of  the  defendant  in 
capacity  of  a  courier,  on  a  certain  da}'  then  to  come,  to  wit,  the  1st  day 
of  June,  1852,  and  to  serve  the  defendant  in  that  capacity',  and  travel  with 
him  on  the  continent  of  Europe  as  a  courier  for  three  mouths  certain 
from  the  day  and  year  last  aforesaid,  and  to  be  ready  to  start  with  the 
defendant  on  such  travels  on  the  day  and  year  last  aforesaid,  at  and  for 
certain  wages  or  salary,  to  wit,"  £10  per  month  of  such  service,  "  the  de- 
fendant then  agreed  with  the  plaintiff,  and  then  promised  him,  that  he, 
the  defendant,  would  engage  and  employ  the  plaintiff  in  the  capacity 
of  a  courier  on  and  from  the  said  1st  day  of  June,  1852,  for  three 
months"  on  these  terms;  "and  to  start  on  such  travels  with  the 
plaintiff  on  the  day  and  3'ear  last  aforesaid,  and  to  pay  the  plaintiff"  on 
these  terms.  Averment  that  plaintiff,  confiding  in  the  said  agreement 
and  promise  of  the  defendant,  "agreed  with  the  defendant"  to  fulfil 
these  terms  on  his  part,  "  and  to  be  ready  to  start  with  the  defendant 
on  such  travels  on  the  day  and  year  last  aforesaid,  at  and  for  the  wages 
and  salary  aforesaid."  That,  "  from  the  time  of  the  making  of  said 
agreement  of  the  said  promise  of  the  defendant  until  the  time  when  the 
defendant  wrongfuU}'  refused  to  perform  and  broke  his  said  promise, 
and  absolved,  exonerated,  and  discharged  the  plaintiff  from  tlie  perform- 
ance of  his  agreement  as  hereinafter  mentioned,  he,  the  plaintiff',  was 
always  ready  and  wilUng  to  enter  into  the  service  and  emplo}'  of  the 
defendant,  in  the  capacity  aforesaid,  on  the  said  1st  June,  1852,  and 
to  serve  the  defendant  in  that  capacit}-,  and  to  travel  with  him  on  the 
continent  of  Europe  as  a  courier  for  three  months  certain  from  the  day 
and  year  last  aforesaid,  and  to  start  with  the  defendant  on  such  travels 
on  the  day  and  3'ear  last  aforesaid,  at  and  for  the  wages  and  salary 
aforesaid ;  and  the  plaintiff,  but  for  the  breach  by  the  defendant  of  his 
said  promise  as  hereinafter  mentioned,  would,  on  the  said  1st  June, 
1852,  have  entered  into  the  said  service  and  emplo}'  of  the  defendant 
in  the  capacity  and  upon  the  terms  and  for  the  time  aforesaid  ;  of  all 
which  several  premises  the  defendant  always  had  notice  and  knowledge: 

iucreased  expense.     It  may  stop  and  sue  for  the  damages  which  it  has  sustained  by 
reason  of  the  non-performance  which  the  other  has  caused." 

In  Daley  v.  People's  Building  Assoc,  178  Mass.  13,  18,  Holmes,  C.  J.,  said :  "  Con- 
duct going  no  further  than  the  defendant's  might  not  justify  even  a  refusal  of  further 
performance  on  the  other  side,  ...  a  right  which  must  not  be  confounded  with 
rescission  and  which,  in  some  cases,  is  more  easily  made  out."  See  also  Boston  Co.  v. 
Ansell,  39  Ch.  D.  339,  36.5  ;  Cherry  Valley  Iron  Works  v.  Florence  Kiver  Co.,  64  Fed. 
Rep.  (C.  C.  A.)  569 ;  Hayes  v.  Nash\'ille,'80  Fed.  Rep.  641,  645. 
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yet  the  defendant,  not  regarding  the  said  agreement,  nor  his  said 
promise,  afterwards  and  before  the  said  1st  June,  1852,  wrongfully 
wholly  refused  and  declined  to  engage  or  employ  the  defendant  in  the 
capacity  and  for  the  purpose  aforesaid,  on  or  from  the  said  1st  June, 
1852,  for  three  months,  or  on,  from,  or  for,  any  other  time,  or  to  start 
on  snch  travels  with  the  plaintiff  on  the  day  and  year  last  aforesaid, 
or  in  any  manner  whatsoever  to  perform  or  fulfil  his  said  promise,  and 
then  wrongfully  wholly  absolved,  exonerated,  and  discharged  the  plain- 
tiff from  his  said  agreement,  and  from  the  performance  of  the  same 
agreement  on  his  the  plaintiffs  part,  and  from  being  ready  and  willing 
to  perform  the  same  on  the  plaintiffs  part ;  and  the  defendant  then 
wrongfuU}'  wholly  broke,  put  an  end  to,  and  determined  his  said 
promise  and  engagement, "  to  the  damage  of  the  plaintiff.  The  writ 
was  dated  on  the  22d  of  May,  1852. 

Pleas:  1.  That  defendant  did  not  agree  or  promise  in  manner,  and 
form,  &c.  :  conclusion  to  the  countrj'.     Issue  thereon. 

2.  That  plaintiff  did  not  agree  with  defendant  in  manner  and  form, 
&c. :  conclusion  to  the  countr}'.     Issue  thereon. 

3.  That  plaintiff  was  not  ready  and  willing,  nor  did  defendant 
absolve,  exonerate,  or  discharge  plaintiff  from  being  ready  and  willing, 
in  manner  and  form,  &c. :  conclusion  to  the  country.     Issue  thereon. 

4.  That  defendant  did  not  refuse  or  decline,  nor  wrongfuU}-  absolve, 
exonerate,  or  discharge,  nor  wrongfully  break,  put  an  end  to,  or  deter- 
mine, in  manner  and  form,  &c. :  conclusion  to  the  country'.  Issue 
thereon. 

On  the  trial,  before  Erie,  J.,  at  the  London  sittings  in  last  Easter 
Term,  it  appeared  that  plaintiff  was  a  courier,  who  in  April,  1852,  was 
engaged  by  defendant  to  accompan}-  him  on  a  tour,  to  commence  on  1st 
June,  1852.  on  the  terms  mentioned  in  the  declaration.  On  the  11th 
May,  1852,  defendant  wrote  to  plaintiff  that  he  had  changed  his  mind, 
and  declined  his  services.  He  refused  to  make  him  any  compensation. 
The  action  was  commenced  on  2 2d  Ma}'.  The  plaintiff,  between  the 
commencement  of  the  action  and  the  1st  June,  obtained  an  engagement 
with  Lord  Ashburton,  on  equall}'  good  terms,  but  not  commencing  till 
4th  July.  The  defendant's  counsel  objected  that  there  could  be  no 
breach  of  the  contract  before  the  1st  of  June.  The  learned  judge  was 
of  a  contrary  opinion,  but  reserved  leave  to  enter  a  nonsuit  on  this 
objection.  The  other  questions  were  left  to  the  jury,  who  found  for 
plaiiitiir. 

Jliujh  Hill,  in  the  same  term,  obtained  a  rule  nisi  to  enter  a  nonsuit, 
or  arrest  the  judgment.     In   last  Trinity  Term. 

JLinnen  showed  cause.  The  breach  laid  is,  that  defendant,  before 
Ist  June,  refused  to  employ  plaintiff;  and  the  averments  of  readiness 
anrl  willingness  are  confined  to  readiness  and  willingness  until  the  time 
whc'M  (JL-fendant  refused  to  perform  his  contract.  It  is  upon  these  aver- 
ments that  issues  are  taken  ;  and  as  they  are  unquestionably  proved, 
there  is  no  ground  for  the  motion  to  enter  a  nonsuit.     But  the  question 
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which  arises  on  the  record  is  a  serious  one  ;  and  it  is,  whether  in  law 
it  is  possible  to  break  a  contract  before  the  day   for  its   performance 
comes.     The  cases  relied  on  by  the  defendant's  counsel  will  probably 
be  Leigh  v.  Paterson.  8  Taunt.  540,  Phillpotts  v.  Evans,  5  M.  &  AV. 
475,  and  Ripley  v.  M'Clure,  4  Exch.  345.     But  no  one  of  these  is  an 
authorit}^  for  the  defendant.     In  Leigh  v.  Paterson,  8  Taunt.  540,  there 
was  a  contract  by  the  defendants  to  supply  goods  to  be  delivered  in  all 
December.      The   defendants,  on    1st  October,  announced   that   they 
would  not  so  deliver :  and,  on  a  writ  of  enquiry  to  ascertain  the  amount 
of  damages,  the  Secondar}'  ruled  that  the  measure  of  damages  was  the 
difference  between  the  contract  price  and   the    market   price   on    1st 
October,  when  the  plaintiffs  first  knew  that  the  defendants  would  not 
fulfil  their  contract.     This  was  held  wrong ;  and  it  is  clear  on  principle 
that  it  was  wrong ;  for  the  defendants  could  not  by  their  refusal  cast 
upon  the  plaintiffs  a  dut}'  to  go  at  once  and  purchase  goods  before  the 
time  when  the}"  wanted  them  ;  and  unless  such  a  dut}'  was  cast  upon 
them,  the  measure  of  damages  was  the  pecuniar}'  difference  between 
the  state  the  plaintiffs  were  in,  having  their  money  and  not  the  goods, 
and  that  in  which  they  would  have  been  had  the  contract  been  fulfilled, 
and  they  had  at  the  time  of  delivery  paid  the  money  and  received  the 
goods  ;  the  damages  therefore  clearly  depended  on  the  market  price  at 
the  time  when  the  goods  ought  to  have  been  delivered.     Phillpotts  v. 
Evans,  5  M.  &  W.  475,  was,  as  far  as  the  decision  went,  a  precisely 
similar  case ;  but  it  must  be  owned  that  there  are  dicta  of  Parke,  B., 
in  that  case  which  are  in  favor  of  the  defendant :  and  in  Ripley  v.  M' 
Clure,  4  Exch.  359,  Parke,  B.,  in  delivering  the  considered  judgment 
of  the  Court  of  Exchequer,  says  that  it  was  contended  b}^  the  defend- 
ant's counsel  that  the  refusal,  on  the  part  of  the  defendants  in  that 
case,  to  accept  the  goods,  "  which  was  long  before  the  contract  to  buy 
became  absolute,  was  no  breach,  and  nothing  more  than  an  expression 
of  an  intention  to  break  the  contract,  not  final,  and  capable  of  being 
retracted.      And  we  think  that,  if  the  jury  had  been  told  that  a  refusal 
before  the  arrival  of  the  cargo  was  a  breach,  that  would  have  been 
incorrect     We  think  that  point  rightly  decided  in  Phillpotts  v.  Evans, 
5  M.  &  W.  475."    It  would  seem,  from  the  form  of  the  expression,  that 
the  learned  judge  did  not  mean  to  decide  that  a  refusal  not  capable  of 
being  retracted  would  not  be  a  breach.     If  one  party  to  an  executory 
contract  gave  the  other  notice  that  he  refused  to  go  on  with  the  bar- 
gain, in  order  that  the  other  side  might  act  upon  that  refusal  in  such  a 
manner  as  to  incapacitate  himself  from  fulfilling  it,  and  he  did  so  act, 
the  refusal  could  never  be  retracted ;    and,   accordingly,   in  Cort  v. 
Ambergate,  &c.,  Railway- Company,  17  Q.  B.  127,  this  court  after  consid- 
ering the  cases,  decided  that  in  such  a  case  the  plaintiff  might  recover, 
though  he  was  no  longer  in  a  position  to  fulfil  his  contract.     That  was 
a  contract  under  seal  to  manufacture  and  supply  iron  chairs.     The  pur- 
chasers discharged  the  vendors  from  manufacturing  the  goods  ;  and  it 
was  held  that  an  action  might  be  maintained  by  the  vendors.     It  is 
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true,  however,  that  in  that  case  the  writ  was  issued  after  the  time  when 
the  chairs  ought  to  have  been  received.  In  the  present  case,  if  the 
writ  had  been  issued  on  the  2d  of  June,  Cort  v.  Ambergate,  &c.,  Rail- 
way Company  would  have  been  expressly  in  point.  The  question, 
therefore,  comes  to  be :  Does  it  make  an}'  difference  that  the  writ 
was  issued  before  the  1st  June?  If  the  dicta  of  Parke,  B.,  in  Phill- 
potts  V.  Evans,  5  M.  &  W.  475,  are  to  be  taken  as  universall}'  appli- 
cable, it  does  make  a  difference ;  but  thej'  cannot  be  so  taken.  In  a 
contract  to  marry  at  a  future  day,  a  marriage  by  the  man  before 
that  da}-  is  a  breach.  Short  v.  Stone,  8  Q.  B.  358.  The  reason  of  this 
is,  that  the  marriage  is  a  final  refusal  to  go  on  with  the  contract.  It 
is  not  on  the  ground  that  the  defendant  has  rendered  it  impossible 
to  fulfil  the  contract ;  for,  as  was  urged  in  vain  in  Short  v.  Stone, 
the  first  wife  might  be  dead  before  the  day  came.  So  also,  on  a  con- 
tract to  assign  a  term  of  years  on  a  day  future,  a  previous  assignment 
to  a  stranger  is  a  breach.  Lovelock  v.  Frankl3-n,  8  Q.  B.  371.  [Lord 
Campbell,  C.  J. — It  probabl}*  will  not  be  disputed  that  an  act  on 
the  part  of  the  defendant  incapacitating  himself  from  going  on  with  the 
contract  would  be  a  breach.  But  how  does  the  defendant's  refusal  in 
May  incapacitate  him  from  travelling  in  June?  It  was  possible  that 
he  might  do  so.]  It  was  ;  but  the  plaintiff,  who,  so  long  as  the  engage- 
ment subsisted,  was  bound  to  keep  himself  disengaged  and  make  prep- 
arations so  as  to  be  ready  and  willing  to  travel  with  the  defendant  on 
the  1st  June,  was  informed  by  the  defendant  that  he  would  not  go  on 
with  the  contract,  in  order  that  the  plaintiff  might  act  upon  that  inform- 
ation ;  and  the  plaintiff  then  was  entitled  to  engage  himself  to  another, 
as  he  did.  In  Planche  v.  Colburn,  8  Bing.  14,  the  plaintiff  had  con- 
tracted with  defendants  to  write  a  work  for  "The  Juvenile  Library;" 
and  he  was  held  to  be  entitled  to  recover  on  their  discontinuing  the 
publication  ;  yet  the  time  for  the  completion  of  the  contract,  that  is, 
for  the  work  being  published  in  "  The  Juvenile  Library,"  had  not 
arrived,  for  that  would  not  be  till  a  reasonable  time  after  the  author 
had  completed  the  work.  Now  in  that  case  the  author  never  did  com- 
plete the  work.  [Lord  Campbell,  C.  J.  —  It  certainly  would  have  been 
cruelly  liard  if  the  author  had  been  obliged,  as  a  condition  precedent 
to  redress,  to  compose  a  work  which  he  knew  could  never  be  published. 
CuoMPTON,  J.  —  When  a  party  announces  his  intention  not  to  fulfil  the 
contract,  the  other  side  may  take  him  at  his  word  and  rescind  the  con- 
tract. That  word  "  rescind  "  implies  that  both  parties  have  agreed 
that  the  contract  shall  be  at  an  end  as  if  it  had  never  been.  But  I  am 
inclined  U)  think  that  the  party  may  also  say:  "  Since  you  have  an- 
nounced that  you  will  not  go  on  with  the  contract,  I  will  consent  that 
it  shall  bo  at  an  end  from  this  time ;  but  I  will  hold  you  liable  for  the 
damage  I  have  sustained  ;  and  I  will  proceed  to  make  that  damage  as 
little  as  i)OHsiblo  by  making  tlie  best  use  1  can  of  my  liberty."  This  is  the 
principle  of  those  cases  in  which  there  has  been  a  discussion  as  to  the 
nicusiirf  of  damages  to  which  a  servant  is  entitled  on  a  wrongful  dis- 
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missal.  The}'  were  all  considered  in  Elderton  v.  Emmens,  6  C.  B.  160. 
Lord  Campbell,  C.  J. — The  counsel  in  support  of  the  rule  have  to 
answer  to  a  ver}'  able  argument.] 

Hugh  Hill  and  Deighton^  contra.  In  Cort  v.  Arabergate,  «fec.,  Rail- 
way Company,  17  Q.  B.  127,  the  writ  was  taken  out  after  the  time  for 
completing  the  contract.  That  case  is  consistent  with  the  defendant's 
position,  which  is,  that  an  act  incapacitating  the  defendant,  in  law, 
from  completing  the  contract  is  a  breach,  because  it  is  implied  that  the 
parties  to  a  contract  shall  keep  themselves  legally  capable  of  perform- 
ing it ;  but  that  an  announcement  of  an  intention  to  break  the  contract 
when  the  time  comes  is  no  more  than  an  offer  to  rescind.  It  is  evi- 
dence, till  retracted,  of  a  dispensation  with  the  necessity  of  readiness 
and  willingness  on  the  other  side  ;  and,  if  not  retracted,  it  is,  when  the 
time  for  performance  comes,  evidence  of  a  continued  refusal ;  but  till 
then  it  may  be  retracted.  Such  is  the  doctrine  in  Phillpotts  v.  Evans,  5 
M.  &  W.  475,  and  Ripley  v,  M'Clure,  4  Exch.  345.  [Crompton,  J.  — 
May  not  the  plaintiff,  on  notice  that  the  defendant  will  not  employ  him, 
look  out  for  other  employment,  so  as  to  diminish  the  loss?]  If  he 
adopts  the  defendant's  notice,  which  is  in  legal  effect  an  ofler  to  rescind, 
he  must  adopt  it  altogether.  [Lord  Campbell,  C.  J.  —  So  that  you  say 
the  plaintiff,  to  preserve  anj^  remedy  at  all,  was  bound  to  remain  idle. 
Erle,  J.  —  Do  you  go  one  step  further?  Suppose  the  defendant,  after 
the  plaintifTs  engagement  with  Lord  Ashburton,  had  retracted  his 
refusal  and  required  the  plaintiff  to  travel  with  him  on  1st  June,  and 
the  plaintiff  had  refused  to  do  so,  and  gone  with  Lord  Ashburton  in- 
stead? Do  you  say  that  the  now  defendant  could  in  that  case  have 
sued  the  now  plaintiff  for  a  breach  of  contract?]  It  would  be,  in  such 
a  case,  a  question  of  fact  for  a  jury,  whether  there  had  not  been  an 
exoneration.  In  Phillpotts  v.  Evans,  5  M.  &  W.  475,  it  was  held  that 
the  measure  of  damages  was  the  market  price  at  the  time  when  the 
contract  ought  to  be  completed.  If  a  refusal  before  that  time  is  a 
breach,  how  could  these  damages  be  ascertained?  [Coleridge,  J.  — No 
doubt  it  was  possible,  in  this  case,  that,  before  the  1st  June,  the  plain- 
tiff might  die,  in  which  case  the  plaintiff  would  have  gained  nothing 
had  the  contract  gone  on.  Lord  Campbell,  C.  J.  — All  contingencies 
should  be  taken  into  account  by  the  jury  in  assessing  the  damages. 
Crompton,  J.  —  That  objection  would  equally  apply  to  the  action  b}-  a 
servant  for  dismissing  him  before  the  end  of  his  term,  and  so  disabling 
him  from  earning  his  wages  ;  yet  that  action  may  be  brought  imme- 
diately on  the  dismissal,  note,  2  Smith's  Leading  Cases,  8.  20,  to  Cutter 
V.  Powell,  6  T.  R.  320.]  It  is  quite  possible  that  the  plaintiff  himself 
might  have  intended  not  to  go  on  ;  no  one  can  tell  what  intention  is. 
[Lord  Campbell,  C.  J.  — The  intention  of  the  defendant  might  be  proved 
by  showing  that  he  entered  in  his  diary  a  memorandum  to  that  effect ; 
and,  certainly,  no  action  would  lie  for  entering  such  a  memorandum. 
But  the  question  is  as  to  the  effect  of  a  communication  to  the  other 
side,  made  that  he  might  know  that  intention  and  act  upon  it.] 

Cur.  adv.  vult. 
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Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court :  — 

On  this  motion  in  arrest  of  judgment,  the  question  arises  whether 
if  there  be  an  engagement  between  A.  and  B.,  whereby  B.  engages  to 
employ  A.  on  and  from  a  future  day  for  a  given  period  of  time,  to 
travel  with  him  into  a  foreign  country  as  a  courier,  and  to  start  with 
him  in  that  capacity  on  that  day,  A.  being  to  receive  a  monthly  salary 
during  the  continuance  of  such  service,  B.  may,  before  the  daj-,  refuse 
to  perform  the  agreement  and  break  and  renounce  it,  so  as  to  entitle  A. 
before  the  da}'  to  commence  an  action  against  B.  to  recover  damages 
for  breach  of  the  agreement,  A.  having  been  read}^  and  wilUng  to  perform 
it,  till  it  was  broken  and  renounced  by  B.  The  defendant's  counsel  ver}' 
powerfully  contended  that,  if  the  plaintiff  was  not  contented  to  dissolve 
the  contract,  and  to  abandon  all  remedy  upon  it,  he  was  bound  to  remain 
ready  and  willing  to  perform  it  till  the  daj^  when  the  actual  emploj'ment 
as  courier  in  the  service  of  the  defendant  was  to  begin  ;  and  that  there 
could  be  no  breach  of  the  agreement,  before  that  day,  to  give  a  right  of 
action.  But  it  cannot  be  laid  down  as  a  universal  rule  that,  where  by 
agreement  an  act  is  to  be  done  on  a  future  da}',  no  action  can  be  brought 
for  a  breach  of  the  agreement  till  the  day  for  doing  the  act  has  arrived. 
If  a  man  promises  to  marr}'  a  woman  on  a  future  day,  and  before  that 
day  marries  another  woman,  he  is  instantly  liable  to  an  action  for 
breach  of  promise  of  marriage.  Short  v.  Stone,  8  Q.  B.  358.  If  a  man 
contracts  to  execute  a  lease  on  and  from  a  future  day  for  a  certain 
term,  and,  before  that  day,  executes  a  lease  to  another  for  the  same 
term,  he  may  be  immediately  sued  for  breaking  the  contract.  Ford  v. 
Tile}-,  6  B.  &  C.  325.  So,  if  a  man  contracts  to  sell  and  deliver  specific 
goods  on  a  future  day,  and  before  the  day  he  sells  and  deUvers  them 
to  another,  he  is  immediately  liable  to  an  action  at  the  suit  of  the 
person  with  whom  he  first  contracted  to  sell  and  deliver  them.  Bowdell 
V.  Parsons,  10  East,  359.  One  reason  alleged  in  support  of  such  an 
action  is,  that  the  defendant  has,  before  the  day,  rendered  it  impossible 
for  him  to  perform  the  contract  at  the  day  ;  but  this  does  not  necessarily 
follow;  for,  prior  to  the  day  fixed  for  doing  the  act,  the  first  wife  may 
have  died,  a  surrender  of  the  lease  executed  might  be  obtained,  and 
the  defendant  might  have  repurchased  the  goods  so  as  to  be  in  a  situa- 
tion to  sell  and  deliver  them  to  the  plaintiff.  Another  reason  may  be 
that,  where  there  is  a  contract  to  do  an  act  on  a  future  day,  there  is  a 
relation  constituted  between  the  parties  in  the  mean  time  by  the  contract, 
and  that  they  impliedly  promise  that  in  the  mean  time  neither  will  do 
anything  to  the  prejudice  of  the  other  inconsistent  with  that  relation. 
As  an  example,  a  man  and  woman  engaged  to  marry  are  aflianced  to 
one  another  during  the  period  between  the  time  of  the  engagement  and 
tlie  celebration  of  tlie  marriage.  In  this  very  case  of  traveller  and 
courier,  from  the  day  of  the  hiring  till  the  day  when  the  employment 
was  to  begin,  they  were  engaged  to  each  other;  and  it  seems  to  be  a 
breach  of  an  impru^d  contract  if  either  of  them  renounces  the  engage- 
ment.   This  reasoning  seems  in  accordance  with  the  unanimous  decision 
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of  the  Exchequer  Chamber  in  Elderton  v.  Emmens,  6  C.  B.  160,  which 
we  have  followed  in  subsequent  cases  in  this  court.  The  declaration 
in  the  present  case,  in  alleging  a  breach,  states  a  great  deal  more 
than  a  passing  intention  on  the  part  of  the  defendant  which  he  may 
repent  of,  and  could  only  be  proved  by  evidence  that  he  had  utterly- 
renounced  the  contract,  or  done  some  act  which  rendered  it  impossible 
for  him  to  perform  it.  If  the  plaintiff  has  no  remed}"  for  breach  of  the 
contract  unless  he  treats  the  contract  as  in  force,  and  acts  upon  it  down 
to  the  1st  June,  1852,  it  follows  that,  till  then,  he  must  enter  into  no 
employment  which  will  interfere  with  his  promise  "  to  start  with  the 
defendant  on  such  travels  on  the  day  and  jear,"  and  that  he  must  then 
be  properly  equipped  in  all  respects  as  a  courier  for  a  three  months'  tour 
on  the  continent  of  Europe.  But  it  is  surel}'  much  more  rational,  and 
more  for  the  benefit  of  both  parties,  that,  after  the  renunciation  of  the 
agreement  by  the  defendant,  the  plaintiff  should  be  at  liberty  to  con- 
sider himself  absolved  from  an}"  future  performance  of  it,  retaining  his 
right  to  sue  for  any  damage  he  has  suffered  from  the  breach  of  it.  Thus, 
instead  of  remaining  idle  and  la^-ing  out  mone}'  in  preparations  which 
must  be  useless,  he  is  at  liberty  to  seek  service  under  another  employer, 
which  would  go  ia  mitigation  of  the  damages  to  which  he  would  other- 
wise be  entitled  for  a  breach  of  the  contract.  It  seems  strange  that  the 
defendant,  after  renouncing  the  contract,  and  absolutely  declaring  that 
he  will  never  act  under  it,  should  be  permitted  to  object  that  faith  is 
given  to  his  assertion,  and  that  an  opportunity  is  not  left  to  him  of 
changing  his  mind.  If  the  plaintiff  is  barred  of  any  remedy  b}-  enter- 
ing into  an  engagement  inconsistent  with  starting  as  a  courier  with  the 
defendant  on  the  1st  June,  he  is  prejudiced  by  putting  faith  in  the  de- 
fendant's assertion  ;  and  it  would  be  more  consistent  with  principle,  if 
the  defendant  were  precluded  from  saying  that  he  had  not  broken  the 
contract  when  he  declared  that  he  entireh*  renounced  it.  Suppose  that 
the  defendant,  at  the  time  of  his  renunciation,  had  embarked  on  a 
voyage  for  Australia,  so  as  to  render  it  physicall}'  impossible  for  him 
to  emploj'  the  plaintiff  as  a  courier  on  the  continent  of  Europe  in  the 
months  of  June,  July,  and  August,  1852  :  according  to  decided  cases, 
the  action  might  have  been  brought  before  the  1st  June  ;  but  the  renun- 
ciation may  have  been  founded  on  other  facts,  to  be  given  in  evidence, 
which  would  equally  have  rendered  the  defendant's  performance  of  the 
contract  impossible.  The  man  who  wrongfully'  renounces  a  contract 
into  which  he  has  deliberately  entered  cannot  justly  complain  if  he  is 
immediateh'  sued  for  a  compensation  in  damages  by  the  man  whom  he 
has  injured;  and  it  seems  reasonable  to  allow  an  option  to  the  injured 
party,  either  to  sue  immediately,  or  to  wait  till  the  time  when  the  act 
was  to  be  done,  still  holding  it  as  prospectiveh'  binding  for  the  exercise 
of  this  option,  which  may  be  advantageous  to  the  innocent  party,  and 
cannot  be  prejudicial  lo  the  wrong-doer.  An  argument  against  the 
action  before  the  1st  of  June  is  urge(i  from  the  difficulty  of  calculating 
the  damages  ;  but  this  argument  is  equally  strong  against  an   action 
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before  the  1st  of  September,  when  the  three  months  would  expire.  In 
either  case,  the  jury  in  assessing  the  damages  would  be  justified  in 
looking  to  all  that  had  happened,  or  was  likely  to  happen,  to  increase 
or  mitigate  tlie  loss  of  the  plaintiff  down  to  the  daj-  of  trial.  We  do 
not  find  an}'  decision  contrary  to  the  view  we  are  taking  of  this  case. 
Leigh  V.  Paterson,  8  Taunt.  540,  onl}'  shows  that,  upon  a  sale  of  goods 
to  be  delivered  at  a  certain  time,  if  the  vendor  before  the  time  gives 
information  to  the  vendee  that  he  cannot  deliver  them,  having  sold 
them,  tlie  vendee  may  calculate  the  damages  according  to  the  state  of 
the  market  when  the}'  ought  to  have  been  delivered.  If  this  was  a 
sale  of  specific  goods,  the  action,  according  to  Bowdell  v.  Parsons,  10 
East,  359,  might  have  been  brought  before  that  time,  as  soon  as  the 
vendor  had  sold  and  delivered  tbem  to  another.  Phillpotts  v.  Evans,  5 
M.  &  W.  475,  was  a  similar  case  ;  and  the  onl}'  question  there  was  as 
to  the  mode  of  calculating  the  damages  on  a  breach  of  contract  for  the 
sale  and  delivery  of  wheat,  —  the  court  ver}'  properl}-  holding  that  the 
plaintiff  was  entitled  to  damages  according  to  the  state  of  the  market 
when  the  wheat  was  to  be  delivered  ;  the  court  professing  to  proceed 
upon  the  rule  laid  down  in  Startup  v.  Cortazzi,  2  C.  M.  &  R.  165, 
where  no  question  arose  as  to  the  right  to  bring  an  action  before  the 
stipulated  da}'  of  delivery  on  a  renunciation  of  the  contract.  Parke,  B., 
whose  dicta  are  entitled  to  very  great  weight,  certainly  does  say  in 
Phillpotts  V.  Evans,  5  M.  &  W,  477,  with  reference  to  the  notice  by 
the  defendants  that  they  would  not  accept  the  corn  :  "  I  think  no  action 
would  then  have  lain  for  the  breach  of  the  contract,  but  that  the  plain- 
tiffs were  bound  to  wait  until  the  time  arrived  for  delivery  of  the  wheat, 
to  see  whether  the  defendant  would  then  receive  it."  But  the  learned 
judge  miglit  suppose  that  the  notice  did  not  amount  to  a  renunciation 
of  the  contract;  and,  if  he  thought  that,  after  such  a  renunciation,  the 
plaintiffs  were  bound  to  proceed  with  the  performance  of  the  contract  on 
their  part,  and  to  incur  expense  and  loss  in  tendering  tlie  wheat  before 
they  could  have  any  remedy  on  the  contract,  we  cannot  agree  with  him. 
In  Ripley  v.  INI'Clure,  4  Exch.  345,  it  is  said  that,  under  a  contract  for 
the  sale  and  delivery  of  goods,  a  refusal  to  receive  them  at  any  time 
before  they  ought  to  be  delivered  was  not  necessarily  a  breach  of  the 
contract ;  but  the  court  intimated  no  opinion  upon  the  question  whether, 
thctre  being  a  contract  to  do  an  act  at  a  future  day,  if  one  party  before 
the  day  renounces  the  contract,  the  other  thereupon  has  a  remedy  for  a 
breach  of  the  contract.  And  they  held  that  a  refusal  by  one  party 
before  the  day  when  the  act  is  to  be  done,  if  unretracted,  would  be 
e/id(Mice  of  a  continual  refusal  down  to,  and  inclusive  of,  the  time 
when  the  act  was  to  be  done.  The  only  other  case  cited  in  the  argu- 
rncMit  whicli  we  think  it  necessary  to  notice  is  Planche  v.  Colburn,  8 
Jiing.  14,  whi(;h  appears  to  be  an  authority  for  the  plaintiff.  There  the 
defendants  had  eiiguged  the  jjlaintitf  to  write  a  treatise  for  a  periodical 
puljlication.  Tlic  plaintiff  commenced  the  composition  of  the  treatise; 
but,  before  he  liad  completed  it,  and  before  the  time  when  in  the  course 
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of  conducting  the  publication  it  would  have  appeared  in  print,  the  pub- 
lication was  abandoned.  The  plaintiff  thereupon,  without  completing 
the  treatise,  brought  an  action  for  breach  of  contract.  Objection  was 
made  that  the  plaintiff  could  not  recover  on  the  special  contract,  for 
want  of  having  completed,  tendered,  and  delivered  the  treatise,  accord- 
ing to  the  contract.  Tindal,  C.  J.,  said:  ''The  fact  was,  that  the 
defendants  not  only  suspended,  but  actually  put  an  end  to,  '  The 
Juvenile  Library  ; '  they  had  broken  their  contract  with  the  plaintiff." 
The  declaration  contained  counts  for  work  and  labor ;  but  the  plaintiff 
appears  to  have  retained  his  verdict  on  the  count  framed  on  the  special 
contract,  thus  showing  that,  in  the  opinion  of  the  court,  the  plaintiff 
might  treat  the  renunciation  of  the  contract  by  the  defendants  as  a 
breach,  and  maintain  an  action  for  that  breach,  without  considering 
that  it  remained  in  force  so  as  to  bind  him  to  perform  his  part  of  it 
before  bringing  an  action  for  the  breach  of  it.  If  it  should  be  held 
that,  upon  a  contract  to  do  an  act  on  a  future  day,  a  renunciation  of 
the  contract  by  one  party  dispenses  with  a  condition  to  be  performed 
in  the  mean  time  by  the  other,  there  seems  no  reason  for  requiring  that 
other  to  wait  till  the  da}-  arrives  before  seeking  his  remedy  by  action  ; 
and  the  only  ground  on  which  the  condition  can  be  dispensed  with 
seems  to  be,  that  the  renunciation  may  be  treated  as  a  breach  of  the 
contract. 

Upon  the  whole,  we  think  that  the  declaration  in  this  case  is  sufficient. 
It  gives  us  great  satisfaction  to  reflect  that,  the  question  being  on  the 
record,  our  opinion  may  be  reviewed  in  a  Court  of  Error.  In  the 
mean  time  we  must  give  judgment  for  the  plaintiff. 

Judgment  for  plaintiff} 


FROST  V.  KNIGHT. 

In  the  Exchequer  Chamber,  February  8,  1872. 

[Reported  in  Law  Reports  7  Exchequer,  111.] 

CocKBURN,  C.  J.  This  case  comes  before  us  on  error,  brought  on 
a  judgment  of  the  Court  of  Exchequer  arresting  the  judgment  in  the 
action  on  a  verdict  given  for  the  plaintiff. 

1  Frost  V.  Knight,  L.  R.  7  Ex.  HI  ;  Jolmstone  v.  Milling,  16  Q.  B.  D.  460;  Synge 
V.  Synge  (C.  A.),  [1894]  1  Q.  B.  466;  Roth  v.  Taysen,  73  L.  T.  628,  <icc.  See,  also, 
Danube,  &c.  Co.  v.  Xeuos,  13  C.  B.  (n.  s.)  825;  Avery  v.  Bowden.  5  E.  &  B.  714; 
Reid  V.  Hoekius,  6  E.  &  B.  9.53 ;  Roper  v.  Johnson,  L.  R.  8  C.  P.  167  ;  Brown  v.  MuIIer, 
L.  R.  7  Ex.  319;  Re  South  African  Trust  Co.,  74  L.  T.  769;  Rhymney  Ry.  Co.  v. 
Brecon  Ry.  Co.,  69  L.  J.  Ch.  813;  Honour  v.  Equitable  Society,  [1900]  1  Ch.  852; 
Smith  V.  Butler,  [1900]  1  Q.  B.  694;  Michael  v.  Hart,  [1902]  1  K.  B.  482. 

The  English  doctrine  has  been  followed  in  Canada.  Dalryinple  v.  Scott,  19  Ont 
App.  477,  483 ;  Ontario  Lantern  Co.  v.  Hamilton  Mfg.  Co.,  27  Ont.  346. 
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The  action  was  for  breach  of  promise  of  marriage.  The  promise,  as 
proved,  was  to  marry  the  plaintiff  on  the  death  of  the  defendant's 
father.  The  father  still  living,  the  defendant  announced  his  intention 
of  not  fulfilling  his  promise  on  his  father's  death,  and  broke  off  the  en- 
gagement, whereupon  the  plaintiff,  without  waiting  for  the  father's 
death,  at  once  brought  the  present  action.  The  plaintiff  having  ob- 
tained a  verdict,  a  rule  nisi  was  applied  for  to  arrest  the  judgment,  on 
the  ground  that  a  breach  of  the  contract  could  only  arise  on  the  father's 
death,  till  which  event  no  claim  for  performance  could  be  made,  and, 
consequently,  till  its  occurrence,  no  action  for  breach  of  the  contract  be 
maintained.  A  rule  nisi  having  been  granted,  a  majorit}'  of  the  Court  of 
Exchequer  concurred  in  making  it  absolute,  Martin,  B.,  dissenting ; 
and  the  question  for  us  is,  whether  the  judgment  of  the  majority 
was  right. 

The  cases  of  Lovelock  v.  Franklyn,  8  Q.  B.  371,  and  Short  v.  Stone, 
8  Q.  B.  358,  which  latter  case  was  an  action  for  breach  of  promise  of 
marriage,  had  established  that  where  a  party  bound  to  the  performance 
of  a  contract  at  a  future  time  puts  it  out  of  his  own  power  to  fulfil  it, 
an  action  will  at  once  lie.  The  case  of  Hochster  v.  De  la  Tour,  2  E.  & 
B.  678,  22  L.  J.  (Q.  B.)  455,  upheld  in  this  court  in  The  Danube  and 
Black  Sea  Co.  v.  Xenos,  13  C.  B.  (n.  s.)  825,  31  L.  J.  (C.  P.)  284,  went 
further,  and  established  that  notice  of  an  intended  breach  of  a  contract 
to  be  performed  infuturo  had  a  like  effect. 

The  law  with  reference  to  a  contract  to  be  performed  at  a  future 
time,  where  the  party  bound  to  performance  announces  prior  to  the 
time  his  intention  not  to  perform  it,  as  established  by  the  cases  of  Hoch- 
ster V.  De  la  Tour,  and  The  Danube  &  Black  Sea  Co.  v.  Xenos,  on 
the  one  hand,  and  Avery  v.  Bowden,  5  E.  &  B.  714,  26  L.  J.  (Q.  B.)  3, 
Reid  V.  Hoskins,  6  E.  &  B.  953,  26  L.  J.  (Q.  B.)  5,  and  Barwick  v. 
Buba,  2  C.  B.  (n.  s.)  563,  23  L.  J.  (C.  P.)  280,  on  the  other,  may  be 
thus  stated :  The  promisee,  if  he  pleases,  may  treat  the  notice  of  in- 
tention as  inoperative,  and  await  the  time  when  the  contract  is  to  be 
executed,  and  then  hold  the  other  party  responsible  for  all  the  conse- 
quences of  non-performance ;  but  in  that  case  he  keeps  the  contract 
alive  for  the  benefit  of  the  other  party  as  well  as  his  own  ;  he  remains 
subject  to  all  his  own  obligations  and  liabilities  under  it,  and  enables 
the  other  party  not  onlj'  to  complete  the  contract,  if  so  advised,  not- 
withstanding his  previous  repudiation  of  it,  but  also  to  take  advantage 
of  any  supervening  circumstance  which  would  justify  him  in  declining 
to  complete  it. 

On  the  other  hand,  the  promisee  may,  if  he  thinks  proper,  treat  the 
repudiation  of  the  other  party  as  a  wrongful  putting  an  end  to  the  con- 
tract, and  may  at  once  bring  his  action  as  on  a  breach  of  it ;  and  in 
such  action  he  will  be  entitled  to  sucli  damages  as  would  have  arisen 
from  tlie  nr^n-pcrformance  of  the  contract  at  the  appointed  time,  sub- 
ject, however,  to  abatement  in  respect  of  any  circumstances  which  may 
have  alforded  him  the  means  of  mitigating  his  loss. 
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Considering  this  to  be  now  settled  law,  notwithstanding  an3'thing 
that  may  have  been  held  or  said  in  the  cases  of  Phillpotts  v.  Evans,  5  M. 
&  W.  475,  and  Ripley  v.  M'Clure,  4  Ex.  at  p.  359,  we  should  have  no 
difficulty  in  applying  the  principle  of  the  decision  in  Hochster  v.  De  la 
Tour,  2  E.  &  B.  678,  22  L.  J.  (Q.  B.)  455,  to  the  present  case,  were  it 
not  for  the  difference  which  undoubtedly  exists  between  that  case  and  the 
Present,  viz.,  that,  whereas  there  the  performance  of  the  contract  was 
to  take  place  at  a  fixed  time,  here  no  time  is  fixed,  but  the  performance 
is  made  to  depend  on  a  contingency,  namely,  the  death  of  the  defend- 
ant's father  during  the  lifetime  of  the  contracting  parties.  It  is  true 
that  in  every  case  of  a  personal  obligation  to  be  fulfilled  at  a  future 
time,  there  is  involved  the  possible  contingency  of  the  death  of  the 
party  binding  himself,  before  the  time  of  performance  arrives  ;  but  here 
we  have  a  further  contingency  depending  on  the  life  of  a  third  person, 
during  which  neither  partj'  can  claim  performance  of  the  promise. 
This  being  so,  we  thought  it  right  to  take  time  to  consider  whether  an 
action  would  lie  before  the  death  of  the  defendant's  father  had  placed 
the  plaintiff  in  a  position  to  claim  the  fulfilment  of  the  defendant's 
promise. 

After  full  consideration  we  are  of  opinion  that,  notwithstanding  the 
distinguishing  circumstance  to  which  I  have  referred,  this  case  falls 
within  the  principle  of  Hochster  v.  De  la  Tour,  2  E.  &  B.  678,  22 
L.  J.  (Q.  B.)  455,  and  that,  consequently,  the  present  action  is  well 
brought. 

The  considerations  on  which  the  decision  in  Hochster  v.  De  la  Tour 
is  founded  are  that  the  announcement  of  the  contracting  party  of  his 
intention  not  to  fulfil  the  contract  amounts  to  a  breach,  and  that  it  is 
for  the  common  benefit  of  both  parties  that  the  contract  shall  be  taken 
to  be  broken  as  to  all  its  incidents,  including  non-performance  at  the 
appointed  time  ;  as  by  an  action  being  brought  at  once,  and  the  damages 
consequent  on  non-performance  being  assessed  at  the  earliest  moment, 
man}'  of  the  injurious  effects  of  such  non-performance  may  possibl}'  be 
averted  or  mitigated. 

It  is  true,  as  is  pointed  out  by  the  Lord  Chief  Baron  in  his  judgment 
in  this  case,  that  there  can  be  no  actual  breach  of  a  contract  bj'  reason 
of  non-performance  so  long  as  the  time  for  performance  has  not  3et 
arrived.  But,  on  the  other  hand,  there  is  —  and  the  decision  in  Hoch- 
ster V.  De  la  Tour,  proceeds  on  that  assumption  —  a  breach  of  the 
contract  when  the  promisor  repudiates  it  and  declares  he  will  no  longer 
be  bound  by  it.  The  promisee  has  an  inchoate  right  to  the  performance 
of  the  bargain,  which  becomes  complete  when  the  time  for  performance 
has  arrived.  In  the  mean  time  he  has  a  right  to  have  the  contract 
kept  open  as  a  subsisting  and  effective  contract.  Its  unimpaired  and 
unirapeached  efficacy  may  be  essential  to  his  interests.  His  rights  ac- 
quired under  it  maybe  dealt  with  by  him  in  various  ways  for  his  benefit 
and  advantage.  Of  all  such  advantage  the  repudiation  of  the  contract 
by  the  other  party,  and  the  announcement  that  it  never  will  be  fulfilled. 
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must  of  course  deprive  him.  It  is  therefore  quite  right  to  hold  that 
such  an  announcement  amounts  to  a  violation  of  the  contract  in  omni- 
bus, and  that  upon  it  the  promisee,  if  so  minded,  may  at  once  treat  it 
as  a  breach  of  the  entire  contract,  and  bring  his  action  accordingly'. 

The  contract  having  been  thus  broken  by  the  promisor,  and  treated 
as  broken  b}-  the  promisee,  performance  at  the  appointed  time  becomes 
excluded,  and  the  breach  by  reason  of  the  future  non- performance  be- 
comes virtually'  involved  in  the  action  as  one  of  the  consequences  of 
the  repudiation  of  the  contract ;  and  the  eventual  non-performance  may 
therefore,  by  anticipation,  be  treated  as  a  cause  of  action,  and  dam- 
ages be  assessed  and  recovered  in  respect  of  it,  though  the  time  for 
performance  may  j'et  be  remote. 

It  is  obvious  that  such  a  course  must  lead  to  the  convenience  of  both 
parties ;  and  though  we  should  be  unwilling  to  found  our  opinion  on 
grounds  of  convenience  alone,  yet  the  latter  tend  strongly  to  support 
the  view  that  such  an  action  ought  to  be  admitted  and  upheld.  By  act- 
ing on  such  a  notice  of  the  intention  of  the  promisor,  and  taking  timely 
measures,  the  promisee  may  in  many  cases  avert,  or  at  all  events  ma- 
terially lessen,  the  injurious  effects  which  would  otherwise  flow  from  the 
non-fulfilment  of  the  contract ;  and  in  assessing  the  damages  for  breach 
of  performance,  a  jurj'  will  of  course  take  into  account  whatever  the 
plaiutifif  has  done,  or  has  had  the  means  of  doing,  and,  as  a  prudent 
man,  ought  in  reason  to  have  done,  whereby  his  loss  has  been,  or  would 
have  been,  diminished. 

It  appears  to  us  that  the  foregoing  considerations  appl}'  to  the  case  of 
a  contract  the  performance  of  which  is  made  to  depend  on  a  contingency, 
as  much  as  to  one  in  which  the  performance  is  to  take  place  at  a  future 
time  ;  and  we  are  therefore  of  opinion  that  the  principle  of  the  decision  ol 
Hochster  v.  De  la  Tour,  2  E.  &  B.  678,  22  L.  J.  (Q.  B.)  455,  is  equally 
applicable  to  such  a  case  as  the  present. 

It  is  next  to  be  observed  that  the  law  as  settled  by  Hochster  v.  De  la 
Tour  and  Danube  and  Black  Sea  Company  v.  Xenos,  13  C.  B.  (n.  s.) 
825,  31  L.  J.  (C.  P.)  284,  is  obviously  quite  as  applicable  to  a  contract 
in  which  personal  status  or  personal  rights  are  involved  as  to  one  relat- 
ing to  commercial  or  pecuniary  interests.  Indeed,  the  contract  of  mar- 
riage appears  to  afford  a  striking  illustration  of  the  expediency  of 
holding  that  an  action  may  be  maintained  on  the  repudiation  of  a 
contract  to  be  performed  in  futuro.  On  such  a  contract  being  en- 
tered into,  not  only  does  a  right  to  its  completion  arise  with  refer- 
ence to  domestic  relations  and  possibly  pecuniary  advantages,  as 
also  to  the  social  status  accruing  on  marriage,  but  a  new  status, 
that  of  betrothment,  at  once  arises  between  the  parties.  This  re- 
lation, it  is  true,  has  not,  by  the  law  of  England,  the  same  im- 
portant coiis(;(]uences  which  attached  to  it  by  the  canon  law  and  the 
law  of  many  other  countries.  Nevertheless  it  carries  with  it  conse- 
quences of  the  utmost  importance  to  the  parties.  Each  becomes  bound 
to  the  other  ;   neither  can,  consistently  with  such  a  relation,  enter  into 
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a  similar  engagement  with  another  person ;  each  has  an  implied  right 
to  have  this  relation  continued  till  the  contract  is  finally  accomplished 
by  marriage.  To  the  woman,  more  especially,  it  is  all-important  that 
the  relation  shall  not  be  put  an  end  to.  Independently  of  the  mental 
pain  occasioned  by  the  abrupt  termination  of  such  an  engagement,  the 
fact  of  its  existence,  if  followed  by  such  a  termination,  must  necessarily 
operate  to  her  serious  disadvantage.  During  its  continuance  others  will 
naturally  be  deterred  from  approaching  her  with  matrimonial  inten- 
tions ;  nor  could  she  admit  of  such  approaches,  if  made ;  while  the 
breaking  off  of  the  engagement  is  too  apt  to  cast  a  slur  upon  one  who 
has  been  thus  treated.  "We  see,  therefore,  every  reason  for  applying 
the  principle  of  Hochster  v.  De  la  Tour,  2  E.  &  B.  678,  22  L.  J.  (Q.  B.) 
455,  to  such  a  case,  and  for  holding  the  contract,  if  repudiated,  to  be 
broken,  not  only  in  its  present,  but  also  in  its  ultimate  obligations  and 
consequences.  To  hold  that  the  aggrieved  party  must  wait  till  the 
time  fixed  for  marrying  shall  have  arrived,  or  the  event  on  which  it 
is  to  depend  shall  have  happened,  would  have  the  effect  of  aggravating 
the  injur}',  by  preventing  the  part}'  from  forming  any  other  union,  and 
by  reason  of  advancing  age  rendering  the  probabilit}'  of  such  a  union 
constantly  less.  It  has  been  suggested,  indeed,  that  the  desire  of  mar- 
rying and  the  happiness  to  be  expected  from  it  diminish  with  advancing 
years,  and  therefore  that,  when  by  terms  of  the  contract  marriage  is 
only  to  take  place  at  a  remote  time,  the  value  of  the  marriage  and  the 
damages  to  be  recovered  for  a  breach  of  the  promise  would  be  less  if 
the  refusal  were  made  when  the  time  for  marrying  was  accomplished  ; 
and  that,  consequentl}'  an  action  ought  not  to  be  allowed  till  the  time 
when  the  fulfilment  of  the  contract  could  have  been  claimed.  We  can- 
not concur  in  this  view.  We  think  that,  in  estimating  the  amount  of 
injur}'  done  and  of  the  compensation  to  be  made  for  it,  if  the  contract 
were  broken  when  the  time  for  marrying  had  arrived,  the  wasted  years 
and  the  impossibility  of  forming  any  other  engagement  dui'ing  the  inter- 
mediate time  should  be  taken  into  account,  and  not  merely  the  age  of 
the  parties  and  the  then  existing  value  of  the  marriage.  It  is,  there- 
fore, manifest  that  it  is  better  for  both  parties  —  for  the  party  intending 
to  break  the  contract,  as  well  as  for  the  party  wronged  by  the  breach 
of  it  —  that  an  express  repudiation  of  the  contract  should  be  treated  as 
a  violation  of  it  in  all  its  incidents,  and  should  give  the  right  to  the 
party  wronged  to  bring  an  action  at  once,  and  have  the  damages  as- 
sessed at  the  earliest  moment.  No  one  can  doubt  that,  morally  speak- 
ing, a  party  who  determines  to  break  off  a  matrimonial  engagement  acts 
far  more  commendably  if  he  at  once  gives  notice  of  his  intention  than 
if  he  keeps  that  intention  secret  till  the  time  for  fulfilling  the  promise 
has  come.  The  reason  is  that  the  giving  such  notice  at  the  earli- 
est moment  tends  to  mitigate,  while  the  delay  in  giving  it  necessarily 
aggravates,  the  injury  to  the  party  wronged. 

It  has  been  urged  that  there  must  be  great  difficulty  in  thus  assess- 
ing damages  prospectively.  But  this  must  always  be  more  or  less  the 
case  whenever  the  principle  of  Hochster  v.  De  la  Tour,  comes  to  be  ap- 
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plied.  It  would  equally'  exist  where  one  of  the  parties,  b}'^  marrying 
another  person,  gave  rise,  as  in  the  case  of  Short  v.  Stone,  8  Q.  B. 
358,  to  an  immediate  right  of  action.  It  cannot  be  said  tliat  the  diffi- 
culty is  by  any  means  insuperable,  and  the  advantages  resulting  from 
the  application  of  the  principle  of  Hochster  v.  De  la  Tour  are  quite 
sufficient  to  outweigh  any  inconvenience  arising  from  the  difficulty  of 
assessing  the  damages. 

We  are  struck  by  the  fact  that  the  Lord  Chief  Baron,  while  holding 
that  the  present  action  would  not  lie,  expressed  an  opinion  that  the 
wrong  done  by  the  repudiation  of  a  contract  of  marriage  might  be 
made  the  foundation  of  an  action  on  the  case,  in  which  the  facts  should 
be  set  forth.  But  as  the  rights  and  obligations  of  the  parties  arise  here 
entirely  out  of  the  contract,  we  have  a  difficulty  in  seeing  how  such  an 
action  could  be  maintained.  But  be  that  as  it  may,  as  in  such  an 
action  as  is  thus  suggested  the  damages  would  have  to  be  ascertained 
with  reference  to  the  same  facts  and  the  same  considerations  as  in  an 
action  brought  on  the  contract,  it  seems  to  us  b}'  far  the  simpler  course, 
the  case  being,  as  it  seems  to  us  for  the  reasons  we  have  given,  clearly 
within  the  decision  in  Hochster  v.  De  la  Tour,  to  hold  that  the  present 
action  for  breach  of  the  contract  ma}'  be  maintained,  and  that  in  it 
the  plaintiff  is  entitled  to  recover  damages  in  respect  of  the  non-fulfil- 
ment of  the  promise  as  though  the  death  of  the  defendant's  father — the 
event  on  which  the  fulfilment  was  to  depend  —  had  actually  occurred. 

We  are  therefore  of  opinion  that  the  judgment  of  the  Court  of  Ex- 
chequer must  be  reversed.^ 


JOHNSTONE  V.   MILLING. 

In  the  Queen's  Bench  Division  Court  op  Appeal, 
jANDARy  13,  1886. 

[Reported  in  16  Queen's  Bench  Division,  460.] 

Appeal  from  the  order  of  tlie  Queen's  Bench  Division  directing  that 
Judgment  should  be  entered  for  the  defendant  on  the  counter-claim  for 
damages  to  be  ascertained  by  a  reference. 

The  defendant  in  the  action  set  up  a  counter-claim  for  damages  for 
breach  of  a  covenant  contained  in  a  lease  by  which  the  plaintiff  cove- 
nanted with  the  defendant  to  rebuild  the  demised  premises.  The  reply 
stated,  among  other  things,  that  the  plaintiff  had  not  received  any 
notice  to  rebuild  from  the  defendant  as  required  by  the  terms  of  the 
covenant,  and  also  that  the  loase  was  surrendered  by  the  defendant 
before  the  time  at  which  the  obligation  to  rebuild  would  have  arisen, 

1  Kurtz  V.  Frank,  76  Ind.  594  ;  Adams  v.  Byerly,  123  Ind.  368 ;  Holloway  v.  Griffith, 
32  Iowa.  409;  Lewis  v.  Tapm.in,  90  Md.  294;  Sheahau  i'.  Barry,  27  Mich.  217;  Burtis 
V.  ThompHoii,  42  N.  Y.  246;  Brown  i;.  Odill,  104  Tenn.  250;  Burke  v.  .Shaver.  92  Va. 
34.5,  ace.  See  alio  Trammell  v.  Vaughau,  158  Mo.  214  ;  Stanford  v.  Mcgill,  6  N.  Dak. 
S36. 
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The  action  was,  after  issue  joined,  remitted  to  the  county  court  for 
trial. 

The  facts  with  regard  to  the  claim  are  immaterial  to  this  report. 

The  facts  with  regard  to  the  counter-claim  appeared  at  the  trial  to  be 
as  follows:  In  June,  1881,  premises  of  which  the  plaintiff  was  owner, 
subject  to  certain  mortgages,  were  demised  to  the  defendant  by  the 
plaintiff  and  his  mortgagees  for  the  term  of  twenty-one  years  from  the 
12th  da}'  of  Ma}',  1880,  subject  to  a  proviso  for  sooner  determination 
of  the  same,  the  rent  being  by  the  terms  of  the  lease  made  payable 
to  the  plaintiff,  until  the  mortgagees  gave  notice  to  the  lessee  iu  writing 
to  pay  it  to  them,  and,  upon  such  notice  being  given,  to  the  mort- 
gagees. The  lease  contained  a  covenant  by  the  plaintiff  that  after  the 
expiration  of  the  first  four  years  of  the  term  the  plaintiff  would,  on 
receipt  from  the  lessee  of  six  calendar  months'  notice  in  writing  requir- 
ing him  to  do  so,  forthwith  proceed  to  rebuild  the  premises  within  the 
period  and  in  the  manner  specified  by  the  covenant.  It  was  provided 
that  the  lessee  might  at  the  end  of  the  first  four,  seven,  or  fourteen 
years  of  the  lease  determine  the  same  b}'  giving  to  the  person  or  per- 
sons for  the  time  being  in  the  receipt  of  the  rent  six  calendar  months' 
notice  in  writing  of  his  intention  so  to  do. 

The  defendant  gave  the  requisite  notice  to  determine  the  lease  at  the 
end  of  the  first  four  3'ears.  He  stated  in  evidence  at  the  trial  that 
during  his  tenancy  he  spoke  to  the  plaintiff  constantly  about  getting 
the  money  to  rebuild  the  premises  ;  that  the  plaintiff  said  he  was  unable 
to  do  so,  but  that  he  expected  a  loan  society  who  had  a  second  mort- 
gage on  the  premises  might  advance  money  ;  that  the  plaintiflfs  declar- 
ation of  inability  to  get  the  money  for  rebuilding  extended  over  the  last 
two  years  and  a  half  of  the  defendant's  tenancy  ;  that  he  made  it  con- 
stantly in  answer  to  the  defendant's  direct  question,  and  at  other  times 
in  conversation  both  before  and  after  the  expiration  of  the  four  years ; 
and  that  it  was  in  consequence  of  such  declaration  that  he  (the  defend- 
ant) gave  notice  to  determine  the  lease.  The  defendant  further  stated 
that  he  continued  to  occupy  the  premises  for  about  three  months  after 
the  determination  of  the  lease,  paying  rent  to  the  mortgagees  ;  that  after 
the  lapse  of  the  lease  the  plaintiff  came  to  him  and  voluntarily  told  him 
that  he  was  utterly  unable  to  find  the  money  ;  but  that  he  (the  defend- 
ant) continued  the  tenanc}'  on  the  chance  of  the  plaintiff's  getting  the 
money. 

The  count}'  court  judge  found  that  the  plaintiff  had  been  unable  to 
find  the  money  to  rebuild  the  premises  ;  that  the  plaintiff  both  be- 
fore and  after  the  surrender  of  the  lease  told  the  defendant  that  he 
was  unable  and  would  be  unable  to  find  the  money  for  rebuilding  the 
premises;  that  the  defendant  in  consequence  of  the  plaintiff  stating  that 
he  was  and  would  be  unable  to  find  the  money  for  rebuilding  the  prem- 
ises surrendered  the  lease  ;  and  that  the  defendant  suffered  damage 
by  such  surrender.  The  defendant's  counsel  submitted  on  those  find- 
ings that  the  defendant  was  entitled  to  a  verdict  on  the  counter-claim. 

The  county  court  judge,  however,  held  the  contrary,  and  found  a 


228  JOHNSTONE   V.   MILLING.  [CHAP.  V. 

verdict  both  on  the  claim  and  on  the  counter-claim  for  the  plaintiff,  and 
entered  judgment  accordingly. 

A  rule  nisi  for  a  new  trial  was  obtained  by  the  defendant  in  the 
Queen's  Bench  Division ;  and  the  Divisional  Court  (Huddleston,  B., 
and  Cave,  J.),  upon  the  argument  of  the  rule,  made  the  order  against 
which  the  plaintiff  appealed. 

Foote,  for  the  plaintiff. 

Brooke  Little.,  for  the  defendant. 

Lord  Esher,  M.  R.  The  question  before  us  arises  entirely  on  the 
counter-claim.  The  claim  therein  set  up  is  for  damages  for  breach  of 
a  covenant  in  a  lease  whereby-  the  landlord  undertook  to  rebuild  the 
premises  upon  notice.  It  is  quite  clear  that  there  was  no  breach  of  the 
covenant  in  the  ordinary  sense  of  the  term,  because  no  notice  to  rebuild 
had  been  given,  and  the  tenant  had  exercised  the  right  given  him  by 
the  lease  of  putting  an  end  to  the  term  at  the  expiration  of  the  first  four 
years,  and  consequently  the  lease  was  determined  before  the  time  at 
which  the  obligation  to  rebuild  under  the  covenant  would  have  accrued. 
The  lease  being  so  put  an  end  to,  it  is  quite  clear  that  the  lessee  could 
not  sue  the  lessor  for  breach  of  the  covenant  in  not  rebuilding  after  the 
expiration  of  the  four  years.  That  being  so,  the  cause  of  action  is 
thus  shaped  on  behalf  of  the  defendant.  It  is  alleged  that  a  breach  of 
the  contract  was  committed  by  the  plaintiff  before  the  end  of  the  four 
3'ears,  inasmuch  as  he  had  declared  that  he  was  unable  and  would  be 
unable  to  find  the  money  for  rebuilding  when  the  time  came.  It  is 
insisted  that  such  declaration  amounted  to  a  declaration  of  his  intention 
not  to  perform  the  contract,  and  was  intended  as  a  repudiation  of  it,  or 
that,  if  it  was  not  so  intended,  the  expressions  used  by  the  plaintiff  were 
such  that  the  defendant  was  entitled  to  treat  them  as  equivalent  to  a 
repudiation  of  the  contract ;  and  it  is  accordingly  contended  that  there 
was  a  breach  of  the  contract  by  anticipation  before  the  time  for  its  per- 
formance arrived,  for  which  the  defendant  was  entitled  to  damages,  and 
that  the  fact  that  the  defendant  afterwards  exercised  his  option  of 
determining  the  lease  is  immaterial,  for  in  so  doing  the  defendant  only 
acted  for  the  benefit  of  the  landlord,  in  order  to  minimize  the  damages 
arising  from  his  repudiation  of  the  contract.  The  evidence  sliows,  and 
the  count}'  court  judge  has  found  as  a  fact,  that  the  lessor  did  a  con- 
siderable time  before  the  expiration  of  the  four  years,  in  answer  to  the 
questions  of  the  lessee,  repeatedly  say  that  he  was  unable  and  would  be 
unable  to  find  the  money  for  rebuilding,  and  the  judge  finds  that  in 
consequence  the  defendant  surrendered  the  lease.  It  appears,  however, 
from  the  evidence  that  he  did  not  at  once  throw  up  the  lease  and  give 
the  premises  into  tlio  hands  of  the  plaintiff,  but  that  he  waited  till  the 
last  six  months  of  the  four  years  and  then  gave  the  requisite  notice  to 
determine  the  term  in  accordance  with  the  provisions  of  the  lease. 
Upon  these  findings  the  county  court  judge  decided  that  the  defendant 
could  not  maintain  his  counter-claim.  The  case  then  went  to  the 
Divisional  Court,  which  held  that,  either  upon  those  findings,  or  on  the 
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inferences  that  ought  to  be  drawn  from  them,  the  defendant  had  a  right 
of  action  on  the  covenant,  and  therefore  that  the  county  court  judge 
was  wrong.  Now  on  what  principle  can  it  be  that  the  defendant  had 
a  right  of  action  on  the  covenant?  As  I  have  said,  it  cannot  be  on  the 
ground  tiiat  there  was  a  breach  of  the  covenant  in  the  ordinary  sense  of 
the  terra,  because  the  defendant  never  gave  any  notice  to  rebuild,  and 
he  put  an  end  to  the  term,  so  that  the  time  when  the  covenant  was  to 
be  performed  never  arrived.  Accordingly  the  defendant  had  recourse 
to  the  doctrine  laid  down  in  several  cases  cited,  the  best  known  of 
which  is  perhaps  the  case  of  Hochster  v.  De  la  Tour,  2  E.  &  B.  678, 
22  L.  J.  (Q.  B.)  455.  In  those  cases  the  doctrine  relied  on  has  been 
expressed  in  various  terms  more  or  less  accurately  ;  but  I  think  that  in 
all  of  them  the  effect  of  the  language  used  with  regard  to  the  doc- 
trine of  anticipator}'  breach  of  contract  is  that  a  renunciation  of  a  con- 
tract, or,  in  other  words,  a  total  refusal  to  perform  it  by  one  party 
before  the  time  for  performance  arrives,  does  not,  b}'  itself,  amount  to  a 
breach  of  contract,  but  may  be  so  acted  upon  and  adopted  by  the  other 
party  as  a  rescission  of  the  contract  as  to  give  an  immediate  right  of 
action.  When  one  party  assumes  to  renounce  the  contract,  that  is,  by 
anticipation  refuses  to  perform  it,  he  thereby,  so  far  as  he  is  concerned, 
declares  his  intention  then  and  there  to  rescind  the  contract.  Such  a 
renunciation  does  not  of  course  amount  to  a  rescission  of  the  contract, 
because  one  party  to  a  contract  cannot  by  himself  rescind  it,  but  by 
wrongfulU'  making  such  a  renunciation  of  the  contract  he  entitles  the 
other  part}-,  if  he  pleases,  to  agree  to  the  contract  being  put  an  end  to, 
subject  to  the  retention  by  him  of  his  right  to  bring  an  action  in  respect 
of  such  wrongful  rescission.  The  other  party  may  adopt  such  renunci- 
ation of  the  contract  by  so  acting  upon  it  as  in  effect  to  declare  that  he 
too  treats  the  contract  as  at  an  end,  except  for  the  purpose  of  bringing 
an  action  upon  it  for  the  damages  sustained  by  him  in  consequence  of 
such  renunciation.  He  cannot,  however,  himself  proceed  with  the  con- 
tract on  the  footing  that  it  still  exists  for  other  purposes,  and  also  treat 
such  renunciation  as  an  immediate  breach.  If  he  adopts  the  renunci- 
ation, the  contract  is  at  an  end  except  for  the  purposes  of  the  action  for 
such  wrongful  rentmciation  ;  if  he  does  not  wish  to  do  so,  he  must  wait 
for  the  arrival  of  the  time  when  in  the  ordinary  course  a  cause  of  action 
on  the  contract  would  arise.  He  must  elect  which  course  he  will  pursue. 
Such  appears  to  me  to  be  the  only  doctrine  recognized  by  the  law  with 
regard  to  anticipatory  breach  of  contract.  We  are  asked,  as  it  seems 
to  me,  by  the  counsel  for  the  defendant  to  lay  down  a  new  principle, 
but  I  do  not  think  we  can  do  so  consistently  with  the  established  doc- 
trines of  law  on  the  subject.  We  have  therefore  to  consider  whether 
the  defendant  can  bring  his  case  within  the  doctrine  as  to  anticipator}' 
breach  of  contract  as  already  laid  down.  The  first  question  is  whether 
the  plaintiff  intended  to  repudiate  the  contract  when  he  made  the  state- 
ments relied  on  with  regard  to  his  inability  to  find  the  money  for  re- 
building.    Did  he  mean  to  say  that,  whatever  happened,  whether  he 
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came  Into  money  or  not,  his  intention  was  not  to  rebuild  the  premises? 
It  does  not  seem  to  me  that  what  he  said  naturally  leads  to  the  infer- 
ence that  such  was  his  intention,  and  I  think,  having  regard  to  the 
terms  of  his  finding,  that  the  count}'  court  judge  declined  to  draw  that 
inference.  If  he  declined  to  do  so,  I  think  we  ought  not  to  do  so,  un- 
less it  is  a  necessar}'  inference  from  what  the  plaintiff  said.  It  does 
not  appear  to  me  that  it  is.  If  we  ought  not  to  draw  that  inference 
from  what  the  plaintiff  said,  it  seems  to  me  to  follow  as  a  matter  of 
course  that  the  defendant  was  not  entitled  to  draw  it ;  and  the  result  is 
that  the  defendant  fails  in  the  very  first  point  which  it  is  necessary  for 
him  to  establish,  viz.,  that  the  plaintiff  at  the  time  when  he  made  these 
declarations  of  his  inability  to  find  the  money  for  rebuilding  intended  to 
repudiate  his  liability  on  the  contract,  or  that  he  made  use  of  expres- 
sions entitling  the  defendant  to  suppose  that  he  did  so.^  That  being  so, 
his  case  is  gone  ;  but,  assuming  the  contrary',  then  comes  the  question 
whether  the  defendant  elected  to  treat  the  plaintiff's  statement  as  a 
wrongful  repudiation  of  the  contract.  That  involves  first  of  all  the 
question  whether  he  could  so  treat  it.  The  contract  made  between  the 
plaintiff  and  the  defendant  was  the  whole  lease.  The  covenant  in 
question  is  a  pai'ticular  covenant  in  the  lease  not  going  to  the  whole 
consideration.  If  there  were  an  actual  breach  of  such  a  covenant  at 
the  time  fixed  for  performance,  such  breach  would  not,  according  to  the 
authorities,  entitle  the  tenant  to  throw  up  his  lease.  That  being  so,  I 
do  not  hesitate  to  say,  though  it  is  not  necessary  in  this  case  to  decide 
the  point,  that  an  anticipatory  breach  could  not  entitle  him  to  do  so, 
and  that  it  does  not  appear  to  me  that  he  could  elect  to  rescind  part  of 
the  contract.  Therefore  it  seems  to  me  that  the  defendant  could  not 
elect  to  put  an  end  to  the  contract  in  consequence  of  what  the  plaintiff 
stated.  But  whether  he  could  do  so  or  not,  it  seems  to  me  that  in  fact 
he  did  not.  He  did  not  renounce  the  lease  or  give  up  the  premises. 
He  did  not  do  any  act  which  affected  the  existence  of  the  contract.  He 
made  no  declaration  of  intention  to  treat  it  as  rescinded  except  for  the 
purpose  of  bringing  his  action  upon  it.  On  the  contrary,  at  the  time 
fixed  by  the  contract  he  gave  the  requisite  notice  to  determine  the  lease. 
I  think,  therefore,  that  on  every  point  necessary  to  establish  his  counter- 
claim the  defendant  fails.  For  these  reasons,  with  great  deference  to  the 
Divisional  Court,  before  whom  these  points  do  not  appear  to  have  been 
developed  so  clearly  as  the}-  have  been  before  us,  I  think  their  decision 
cannot  be  supported,  and  that  the  judgment  of  the  county  court  judge 
was  correct. 

Cotton,  L.  J.  In  this  case  the  defendant  set  up  a  counter-claim  in 
respect  of  the  alleged  breach  of  a  covenant  in  a  lease  of  premises  by  the 
plaintiff  to  the  defendant.  The  county  court  judge  at  the  trial  arrived 
at  certain  findings,  upon  which  he  gave  judgment  in  favor  of  the  plain- 
tiff, but  which  in  the  opinion  of  the  Divisional  Court  entitled  the  de- 

1  See  Rhymnej  Ry.  Co.  v.  Brecon  Ry.  Co.,  69  L.  J.  Ch.  813  ;  Smith  v.  Hutler, 
[1900J  t^.  B.  G94. 
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fendant  to  judgment.  By  the  terms  of  the  lease  the  obligation  of  the 
landlord  on  the  covenant  to  rebuild  the  premises  could  not  arise  till 
after  the  expiration  of  four  years,  at  which  period,  under  the  provisions 
of  the  lease,  the  lessee  might,  and  in  fact  did,  determine  the  term  by 
six  months'  notice.  Under  these  circumstances,  if  an  action  were 
brought  against  the  landlord  for  breach  of  covenant  in  respect  merely 
of  his  not  rebuilding  after  the  expiration  of  four  years,  it  would  be  im- 
possible to  maintain  that  there  was  such  a  breach  of  covenant,  for  the 
covenant  clearly  is  onl}-  to  rebuild  if  the  defendant  continued  tenant, 
and  the  defendant  had  himself  put  an  end  to  the  tenancy.  But  it  is 
said  that,  before  the  defendant  gave  the  notice  to  determine  the  tenancy 
and  before  the  end  of  the  four  years,  matters  happened  which  were 
sufficient  to  entitle  the  defendant  to  maintain  an  action  on  the  covenant 
to  rebuild.  The  county  court  judge  finds  that  both  before  and  after 
the  surrender  of  the  lease  (meaning  as  I  understand,  by  the  term 
"surrender"  the  notice  to  determine  the  lease),  the  plaintiflF  told  the 
defendant  that  he  was  unable  and  would  be  unable  to  find  the  money 
for  rebuilding  the  premises.  The  Divisional  Court  thought  that  this 
declaration  amounted  to  such  a  repudiation  of  the  contract  by  the  plain- 
tiff before  the  time  for  performance  had  arrived  as  to  entitle  the  defend- 
ant in  accordance  with  the  doctrine  laid  down  in  the  case  of  Hochster 
V.  De  la  Tour,  2  E.  &  B.  678,  22  L.  J.  (Q.  B.)  455,  to  bring  an  action 
for  breach  of  the  contract.  That  doctrine  seems  to  be  that,  where  a 
party  to  a  contract  has  made  statements  before  the  time  for  perform- 
ance has  arrived  importing  a  refusal  to  perform  or  be  bound  by  the 
contract,  the  other  part}',  if  he  chooses,  may  elect  to  act  upon  such 
statements  as  a  renunciation  of  the  entire  contract,  and  ma}*  thereupon 
treat  the  same  as  a  breach  of  the  contract  and  bring  his  action.  If  he 
so  elects,  his  election  relieves  the  other  party  from  any  further  obliga- 
tion under  the  contract  and  enables  both  parties  to  make  arrangements 
for  the  future  on  the  footing  that  the  contract  has  been  once  for  all 
broken  and  is  at  an  end.  The  law  is  thus  stated  by  Cockburn,  C.  J.,  in 
the  case  of  Frost  v.  Knight,  L.  R.  7  Ex.  Ill  :  "  The  law  with  reference 
to  a  contract  to  be  performed  at  a  future  time,  where  the  party 
bound  to  performance  announces  prior  to  the  time  his  intention 
not  to  perform  it,  as  established  by  the  cases  of  Hochster  u.  De  la 
Tour,  2  E.  &  B.  678,  22  L.  J.  (Q.  B.)  455,  and  Danube  and  Black  Sea 
Company  v.  Xenos,  13  C.  B.  (n.  s.)  825,  31  L.  J.  (C.  P.)  284,  on  the 
one  hand,  and  Avery  v.  Bowden,  5  E.  «fe  B.  714,  26  L.  J.  (Q.  B.)  3, 
Reid  V.  Hoskins,  6  E.  &  B.  953,  26  L.  J.  (Q.  B.)  5,  and  Barwick  v. 
Buba,  2  C.  B.  (n.  s.)  563,  26  L.  J.  (C.  P.)  280,  on  the  other,  may  be 
thus  stated :  The  promisee,  if  he  pleases,  may  treat  the  notice  of 
intention  as  inoperative,  and  await  the  time  when  the  contract  is  to  be 
executed,  and  then  hold  the  other  party  responsible  for  all  the  conse- 
quences of  non-performance  ;  but  in  that  case  he  keeps  the  contract 
alive  for  the  benefit  of  the  other  part}'  as  well  as  his  own  ;  he  remains 
subject  to  all  the  obligations  and  liabilities  under  it,  and  enables  the 
other  part}'  not  only  to  complete  the  contract,  if  so  advised,  notwith' 
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Standing  his  previous  repudiation  of  it,  hut  also  to  take  advantage  of 
any  supervening  circumstance  which  would  justify  him  in  declining 
to  complete  it ;  on  the  other  hand,  the  promisee  may,  if  he  thinks 
proper,  treat  the  repudiation  of  the  other  party  as  a  wrongful  putting 
an  end  to  the  contract,  and  may  at  once  bring  his  action  as  on  a  breach 
of  it ;  and  in  such  action  he  will  be  entitled  to  such  damages  as  would 
have  arisen  from  non-performance  of  the  contract  at  the  appointed  time, 
subject,  however,  to  abatement  in  respect  of  any  circumstances  which 
may  have  afforded  him  the  means  of  mitigating  his  loss."  That  expres- 
sion of  the  law  was  cited  with  approval  by  Keating,  J.,  in  the  case  of 
Roper  V.  Johnson,  L.  R.  8  C.  P.  167.  It  must  be  taken  therefore  that 
the  law  is  that,  when  one  party  has  done  an  act  which  amounts  to 
a  wrongful  renunciation  of  the  contract  and  the  other  has  acted  upon  it 
as  such,  there  is  a  cause  of  action  in  respect  thereof,  but  when  the 
other  has  not  done  so,  then  both  the  parties,  as  well  he  who  has 
attempted  to  renounce  the  contract  as  he  who  asserts  its  existence,  are 
entitled  to  the  benefit  of  its  provisions. 

The  Divisional  Court  in  the  present  case  treated  the  statements  made 
b}'  the  plaintiff  as  a  renunciation  of  the  contract  within  the  doctrine  I 
have  mentioned.  I  cannot  say  I  think  they  were  right  in  so  doing. 
But.  assuming  that  thej'  were,  I  can  find  no  case  which  shows  that  the 
doctrine  in  question  applies  to  the  renunciation  of  one  particular  cove- 
nant or  stipulation  in  a  contract  such  as  a  lease,  which  contains  manj'. 
And,  as  at  present  advised,  I  am  not  favorably-  impressed  with  the  view 
that  the  doctrine  would  apply  to  the  case  of  a  lease  where  the  tenant  can- 
not, in  consequence  of  the  refusal  by  the  landlord  to  perform  a  particu- 
lar covenant,  put  an  end  to  the  entire  contract.  But,  however  that  may 
be,  we  have  first  to  arrive  at  the  conclusion  that  there  was  a  renuncia- 
tion of  the  contract.  If  the  county  court  judge  had  found  that  there 
was  such  a  renunciation,  it  might  have  been  necessary  to  decide  the 
other  questions  as  to  the  effect  of  it,  but  all  that  is  stated  in  the  finding 
is  that  the  plaintiff  said  that  he  was  and  would  be  unable  to  find  the 
money  for  rebuilding.  Whether  such  a  statement  amounted  to  a  re- 
nunciation of  the  contract  must  depend  on  the  circumstances  of  the 
case  and  the  nature  of  the  contract.  Here  the  plaintiff,  though  not  a 
monied  man,  was  the  owner  of  the  property  included  in  the  lease,  sub- 
ject to  mortgages,  and  there  might  be,  and  seems  to  have  been,  some 
expectation  on  his  part  of  getting  the  money  for  the  purpose  of  rebuild- 
ing advanced  on  the  property  by  the  mortgagees.  It  seems  to  me  that 
it  would  be  a  reasonable  construction  of  his  statements  that  they  rather 
meant  that  he  was  afraid,  and  was  under  the  impression,  that  he  would 
not  be  able  to  get  the  money,  than  that  he  did  not  intend  to  perform  the 
contract  even  if  he  could  get  it.  The  county  court  judge  docs  not  find 
that  he  renounced  the  contract,  and,  that  being  so,  we  ought  not,  I  think, 
to  put  that  construction  on  what  he  said.  The  evidence,  as  appearing 
on  the  judge's  notes,  seems  to  me  rather  contrary  to  that  construction, 
because  it  would  seem  from  the  defendant's  own  evidence  that  he  did 
not  himself  so  understand  the  plaintiffs  statements,  for  he  says  that  he 
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continued  the  tenancy  after  the  lease  expired  on  the  chance  of  the 
plaintiff's  getting  the  money.  The  defendant  appears  to  have  thought 
it  on  the  whole  the  best  course  to  act  on  the  contract  and  not  to  treat 
it  as  at  an  end,  but  to  give  notice  under  it  to  determine  the  lease  before 
the  time  arrived  at  which  the  plaintiff's  obligation  to  rebuild  was  to 
arise.  It  seems  to  me,  therefore,  that  there  was  nothing  amounting  to 
a  renunciation  of  the  contract  by  the  plaintiff,  and  that,  if  there  were, 
the  defendant  did  not  adopt  it,  but  treated  the  contract  as  still  existing. 
For  these  reasons,  I  think  the  decision  of  the  Divisional  Court  was 
wrong. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  The  question  which  we 
have  to  decide  arises  with  regard  to  the  defendant's  counter-claim.  The 
claim  made  by  the  defendant  is  upon  a  covenant  by  which  the  plaintiff 
undertook,  after  the  expiration  of  four  years  from  the  commencement 
of  the  terra,  to  rebuild  the  premises  upon  notice  from  the  defendant  to 
do  so.  The  defendant  says  that  before  the  time  had  arrived  for  the  per- 
formance b}'  the  plaintiff  of  this  obligation  he  repudiated  his  liability  on 
the  contract,  and  so  conferred  an  immediate  right  of  action  on  the  de- 
fendant. We  have,  therefore,  to  consider  upon  what  principles  and 
under  what  circumstances  it  must  be  held  that  a  promisee,  who  finds 
himself  confronted  with  a  declaration  of  intention  by  the  promisor  not 
to  carry  out  the  contract  when  the  time  for  performance  arrives,  may 
treat  the  contract  as  broken,  and  sue  for  the  breach  thereof.  It  would 
seem  on  principle  that  the  declaration  of  such  intention  by  the  promisor 
is  not  in  itself  and  unless  acted  on  by  the  promisee  a  breach  of  the 
contract ;  and  that  it  only  becomes  a  breach  when  it  is  converted  by 
force  of  what  follows  it  into  a  wrongful  renunciation  of  the  contract. 
Its  real  operation  appears  to  be  to  give  the  promisee  the  right  of  elect- 
ing either  to  treat  the  declaration  as  hrutum  fulmen,  and  holding  fast 
to  the  contract  to  wait  till  the  time  for  its  performance  has  arrived,  or 
to  act  upon  it,  and  treat  it  as  a  final  assertion  by  the  promisor  that  he 
is  no  longer  bound  by  the  contract,  and  a  wrongful  renunciation  of  the 
contractual  relation  into  which  he  has  entered.  But  such  declaration 
only  becomes  a  wrongful  act  if  the  promisee  elects  to  treat  it  as  such. 
If  he  does  so  elect,  it  becomes  a  breach  of  contract,  and  he  can  recover 
upon  it  as  such.  Upon  looking  to  the  reason  of  the  thing  it  seems 
obvious  that  in  the  latter  case  the  rights  of  the  parties  under  the  contract 
must  be  regarded  as  culminating  at  the  time  of  the  wrongful  renuncia- 
tion of  the  contract,  which  must  then  be  regarded  as  ceasing  to  exist 
except  for  the  purpose  of  the  promisee's  maintaining  his  action  upon  it ; 
it  would  be  unjust  and  inconsistent  with  all  fairness  that  the  promisee 
should  be  entitled  to  bring  his  action  as  upon  a  wrongful  renunciation 
of  the  contract,  and  yet  to  treat  the  contract  as  still  open  and  existing 
with  regard  to  the  future.  Such  being  the  reason  of  the  thing,  the 
authorities  seem  all  to  be  the  same  way.  In  Hochster  v.  De  la  Tour, 
2  E.  «fe  B.  678,  22  L.  J.  (Q.  B.)  455,  Lord  Campbell  thus  expresses  the 
doctrine  :  "  But  it  is  surely  much  more  rational  and  more  for  the  benefit 
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of  both  parties  that,  after  the  renunciation  of  the  agreement  by  the  de- 
fendant, the  plaintiff  should  be  at  liberty'  to  consider  himself  absolved 
from  any  future  performance  of  it,  retaining  his  right  to  sue  for  any 
damage  he  has  suffered  from  the  breach  of  it."  In  the  passage  cited 
by  my  brother  Cotton  from  Frost  v.  Knight,  L.  R.  7  Ex.  Ill,  Cockburn, 
C.  J.,  points  out  that  there  are  these  two  alternatives  open  to  the 
promisee,  and  that  it  is  a  condition  essential  to  his  right  to  sue  upon 
a  repudiation  of  tlie  contract  before  the  time  for  performance  as  upon  a 
breach  that  he  should  thenceforth  treat  the  contract  as  at  an  end  except 
for  the  purpose  of  being  sued  upon.  Such  being  the  doctrine  on  the 
subject,  the  question  arises  whether  it  is  applicable  to  the  case  of  a 
lease.  It  has  been  decided  in  Surplice  v.  Farnsworth,  7  M.  &  G.  576, 
that  a  tenant  could  not  throw  up  his  tenanc}'  on  the  breach  of  a  stipu- 
lation that  the  landlord  should  put  the  premises  in  repair.  No  one  ever 
j-et  heard  of  an  attempt  to  put  an  end  to  a  lease  in  respect  of  a  breach 
of  covenant  except  in  cases  where  the  term  was  made  dependent  upon 
the  performance  of  the  covenant  as  a  condition.  No  case  has  been 
cited  in  which  it  has  been  sought  to  appl}'  the  doctrine  of  Hochster  v. 
De  la  Tour,  2  E.  &  B.  678,  22  L.  J.  (Q.  B.)  455,  to  such  a  case  as  this,  or 
to  anv  case  where  the  promisee  sought  to  keep  open  the  contract  after  the 
alleged  repudiation  b}'  the  promisor,  and  also  to  sue  for  damages  for 
such  repudiation  as  for  a  breach.  It  is  not  necessary'  to  decide  the 
point,  but  I  very  much  doubt  whether  the  doctrine  of  Hochster  v.  De  la 
Tour  is  applicable  in  such  a  case  as  this  between  lessor  and  lessee. 
Apart,  however,  from  this  question,  I  think  that  the  court  below 
were  wrong  with  regard  to  the  inferences  of  fact  which  thej'  drew. 
The  claim  being  for  wrongful  repudiation  of  the  contract,  it  was 
necessary  that  the  plaintiff's  language  should  amount  to  a  declara- 
tion of  intention  not  to  carrj-  out  the  contract,  or  that  it  should  be 
such  that  the  defendant  was  justified  in  inferring  from  it  such  in- 
tention. We  must  construe  the  language  used  by  the  light  of  the 
contract  and  the  circumstances  of  the  case  in  order  to  see  whether  there 
was  in  this  case  any  such  renunciation  of  the  contract.  It  seems  to  me 
that  the  county  court  judge  was  of  the  contrary  opinion,  and,  looking  to 
the  whole  history  of  the  transaction,  I  cannot  sa}'  that  he  was  wrong. 
Unless  the  language  of  the  plaintiff  can  only  reasonably  be  construed  as 
importing  such  renunciation,  I  think  the  court  below  ought  not  to  have 
disregarded  the  finding,  and  treated  what  the  plaintiff  said  as  amount- 
ing to  a  renunciation  of  the  contract  within  the  doctrine  to  which  I  have 
alluded.  Further,  assuming  that  there  was  evidence  to  support  a  find- 
ing that  what  the  plaintiff  said  was  a  renunciation  of  the  contract,  tliere 
does  not  seem  to  me  to  be  a  tittle  of  evidence  to  show  that  tlie  defend- 
ant ever  elected  to  treat  it  as  such,  and  all  reason  and  authority,  as  I 
have  said,  ajjpcar  to  me  to  show  that  he  must  so  elect  to  treat  it,  in 
order  that  it  may  constitute  a  breach  of  the  contract.  It  appears  to 
me,  tlierefore,  that  the  case  for  the  defendant  entirely  fails.  For 
these  reasons  I  think  that  the  appeal  should  be  allowed. 

Appeal  allowed. 
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oler  and  another  v.   dinglp^y  and  another. 

Supreme  Court  of  the  United  States,  March  8,  9  — 
April  5,  1886. 

[Reported  in  117  United  States,  490.] 

This  was  an  action  of  assumpsit  brought  by  Dingley  Brothers  in  the 
Superior  Court  of  the  Count}'  of  Kennebec,  in  Maine,  against  W.  M. 
Oler  &  Co.,  of  Baltimore,  to  recover  damages  for  the  alleged  breach  of 
an  agreement,  wherebj',  it  was  averred,  the  defendants  undertook  and 
promised,  in  consideration  of  3,245^^  tons  of  ice  delivered  to  them  by 
the  plaintiffs  in  1879,  to  return  and  deliver  to  the  plaintiffs  the  same 
quantity  of  ice  from  the  defendant's  ice-houses  in  the  year  1880. 

The  case  was  removed  b}'  the  defendants  into  the  Circuit  Court  of 
the  United  States  for  the  District  of  Maine,  when  the  cause  was  put 
at  issue  b}'  a  plea  of  non  assumpsit,  and  was  submitted  to  the  court 
by  the  parties,  the  intervention  of  a  jury  having  been  duly  waived. 

The  court  made  a  special  finding  of  the  facts,  and,  in  pursuance  of 
the  conclusions  of  law  based  thereon,  rendered  judgment  in  favor  of 
the  plaintiffs  for  the  sum  of  $7,335.35. 

Exceptions  were  taken  by  each  part}'  to  rulings  of  the  court,  on 
which  errors  are  assigned,  the  cause  being  brought  here  for  review  on 
writs  of  error  sued  out  by  the  respective  parties. 

\  The  court  found,  as  matter  of  fact,  that  late  in  the  season  of  1879, 
the  plaintiffs,  finding  themselves  in  possession  of  a  large  quantity  of 
ice  undisposed  of,  and  which  threatened  to  be  a  total  loss,  pressed  the 
defendants  to  bu}-  some  or  all  of  it.  Both  parties  were  dealers  in  ice, 
cutting  it  upon  the  Kennebec  River  and  shipping  it  thence  during  the 
season,  that  is,  while  the  river  was  open. 

The  offers  of  the  plaintiffs  were  rejected,  but  the  defendants,  by  their 
letter  of  Sept.  6,  1879,  made  a  counter  offer  to  take  a  cargo  and  "return 
the  same  to  you  next  year  from  our  houses."  The  plaintifll's,  b}-  their 
letter  of  September,  1879,  accepted  this  offer,  and  several  cargoes  were 
delivered  upon  the  same  terms  ;  the  total  deliver}'  was  3,245-i2j55j  tons. 

In  July,  1880,  one  of  the  plaintiffs  spoke  to  one  of  the  defendants 
about  delivering  the  ice,  and  he  replied  that  he  did  not  know  about 
that,  delivering  ice  when  it  was  worth  five  dollars  a  ton,  which  they 
had  taken  when  it  was  worth  fifty  cents  a  ton,  but  he  promised  to  write 
an  answer.  July  7,  1880,  the  defendants  wrote,  repeating  their  objec- 
tions, and  saying,  among  other  things,  "  we  must,  therefore,  decline  to 
ship  the  ice  for  you  this  season,  and  claim  our  right  to  pay  you  for  the 
ice  in  cash  at  the  price  you  offered  other  parties  here  (that  is,  fifty 
cents),  or  give  you  ice  when  the  market  reaches  that  point." 

The  plaintiffs,  July  10,  1880,  wrote  that  they  had  a  right  to  the  ice, 
and  had  sold  it  in  expectation  of  its  delivery,  to  which  the  defendants 
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answered,  July  15,  1880,  reciting  the  circumstances  of  the  case  and  the 
hardship  of  such  a  demand,  and  again  denying  the  obligation.  The 
letter  contained  this  sentence:  "We  cannot,  therefore,  comply  with 
your  request  to  deliver  j'ou  the  ice  claimed,  and  respectfully  submit 
that  you  ought  not  to  ask  this  of  us,"  &c.,  asking  for  a  repl}-  or  a  per- 
sonal interview.  Neither  appears  to  have  been  given,  and  this  action 
was  commenced  Jul}'  21,  1880.  The  court  further  found  that  ice  was 
worth  five  dollars  a  ton  in  Jul}',  1880,  and  fell  later  in  the  season  to 
two  dollars  a  ton. 

Thereupon  the  court  held,  as  matter  of  law,  that  there  was  a  contract 
executed  b}'  the  plaintiffs,  and  to  be  executed  by  the  defendants,  who 
were  bound  to  deliver  3,245  j^%  tons  of  ice  from  their  houses  on  the 
Kennebec  River  during  the  year  of  1880  ;  that  the  year  meant  the  ship- 
ping season ;  and  that  the  defendants  had  the  whole  season,  if  they 
chose  to  demand  it,  in  which  to  make  deliver}-,  and  that  the  letters  of 
July  7  and  15  from  the  defendants  to  the  plaintiffs  contained  an  un- 
equivocal refusal  to  deliver  any  ice  during  the  season  ;  that  the  defend- 
ants having  unqualifiedl}'  refused  to  ship  the  ice,  this  action  could  be 
maintained,  though  brought  before  the  close  of  the  season,  but  that  the 
damages  were  not  to  be  reckoned  by  the  price  of  ice  in  July ;  that 
what  the  plaintiffs  lost  was  3,245^%^^  tons  of  ice  some  time  during  the 
season  ;  that  the  price  of  ice  went  down  after  July  to  two  dollars  a 
ton,  and  the  measure  of  damages  must  be  reckoned  at  this  rate,  with 
interest  from  the  date  of  the  writ. 

To  these  conclusions  of  law  the  plaintiffs  below  excepted,  contending 
that  the  right  to  fix  the  time  for  delivery  under  the  contract  had  vested 
in  them,  that  it  was  properly  exercised  by  their  demand  in  July,  1880, 
that  the  refusal  to  deliver  at  that  time  constituted  the  breach  of  the 
contract  b}-  the  defendants,  and  fixed  the  damages  at  $5  per  ton,  the 
market  value  of  the  ice  on  that  day. 

The  defendants  below  excepted,  contending  on  their  part  that  the 
letters  of  July  7  and  15  did  not  constitute  an  unequivocal  refusal  to 
deliver  any  ice  during  the  season,  amounting  to  a  renunciation,  and,  in 
that  sense,  a  breach  of  the  contract ;  and  that  the  action  was  prema- 
turely brought,  the  right  of  action,  if  any,  not  accruing  until  after  the 
expiration  of  the  period  within  which,  by  the  terms  of  the  contract,  they 
had  the  option  to  deliver. 

The  letter  of  July  7,  1880,  from  the  defendants  to  the  plaintiffs,  was 
as  follows :  — 

Baltimore,  Md.,  July  7,  1880. 
Messrs.  Dinghy  Bros..,  Gardiner.,  Me. : 

Deak  Sirs,  —  As  per  promise  of  our  W.  M.  O.,  we  write  you  con- 
cerning the  ice  we  got  from  you  last  fall.  We  have  before  us  the  whole 
of  the  correspondence  on  that  head,  and  note  throughout  the  same  that 
you  promise  to  stand  between  us  and  any  loss.  We  quote  from 
yours  of  Sept   9,  1879,  on  this  head,  as  follows :  "  In  fact,  we  do  not 
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propose  for  you   to  become   losers  on  account  of  extending  us  this 
accommodation." 

Our  W.  H.  O.  does  not  remember  3'our  having  spoken  to  him  while 
at  Gardiner  about  \-our  intention  of  selling  the  ice,  and  was  very  much 
surprised  when  informed  that  you  had  done  so. 

We  are  very  sorry  indeed  that  this  question  should  have  arisen 
between  us,  who  have  been  on  such  friendly  terms  hitherto,  but  we  feel 
that  it  is  not  just  or  equitable  for  you  (in  consideration  of  the  ice  being 
used  b}'  us  only  upon  your  earnest  solicitation,  and  upon  your  represen- 
tation that  you  would  lose  the  whole  unless  we  assisted  3-ou  b}-  taking 
some)  to  expect  us  to  give  you  ice  now,  worth  $5.00  per  ton,  when  we 
have  letters  of  yours  offering  the  ice  that  we  got  at  fifty  cents  per  ton. 
We  must,  therefore,  decline  to  ship  the  ice  for  you  this  season,  and 
claim  as  our  right  to  pay  you  for  the  ice,  in  cash,  at  the  price  you 
offered  it  to  other  parties  here,  or  give  you  ice  when  the  market  reaches 
that  point.  Again  expressing  our  sincere  regret  that  any  complication 
should  arise  between  us,  and  assuring  j'ou  of  our  innocence  in  the 
matter,  we  are, 

Yours  truly,  W.  M.  Oler  &  Co. 

The  letter  was  answered  by  Dingley  Bros,  on  July  10,  as  follows  : 

Gardiner,  July  10,  1880. 
Messrs.   W.  M.  Oler  &  Co.,  Baltimore : 

Dear  Sirs,  —  Yours  of  7th  is  in  hand,  and  we  must  say  the  conclu- 
sion you  have  come  to  greatly  astonishes  us. 

Our  sole  object  in  making  this  exchange,  no  one  knows  better  than 
yourselves,  was  to  tide  us  over  to  such  a  time  during  this  season  as  the 
ice  could  be  marketed  at  some  reasonable  figure,  and  in  confirmation  of 
this  we  refer  you  to  your  proposition,  made  under  date  of  September 
6,  viz. :  — 

"It  would,  of  course  be  more  convenient  for  us  to  ship  this  cargo 
from  our  own  houses ;  but  remembering  past  favors,  we  feel  inclined 
to  assist  you  in  your  present  difficulty,  and  will  load  this  cargo  from 
your  house,  should  our  terms  be  agreeable  to  you. 

"  We,  of  course,  do  not  entertain  tlie  idea  of  bu3ing,  having  a  super- 
abundance on  hand,  but  will  take  this  cargo  and  return  same  to  you 
next  year  from  our  houses." 

Upon  this  we  have  acted,  and  in  the  utmost  good  faith  made  sale  of 
the  ice ;  and  now,  after  all  of  this,  and  having  refused  to  buy  it  your- 
selves, for  30U  to  ask  a  postponement  in  the  deliver}-,  seems  to  us 
hardl}'  right. 

Now,  whatever  the  final  settlement  of  this  matter  is  to  be,  we 
want  you  to  till  our  order ;  otherwise  we  cannot  tell  what  the  result 
might  be. 

It  is  not  in  our  minds  to  do  otherwise  than  right  with  any  one,  and 
certainly  with  yourselves  ;  and  it  is  our  great  dtsire  not  to  get  com- 
plicated with  the  third  party  in  that  matter,  and  assure  you  that  your 
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regrets  cannot  exceed  ours  that  there  should  have  arisen  any  difference 
of  opinion  concerning  this  affair,  and  certain  it  is  that  neither  of  us 
can  afford  to  do  wrong  by  the  other  in  it ;  and  hoping  you  will  take  a 
more  favorable  view  upon  further  reflection,  we  remain, 

Truly  yours,  Dinglet  Bros. 

The  defendant's  letter  of  July  15th  was  in  reply  to  this,  and  was 
as  follows :  — 

Baltimore,  Md.,  July  15,  1880. 

Messrs.  Dingley  Bros.^  Qarcliner^  Me.: 

Gentlemen, — Yours  of  10th  duly  received,  and  in  reply  would  state 
that  our  desire  to  do  right  is  quite  as  sincere  and  earnest  as  j^our  own, 
and  that  we  regret  our  inability  to  see  the  matter  referred  to  in  the 
same  form  in  which  you  state  it.  The  case,  briefly  stated,  appears  to 
us  thus,  as  we  think  the  correspondence  of  last  j'ear  will  show :  being 
very  much  troubled  with  the  quantity  of  ice  left  on  your  hands  by  an 
unfortunate  contract  with  the  Messrs.  Barker,  you  repeatedly  urged 
and  importuned  us  to  help  you  out,  and  promised  us  if  we  would  do  so 
that  no  loss  should  result  to  us  from  the  transaction.  Under  these 
assurances  we  at  length  agreed,  purely  for  your  accommodation  and 
relief,  to  take  one  cargo,  and  later,  under  the  same  influences,  took 
more.  Now  j'ou  ask  us,  at  a  time  when  we  are  pressed  by  our  sales 
and  by  short  supply,  threatening  us  and  others,  to  deliver  to  you  the 
equivalent  in  tons  of  the  ice  taken  from  you  under  the  circumstances 
stated.  This  does  not  seem  to  us  to  be  fair,  and  certainl}'  does  not 
comport  or  agree  in  any  way  with  your  agreement  to  protect  us  from 
loss  by  means  of  the  favor  we  were  intending  to  do  you.  We  are 
reluctant  to  have  a  disagreement  or  difference  of  opinion  with  old 
friends ;  but  regard  it  our  duty  to  protect  our  own  interests,  alwaj's, 
however,  with  a  proper  regard  to  the  dictates  of  right.  We  cannot, 
therefore,  comply  with  your  request  to  deliver  to  you  the  ice  claimed, 
and  respectfully  submit  that  you  ought  not  to  ask  this  of  us  in  view  of 
the  facts  stated  herein  and  in  ours  of  the  7th. 

You  do  not  reply  to  our  arguments,  but  simpl}^  ask  us  to  surrender 
our  well-formed  opinion. 

Can  you  reasonably  ask  us  to  do  this  ? 

Is  not  your  usually  clear  and  equitable  judgment  clouded  by  the 
manifest  considerations  of  self-interest  pressing  upon  you? 

We  beg  you  to  consider  anew  all  the  circumstances  of  the  transaction 
and  your  assurances  to  us  as  inducements  to  make  it  with  you,  and 
cannot  doubt  that  you  will  be  led  thereby  to  admit  that  your  request  is 
not  reasonable.  We  will  be  glad  to  hear  from  you  in  reply,  but  would 
be  more  pleased  to  have  a  personal  interview,  and  venture  to  suggest 
that  you  como  here  for  the  purpose.  Our  business  is  now  more  active 
and  confining  than  ever  before.  We  are  deprived  of  the  services  of 
W.  (ieo.,  and  therefore  cannot  come  to  see  you. 

With  regards,  we  are, 

Yours  truly,  W.  M.  Oler  &  Co. 


SECrr.   II.]  DLNGLEY   V.   OLER.  239 

To  this  no  answer  was  returned,  and  the  present  suit  was  brought 
six  days  after  its  date. 

Mr.  Orville  Dewey  Haker,  for  Dingley  and  another. 

Mr.  JBernard  Carter,  for  Oler  &  Co. 

Mr.  Justice  MArrHEws,  after  stating  the  case  as  above  reported, 
delivered  the  opinion  of  the  court :  — 

We  agree  in  opinion  with  the  Circuit  Court,  that  according  to  the 
terms  of  the  contract,  the  defendants  had  the  option  of  delivering  the 
ice  contracted  for  at  any  time  during  the  whole  shipping  season  of 
1880,  giving  to  the  plaintiffs  reasonable  notice  of  the  time  when  fixed, 
and  an  opportunity  to  prepare  for  receiving  and  taking  it  away  from 
the  defendants'  houses.  The  language  of  the  contract  was  that  the 
defendants  were  to  "  return  the  same  (the  ice)  to  j'ou  next  j'ear  from 
our  houses."  "  Next  year,"  it  is  not  denied,  means  the  shipping  season  of 
1880,  during  which  navigation  was  open,  and  in  time  for  the  plaintiffs, 
on  notice,  to  obtain  vessels,  send  them  to  the  ice  houses  for  loading, 
and  get  out  of  the  river  before  it  was  closed  to  navigation.  The  de- 
fendants were  to  deliver,  and  although  that,  under  the  circumstances, 
required  nothing  on  their  part  but  to  be  read}'  for  the  plaintiffs  to  re- 
ceive and  load  on  their  vessels,  that  state  of  readiness  might  depend 
upon  other  engagements  of  the  defendants  in  respect  to  ice  in  the  same 
houses,  so  that  the}'  had  the  right  under  the  terms  of  the  contract  to 
consult  their  convenience  as  to  the  particular  day  when  they  would 
furnish  to  the  plaintiffs  the  ice  for  shipment.  The  first  and  principal 
act  to  be  done  under  the  contract  was  to  be  done  b}'  the  defendants, 
that  is,  the  delivery,  and  the  words  of  the  agreement  are  fully  satisfied 
when  that  is  done  at  an}'  reasonable  time  within  the  season  of  1880. 
And  this  confers  upon  the  defendants,  bound  to  make  the  delivery,  the 
choice  of  the  time  within  the  period  permitted  by  the  contract.  Wheeler 
V.  New  Brunswick  &  Canada  Railroad  Co.,  115  U.  S.  29. 

We  differ,  however,  from  the  opinion  of  the  Circuit  Court  that  the 
defendants  are  to  be  considered,  from  the  language  of  their  letters 
above  set  out,  as  having  renounced  the  contract  by  a  refusal  to  perform, 
within  the  meaning  of  the  rule  which,  it  is  assumed,  in  such  a  case, 
confers  upon  the  plaintiffs  a  right  of  action  before  the  expiration  of  the 
contract  period  for  performance.  We  do  not  so  construe  the  corre- 
spondence between  the  parties.  In  the  letter  of  July  7  the  defendants 
say  :  "  We  must,  therefore,  decline  to  ship  the  ice  for  you  this  season, 
and  claim  as  our  right  to  pay  you  for  the  ice,  in  cash,  at  the  price  you 
offered  it  to  other  parties  here,  or  give  you  ice  when  the  market  reaches 
that  point."  Although  in  this  extract  they  decline  to  ship  the  ice  that 
season,  it  is  accompanied  with  the  expression  of  an  alternative  intention, 
and  that  is,  to  ship  it,  as  must  be  understood,  during  that  season,  if  and 
when  the  market  price  should  reach  the  point  which,  in  their  opinion,  the 
plaintiffs  ought  to  be  willing  to  accept  as  its  fair  price  between  them.  It 
was  not  intended,  we  think,  as  a  final  and  absolute  declaration  that  the 
contract  must  be  regarded  as  altogether  off,  so  far  as  their  performance 
was  concerned,  and  it  was  not  so  treated  bj  the  plaintiflTs.    For,  in  their 
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answer  of  Juh'  10,  they  repeat  their  demand  for  delivery  iramediatel}', 
speak  of  the  letter  of  the  7th  instant  as  asking  "  for  a  postponement  of 
the  delivery,"  urge  them  "to  fill  our  order,"  and  close  with  "hoping 
you  (the  defendants)  will  take  a  more  favorable  view  upon  further 
reflection,"  &c.  Here  certainl}-  was  a  locus  penitentice  conceded  to  the 
defendants  b}'  the  plaintiffs  themselves,  and  a  request  for  further  con- 
sideration, based  upon  a  renewed  demand,  instead  of  abiding  hy  and 
standing  upon  the  previous  one. 

Accordingly,  on  Jul}'  15,  the  defendants  replied  to  the  demand  for  an 
immediate  delivery  to  meet  the  exigency  of  the  plaintiffs'  sale  of  the 
same  ice  to  others,  and  the  letter  is  evidently  and  expressly  confined  to 
an  answer  to  the  particular  demand  for  a  deliver}'  at  that  time.  They 
accordingly'  say:  "  Now  you  ask  us  at  a  time  when  we  are  pressed  by 
our  sales,  and  by  short  supply  threatening  us  and  others,  to  deliver  to 
3'ou  the  equivalent  in  tons  of  the  ice  taken  from  \'ou  under  the  circum- 
stances stated.  This  does  not  seem  to  us  to  be  fair,"  &c.  "  We 
cannot,  therefore,  comply  with  your  request  to  deliver  to  you  the  ice 
claimed,  and  respectfully  submit  that  3'ou  ought  not  to  ask  this  of  us  in 
view  of  the  facts  stated  herein  and  in  ours  of  the  7th."  This,  we  think, 
is  very  far  from  being  a  positive,  unconditional,  and  unequivocal  decla- 
ration of  fixed  purpose  not  to  perform  the  contract  in  any  event  or  at 
any  time.  In  view  of  the  consequences  sought  to  be  deduced,  and 
claimed  as  a  matter  of  law  to  follow,  the  defendants  have  a  right  to 
claim  that  their  expressions,  sought  to  be  converted  into  a  renunciation 
of  the  contract,  shall  not  be  enlarged  by  construction  beyond  their  strict 
meaning. 

The  view  taken  by  the  Circuit  Court  of  the  correspondence  and 
conduct  of  the  parties,  and  which  we  hold  to  be  erroneous,  brought 
the  case  within  the  rule  laid  down  by  the  P^nglish  courts  in  Hochster 
V.  De  la  Tour,  2  PI  &  B.  678  ;  Frost  v.  Knight,  L.  R.  7  Ex.  Ill  ; 
Danube  &  Black  Sea  Railway  Co.  v.  Xenos,  11  C.  B.  (n.  s.)  152,  and 
which,  in  Roper  v.  Johnson,  L.  R.  8  C.  P.  167,  178,  was  called  a  novel 
doctrine,  followed  by  the  courts  of  several  of  the  States  ;  Crabtree  v. 
Messersmith,  19  Iowa,  179  ;  Holloway  v.  Griffith,  32  Iowa,  409  ;  Yoxv. 
Kitton,  19  111.  519  ;  Chamber  of  Commerce  v.  Sollitt,  43  111.  519  ;  Dugan 
V.  Anderson,  36  Md.  567  ;  Burtis  v.  Thompson,  42  N.  Y.  246,^  but  dis- 
puted and  denied  by  the  Supreme  Judicial  Court  of  Massachusetts  in 
Daniels  w.  Newton,  114  Mass.  530,  and  never  applied  in  this  court. 
Accordingly,  the  right  to  maintain  the  present  action  was  justified  upon 
the  principle  supposed  to  be  established  by  those  cases. 

1  Now  followed  by  the  Federal  Courta,  Roehm  v.  Horst,  178  U.  S.  1,  affinning  91 
Fed.  Kep.  (C.  C.  A.)  345,  which  affirmed  84  Fed.  Rep.  56.5 ;  Grau  v.  McVicker,  8  Bisa. 
1.3;  Dingley  v.  Oler,  11  Fed.  Kep.  372;  Foss,  &c.  Co.  v.  Bullock,  59  Fed.  Kep.  83,  87; 
Miirks  I).  Van  Eeglieii,  85  Fed.  Kep.  (0.  C.  A.)  853.  The  Supreme  Court  long  re- 
mained apparently  undecided.  Cleveland  Kolling  Mill  v.  Khodes,  121  U.  S.  255,  264; 
Pierce  v.  Tenncs.see,  &c.  R.  R.  Co.,  173  U.  S.  1,  12.  See  also  Edward  Hines  Lumber 
Co.  V.  Alley,  73  Fed.  Rep.  (C.  C.  A.)  603. 

Clark  V.  National  Benefit  Co.,  67  Fed.  Rep.  222,  must  now  be  regarded  as  overruled 
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The  construction  we  place  upon  what  passed  between  the  parties 
renders  it  unnecessarj-  for  us  to  discuss  or  decide  whether  the  doctrine 
of  these  authorities  can  be  maintained  as  applicable  to  the  class  of  cases 
to  which  the  present  belongs  ;  for,  upon  that  construction,  this  case 
does  not  come  within  the  operation  of  the  rule  invoked. 

In  Smoot's  case,  15  Wall.  36,  this  court  quoted  with  approval  the 
qualifications  stated  by  Benjamin  on  Sales,  1st  ed.  424,  2d  ed.  §  568, 
that  "  a  mere  assertion  that  the  party  will  be  unable,  or  will  refuse  to 
perform  his  contract,  is  not  suflficient ;  it  must  be  a  distinct  and  un- 
equivocal absolute  refusal  to  perform  the  promise,  and  must  be  treated 
and  acted  upon  as  such  by  the  party  to  whom  the  promise  was  made ; 
for,  if  he  afterwards  continue  to  urge  or  demand  a  compliance  with  the 
contract,  it  is  plain  that  he  does  not  understand  it  to  be  at  an  end." 

We  do  not  find  any  such  refusal  to  have  been  given  or  acted  upon  in 
the  present  case,  and  the  facts  are  not  stronger  than  those  in  Avery  v. 
Bowden,  5  E.  &  B.  714,  s.  c.  6  E.  &  B.  953,  which  were  held  not  to 
constitute  a  breach  or  renunciation  of  the  contract.  The  most  recent 
English  case  on  the  subject  is  that  of  Johnstone  v.  Milling,  in  the  Court 
of  Appeals,  16  Q.  B.  D.  460,  decided  in  January  of  the  present  year, 
which  holds  that  the  words  or  conduct  relied  on  as  a  breach  of  the  con- 
tract by  anticipation  must  amount  to  a  total  refusal  to  perform  it,  and 
that  that  does  not  by  itself  amount  to  a  breach  of  the  contract,  unless 
so  acted  upon  and  adopted  by  the  other  party. 

The  present  action  was  prematurely  brought  before  there  had  been  a 
breach  of  the  contract,  even  in  this  sense,  by  the  defendants  ;  for  what 
they  said  on  July  15  amounted  merely  to  a  refusal  to  comply  with  the 
particular  demand  then  made  for  an  immediate  delivery. 

The  judgment  is  accordingly  reversed  upon  the  writ  of  error  sued 
out  by  the  defendants  below,  and  the  cause  remanded,  with  in- 
structions to  take  further  proceedings  therein  according  to  law  ; 
and  upon  the  icrit  of  error  of  plaintiffs  below  judgment  will  be 
given  that  they  take  nothing  by  their  writ  of  error. 


THO^IAS  J.  DANIELS   v.  SAMUEL   F.   J.   NEWTON. 
SuFKEUE  Judicial  Court  of  Massachusetts,  January  Term,  1874, 

[Reported  in  114  Massachusetts,  530.] 

Wells,  J.  This  action  is  for  breach  of  an  agreement  in  writing, 
under  seal,  for  the  purchase  of  certain  land  from  the  plaintiff  by  the 
defendants.  The  time  for  performance  is  indicated  by  two  clauses,  — 
one  that  "  said  premises  are  to  be  conveyed  within  thirty  days  from 
this  date  ; '"  the  other  that  "  in  case  the  said  parties  of  the  second  part 
should  fail  to  sell  their  estate  at  the  expiration  of  the  thirty  daj's,  then 
we  agree  to  extend  this  agreement  for  thirty  days."     The  inference 
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from  the  latter  clause  is  that  the  defendants  were  to  have  the  whole 
thirty  da3'8  for  performance  on  their  part,  and,  in  the  contingency  men- 
tioned, thirty  da\'8  more.  Such  was  the  effect  given  to  the  terms  of 
the  written  instrument,  by  the  ruling  at  the  trial,  and  we  think 
correctl}'. 

The  plaintiff  relied  upon  a  supposed  breach  of  the  agreement  by  the 
defendants  within  the  thirty  days ;  to  wit,  May  29,  — the  writing  being 
dated  May  15,  —  and  thereupon  had  brought  his  action  May  30.  The 
ruling  of  the  court  upon  this  point  was  that  if  the  defendants  "  fixed  a 
day,  within  said  thirty  days,  for  the  performance  of  said  agreement  by 
the  respective  parties,  and  the  plaintiff  was  then  read}'  to  perform  his 
part,  and  the  defendants  then  refused  absolutely  to  perform  said  agree- 
ment on  their  part,  then  or  at  any  other  time,  that  would  be  a  breach 
of  the  agreement  on  their  part  for  which  the  plaintiff  can  maintain  this 
action." 

We  do  not  understand  this  ruling  to  have  been  based  upon  the  sup- 
position of  an  oral  agreement  in  regard  to  the  time  of  performance 
varying  the  terms  of  the  written  instrument  as  an  executor}'  contract. 
It  would  have  been  clearly  erroneous  in  that  aspect ;  first,  because  no 
such  substituted  agreement  is  set  forth  in  the  declaration  ;  secondly, 
because  such  an  oral  agreement  in  regard  to  land  would  be  within  the 
Statute  of  Frauds,  and  could  not  be  so  enforced. 

Subsequent  oral  agreements  in  regard  to  the  mode  and  time  of  per- 
formance of  written  contracts  relating  to  land  are  doubtless  admissible 
to  affect  the  question  whether  the  conduct  of  either  party,  as  proved, 
constitutes  a  breach  of  his  written  agreement.  In  that  aspect,  the  evi- 
dence adduced  by  the  plaintiff  in  this  case  was  competent,  and  might 
have  warranted  the  jur}'  in  finding  a  breach  of  the  contract  by  the 
defendants,  if  they  did  not  revoke  their  refusal  within  the  thirt}'  days, 
even  without  any  further  offer  to  perform  on  the  part  of  the  plaintiff. 

The  action  having  been  brought  immediately  upon  the  refusal,  and 
within  the  time  allowed  for  performance  by  the  terms  of  the  written 
contract  sued  upon,  the  effect  of  the  ruling  was  that  an  absolute  refusal 
of  performance,  purporting  and  intended  to  be  a  refusal  to  fulfil  the 
contract  at  any  time,  would  be  of  itself  a  breach  of  a  contract  for  acts 
to  be  done  within  a  time  not  3'et  expired,  so  that  an  action  would  lie 
fortliwilh.  The  proposition  involved  in  this  ruling,  to  wit,  that  there 
may  be  a  breach  of  contract,  giving  a  present  right  of  action,  before 
the  performance  is  due  by  its  terms,  seems  to  have  been  adopted  by 
recent  English  decisions.  Frost  v.  Knight,  L.  R.  7  Ex.  Ill  (1872); 
Hochster  r.  De  la  Tour,  2  E.  &  B.  678  (1853). 

It  is  said  to  be  applicable,  not  only  in  cases  where  performance  has 
been  rendered  impossible  by  the  voluntary  conduct  of  the  party,  as  in 
agreements  for  marriage  or  conveyance  of  land  by  marriage  or  convey- 
ance U)  another,  and  b}'  way  of  exception  to  the  general  rule  formerly 
maintained,  but  to  the  full  extent  of  a  general  rule  ;  so  that  an  absolute 
and  unqualified  declaration  of  a  purpose  not  to  fulfil  or  be  held  by  the 
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contract,  made  by  one  party  to  the  other,  may  be  treated  as  of  itself  a 
present  breach  of  the  contract  by  repudiation,  as  well  before  as  after 
the  time  stipulated  for  its  fulfilment  by  such  party.  The  point  was 
elaborately  discussed  in  Frost  v.  Knight  by  Lord  Chief  Justice  Cock- 
burn  ;  and  the  principle  evolved  is  expressed  in  these  propositions  on 
page  114  :  — 

'•  The  promisee  has  an  inchoate  right  to  the  performance  of  the  bar- 
gain, which  becomes  complete  when  the  time  for  performance  has 
arrived.  In  the  mean  time  he  has  a  right  to  have  the  contract  kept 
open  as  a  subsisting  and  effective  contract.  Its  unimpaired  and  unim- 
peached  efficacy  may  be  essential  to  his  interests.  His  rights  acquired 
under  it  may  be  dealt  with  b}'  him  in  various  ways  for  his  benefit  and 
advantage." 

''  The  contract  having  been  thus  broken  by  the  promisor  and  treated 
as  broken  b}'  the  promisee,  performance  at  the  appointed  time  becomes 
excluded,  and  the  breach  by  reason  of  the  future  non-performance 
becomes  virtually'  involved  in  the  action  as  one  of  the  consequences  of 
the  repudiation  of  the  contract ;  and  the  eventual  non-performance  may 
therefore,  by  anticipation,  be  treated  as  a  cause  of  action,  and  damages 
be  assessed  and  recovered  in  respect  of  it,  though  the  time  for  perform- 
ance may  yet  be  remote." 

The  first  of  these  two  propositions  would  apph'  with  peculiar  force 
to  commercial  paper,  especiallj'  if  its  repudiation  by  the  maker  were 
made  public.  We  see  no  reason  for  a  distinction  which  should  exclude 
it  from  the  same  rule  that  applies  to  other  promises  in  writing,  in 
respect  to  what  will  constitute  a  breach  of  the  principal  contract  between 
the  maker  and  pa3'ee.  We  are  not  aware,  however,  that  any  decision 
has  carried  out  the  rule  b}-  applying  it  to  such  contracts  ;  and  we  doubt 
if  the  learned  jurists  who  propounded  it  would  have  been  willing  to 
follow  it  to  that  extent. 

The  doctrine  has  never  been  adopted  in  this  Commonwealth,  nor  has 
it  received  anj'  recognition,  so  far  as  we  are  able  to  learn,  beyond  that 
in  Heard  v.  Bowers,  23  Pick.  455,  460.  The  court  in  that  case  refer  to 
Ford  r.  Tiley,  6  B.  &  C.  325,  327,  and  5  Vin.  Ab.  224 ;  the  doctrine 
announced  in  Ford  v.  Tilej*  being,  as  it  appears  to  us,  an  erroneous 
application  of  the  maxims  contained  in  Viner. 

A  renunciation  of  the  agreement,  by  declarations  or  inconsistent  con- 
duct, before  the  time  of  performance,  ma3-  give  cause  for  treating  it  as 
rescinded,  and  excuse  the  other  part}-  from  making  ready  for  perform- 
ance on  his  part,  or  relieve  him  from  the  necessity  of  offering  perform- 
ance in  order  to  enforce  his  rights.  It  may  destroy  all  capacity  of  the 
party,  so  disavowing  its  obligations,  to  assert  rights  under  it  afterwards, 
if  the  other  party  has  acted  upon  such  disavowal.  But  we  are  unable 
to  see  how  it  can  of  itself  constitute  a  present  violation  of  any  legal 
rights  of  the  other  party,  or  confer  upon  him  a  present  right  of  action. 
An  executory  contract  ordinarily  confers  no  title  or  interest  in  the  sub- 
ject-matter of  the  agreement.    Until  the  time  arrives  when,  bj'  the  terms 
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of  the  agreement,  he  is  or  might  be  entitled  to  its  performance,  he  can 
suffer  no  injur}-  or  deprivation  which  can  form  a  ground  of  damages. 
There  is  neither  violation  of  right  nor  loss  upon  which  to  found  an 
action.  The  true  rule  seems  to  us  to  be  that  in  order  to  charge  one  in 
damages  for  breach  of  an  executor}'  personal  contract,  the  other  party 
must  show  a  refusal  or  neglect  to  perform,  at  a  time  when  and  under 
conditions  such  that  he  is  or  might  be  entitled  to  require  performance. 
Frazier  v.  Cushman,  12  Mass.  277  ;  Pomroy  v.  Gold,  2  Met.  500 ; 
Hapgood  V.  Shaw,  105  Mass.  276  ;  Carpenter  v.  Holcomb,  105  Mass. 
280.  Such  undoubtedly  was  the  interpretation  of  the  common  law  in 
all  the  earlier  decisions.  Phillpotts  v.  Evans,  5  M.  &  W.  475  ;  Ripley 
V.  M'Clure,  4  Exch.  345  ;  Lovelock  v.  Franklyn,  8  Q.  B.  371. 

The  case  of  Ford  v.  Tiley,  6  B.  &  C.  325,  cited  in  Heard  v.  Bowers, 
was  an  action  on  an  agreement  of  the  defendant  that  he  would,  as  soon 
as  he  should  become  possessed  of  a  certain  public  house,  execute  a 
lease  thereof  to  the  plaintiff  for  a  term  of  years  from  December  21, 
1825.  There  was  in  fact  an  outstanding  lease  of  the  premises  to 
another,  to  expire  at  midsummer,  in  1827.  Before  that  term  expired 
the  defendant  joined  with  the  trustees,  who  held  the  legal  title,  in  a 
lease  to  another  part}'  for  twenty-three  years.  It  was  held  to  be  a 
breach  of  his  agreement  with  the  plaintiff,  for  which  an  action  would  lie 
at  once  ;  because  the  defendant  had  given  up  his  right  to  have  the  pos- 
session, and  put  it  out  of  his  power,  so  long  as  his  own  lease  for  twenty- 
three  3'ears  should  last.  It  does  not  appear  that  the  suit  was  brought 
before  December  21,  1825  ;  nor  that  the  time  when  the  defendant  would 
become  possessed  was  mentioned  in  the  agreement.  It  was  not  the 
case  of  an  agreement  to  make  a  lease  at  a  named  future  day.  The  out- 
standing lease  was  an  extrinsic  fact,  merel}'  affecting  the  occurrence  of 
the  contingenc}'  upon  which  the  performance  of  the  agreement  de- 
pended ;  it  had  no  other  force  in  the  contract.  When,  therefore,  the 
defendant  made  a  lease  to  a  stranger  he  could  no  longer  say  that  he 
was  prevented  from  becoming  possessed  b}'  the  outstanding  previous 
lease,  because  he  had  put  it  out  of  his  power  to  come  into  possession  if 
that  were  surrendered  or  otherwise  terminated.  The  plaintiff's  right  to 
have  a  lease  presently  was  subject  only  to  a  contingency  of  which  the 
defendant  had  no  longer  the  ability  to  avail  himself  The  judgment 
accords  with  the  rule  we  have  indicated.  But  in  giving  judgment, 
Bay  ley,  J.,  citing  1  Rol.  Ab.  248,  5  Vin.  Ab.  225,  21  Ed.  IV.  55,  and 
Co.  Litt.  221  b,  proceeds  to  say  :  "  Now,  if  the  feoffment  of  a  stranger 
before  the  day  be  a  breach  of  a  condition  to  enfeoff  J.  S.  at  a  given 
day.  the  granting  of  a  lease  to  a  stranger  before  the  day  will  be  a 
breach  of  a  contract  to  grant  a  lease  to  J.  S.  at  a  given  da}',  and  a  for- 
tiori will  be  a  breach  so  long  as  the  lease  to  such  stranger  remains  in 
force." 

It  seems  to  us,  however,  that  the  reasoning  from  conditions  of  for- 
feiture or  defeasance  to  executory  contracts  is  illogical.  If  one,  having 
an  estate  on  condition,  by  his  own  act  in  dealing  with  the  estate,  puts 
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it  out  of  his  power  to  perform  or  compl}-  with  the  condition,  he  does 
what  is  inconsistent  with  the  terms  upon  which  alone  he  has  the  estate, 
and  his  grantor  may  re-enter,  even  before  the  time  of  stipulated  per- 
formance, not  because  of  a  new  right  acquired  by  the  terms  of  the 
agreement,  but  because  the  right  of  the  other  party  having  become  for- 
feited or  extinguished  by  his  breach  of  the  condition,  or  violation  of 
the  terms  of  his  tenancy,  the  grantor  or  feoffor  is  restored  to  his  former 
estate  and  right.  It  is  by  virtue  of  that  right  or  title  that  he  enters, 
the  other  party  being  no  longer  able  to  avail  himself  of  his  conditional 
estate  or  right.  The  analogy  holds  good  if  the  plaintiff's  right  to 
require  performance  of  the  agreement  awaits  only  a  contingency  which 
the  defendant  removes  by  making  it  impossible,  which  was  the  real  case 
in  Ford  v.  Tiley,  It  gives  no  support  to  the  very  different  proposition 
that,  in  a  contract  to  be  performed  on  a  given  day,  the  voluntary  dis- 
ability of  one  party  will  entitle  the  other  to  require  performance,  or  to 
have  an  action  for  non-performance,  before  that  day  arrives. 

The  distinction  is  recognized  by  the  authorities  referred  to  by  Mr. 
Justice  Bay  ley.  Lord  Coke  says :  "  And  herein  a  diversity  is  to  be 
observed  between  a  disability  for  a  time  on  the  part  of  the  feoffee  and 
a  disabiUty  for  a  time  on  the  part  of  the  feoffor."  In  the  one  case, 
albeit  "  a  certain  day  be  limited,  yet  the  feoffee  being  once  disabled  is 
ever  disabled."  "And  the  reason  of  the  diversity  is,  for  that,  as  Lit- 
tleton saith,  maintenant  by  the  disability  of  the  feoffee,  the  condition  is 
broken,  and  the  feoffor  ma}'  enter,  but  so  it  is  not  by  the  disability  of 
the  feoffor  or  his  heirs  ;  for  if  they  perform  the  condition  within  the 
time,  it  is  sufficient,  for  that  they  ma}-  at  any  time  perform  the  condition 
before  the  day."     Co.  Litt.  221  b ;  5  Vin.  Ab.  224,  Condition,  B.  c. 

We  have  examined  with  care  the  opinions  of  Lord  Chief  Justice 
Cockburn  in  Frost  v.  Knight,  and  of  Lord  Campbell  in  Hochster  v.  De  la 
Tour,  and  we  are  not  convinced  that  the  conclusions  at  which  they 
arrive  are  founded  in  sound  principles  of  jurisprudence,  or  sustained  by 
the  authorities  cited  in  their  support. 

Frost  V.  Knight  was  an  action  upon  a  promise  to  marry  the  plaintiff 
on  the  death  of  the  defendant's  father.  The  defendant  broke  off  the 
engagement  by  announcing  his  intention  not  to  fulfil  his  promise.  The 
action  was  brought  without  waiting  for  the  death  of  the  defendant's 
father.  The  plaintiff  having  recovered  a  verdict,  judgment  was  ar- 
rested by  the  Court  of  Exchequer;  but  on  error  it  was  held,  in  the 
Exchequer  Chamber,  tliat  she  was  entitled  to  retain  the  verdict.  The 
Lord  Chief  Justice  cites  Lovelock  v.  Frankly n,  8  Q.  B.  371,  and  Short 
V.  Stone,  8  Q.  B.  358,  as  having  "  established  that  where  a  party  bound 
to  the  performance  of  a  contract  at  a  future  time,  puts  it  out  of  his 
own  power  to  fulfil  it,  an  action  will  at  once  lie."  Neither  decision 
cited  establishes  that  proposition,  where  a  definite  time  for  performance 
is  appointed  by  the  terms  of  the  contract ;  but  only  where  the  plaintiff 
was  entitled  to  require  performance  upon  some  previous  act  or  request 
which  the  conduct  of  the  defendant  has  dispensed  with. 
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Short  V.  Stone  was  upon  a  promise  to  marry  the  plaintiff  "  within  a 
reasonable  time  after  request."  The  defendant  married  another,  and 
this  was  alleged  as  the  breach.  It  was  held  that  request  was  not 
necessar}',  and  need  not  be  alleged.  It  was  rendered  unavailing,  and 
therefore  unnecessary,  by  the  act  of  the  defendant,  which  was  of  itself 
a  breach  of  the  contract  b}'  rendering  performance  impossible.  No 
question  arose,  or  could  arise,  whether  the  action  was  premature, 
because  there  was  no  future  time  certain  for  performance.  The  defend- 
ant had  made  the  only  limit  of  time  impossible. 

Lovelock  r.  Frankl3n  was  upon  an  agreement  to  assign  a  lease,  at 
an}'  time  within  seven  years,  upon  payment  of  a  sum  named.  The 
decision  is  explicitly  upon  the  ground  that  the  option  as  to  the  time, 
within  the  seven  years,  was  with  the  plaintiff.  "  The  defendant  is  to 
be  ready  throughout."  Coleridge,  J.,  p.  375.  Denraan,  C.  J.,  sa3-s: 
"Here  the  party  puts  it  out  of  his  power  to  perform  what  he  has 
agreed  to  perform  ;  that  is,  to  assign  at  any  time  at  which  he  maj'  be 
called  upon.  This  distinction  shows  that  the  passage  cited  from  Lord 
Coke  is  inapplicable  ;  that  proves  no  more,  on  the  point  now  before  us, 
than  that  if  an  act  is  to  be  performed  at  a  future  time  specified,  the 
contract  is  not  broken  by  something  which  may  merely  prevent  the  per- 
formance in  the  mean  time.  We  are  introducing  no  novelty.  In  all 
the  cases  put  for  the  defendants  the  party  had  the  means  of  rehabili- 
tating himself  before  the  time  of  performance  arrived ;  here  he  has 
incapacitated  himself  at  the  very  time  when  he  may  be  called  on  and 
should  be  ready."  Patteson,  J.,  says:  "In  this  particular  contract 
the  defendant  has  undertaken  to  keep  himself  ready  for  the  whole  time." 
So  far  from  being  sustained  b}-  this  case,  the  proposition  to  which  it  is 
cited  by  Lord  Chief  Justice  Cockburn  is  most  carefully  excluded,  if 
not  expressly  disavowed. 

The  proposition,  even  if  established,  is  not  decisive  of  the  case  now 
before  us.  We  have  discussed  it,  however,  because  it  has  an  impor- 
tant bearing  upon  the  argument,  and  is  essential  to  the  result  reached 
in  Frost  v.  Knight.  The  Lord  Chief  Justice,  taking  it  as  established 
by  the  cases  cited,  proceeds  to  the  next  step.  He  says :  ' '  The  case 
of  Ilochster  v.  De  la  Tour,  upheld  in  this  court  in  The  Danube  &  Black 
Sea  Co.  Xenos,  13  C.  B.  (n.  s.)  825,  went  further,  and  established  that 
notice  of  an  intended  breach  of  a  contract  to  be  performed  infuturo 
had  a  like  effect." 

Ilochster  v.  De  la  Tour  appears  to  us  to  be  the  only  case  which  sus- 
tains this  position  as  an  adjudication,  although  that  decision  has  been 
recognized  in  several  subsequent  cases.  Avery  v.  Bowden,  5  E.  &  B. 
714  ;  6  K.  «fe  B.  953  ;  Wilkinson  v.  Verity,  L.  R.  6  C.  P.  206.  It  was 
an  action  upon  a  contract  of  hiring  to  go  as  courier  for  the  plaintiff 
from  June  1,  1852,  at  monthly  wages.  There  was  notice  of  renunci- 
ation of  the  employment ;  and  the  action  brought  May  22,  1852,  was 
8u.st:iin(;d.  Lord  Campbell  says:  "But  it  cannot  be  laid  down  as 
a  universal  rule  that,  where  by  agreement  an  act  is  to  be  done  on  a 
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future  day,  no  action  can  be  brought  for  a  breach  of  the  agreement  till 
the  day  for  doing  the  act  has  arrived.  If  a  man  promises  to  marry 
a  woman  on  a  future  day,  and  before  that  day  marries  another  woman, 
he  is  instantly  liable  to  an  action  for  breach  of  promise  of  marriage. 
Short  V.  Stone,  8  Q.  B.  358."  The  statement  we  have  alreadj'  made  of 
Short  V.  Stone  will  show  how  the  essential  fact  in  that  case  is  mistaken, 
and  the  reason  of  the  decision  misapplied.  He  adds:  "  If  a  man 
contracts  to  execute  a  lease  on  and  from  a  future  day  for  a  certain  term, 
and  before  that  day  executes  a  lease  to  another  for  the  same  term,  he 
may  be  immediately  sued  for  breaking  the  contract.  Ford  v.  Tilej-,  6 
B.  «fe  C.  325."  We  have  already  shown  in  what  manner  Ford  v.  Tiley 
fails  to  sustain  the  position  for  which  it  is  cited. 

In  Bowdell  v.  Parsons,  10  East,  359,  cited  by  Lord  Campbell,  as 
showing  that  upon  a  contract  for  sale  and  delivery  of  goods  at  a  future 
time,  an  action  "  might  have  been  brought  before  that  time  as  soon  as 
the  vendor  had  sold  and  delivered  to  another,"  the  only  question  was  of 
the  necessity  of  alleging  time  and  place  of  request  to  deliver  ;  the  plain- 
tiff being  entitled  to  delivery  on  request. 

In  Planch^  v.  Colburn,  8  Bing.  14,  also  cited,  no  time  was  specified. 
The  plaintitf  would  have  been  entitled  to  his  compensation  upon  per- 
formance of  the  service  he  undertook,  which  was  the  preparation  of  an 
article  or  work  for  the  defendant's  periodical  publication  within  a  rea- 
sonable time.  He  had  begun  the  work  towards  performance  on  his 
part.  Full  performance  by  him  was  rendered  useless,  and  practically 
prevented  b^'  the  defendant's  abandonment  of  the  enterprise.  The  case 
in  reality  establishes  nothing  more  than  that  the  plaintiff  was  entitled 
to  treat  the  contract  as  rescinded,  and  recover  for  what  he  had  done 
upon  a  quantum  meruit. 

Elderton  v.  Emmens,  4  C.  B.  479,  6  C.  B.  160,  and  4  H.  L.  Cas.  624, 
was  upon  a  contract  of  employment.  The  plaintiff  had  entered  upon 
the  service  and  was  dismissed.  The  case  recognizes  a  right  of  action, 
founded  upon  the  defendant's  obligation  to  continue  the  plaintiff  in  his 
service,  and  a  breach  of  that  obligation  bj-  wrongfulh'  dismissing  him. 
From  the  opinions  of  Martin,  B.,  4  H.  L.  Cas.  648,  and  of  Talfourd,  J., 
p.  652,  it  would  appear  that  the  action  was  not  brought  until  after  the 
term  of  stipulated  service  had  expired.  But  we  conceive  that  it  would 
have  afforded  no  support  to  the  doctrine  for  which  it  was  cited,  if  it  had 
been  brought  immediately  upon  the  dismissal  of  the  plaintiff;  because 
that  was  the  time  for  performance  of  the  defendant's  agreement  to 
employ  the  plaintiff,  for  breach  of  which  the  action  was  brought. 

The  Danube  &,  Black  Sea  Co.  v.  Xenos,  13  C.  B.  (n.  s.)  825,  by 
which  Hochster  v.  De  la  Tour  is  said  to  have  been  upheld,  was  an 
action  upon  an  agreement  b}-  which  the  plaintiff  was  to  receive  and 
carr}'  freight  for  the  defendant,  the  shipment  to  commence  on  August 
Ist,  and  the  action  was  not  brought  until  after  August  1st.  The  only 
question  was  whether  a  repudiation  of  the  agreement,  notified  to  the 
plaintitf  before  August  Ist,  and  not  recalled,  excused  the  plaintitf  from 
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making  an  offer  to  perform  on  that  day,  and  was  sufficient  to  show  a 
breach  of  the  agreement.  The  judgment  is  in  accordance  with  that 
in  Ripley  v.  M'CIure,  4  Exch.  345,  and  with  the  plain  rule  of  law  that 
when  the  plaintiff  is  prevented  by  the  defendant  from  performing  the 
service  or  doing  the  act  which  will  entitle  him  to  the  fruits  of  his  con- 
tract he  is  thereb}'  excused  from  performance  on  his  part,  and  is 
entitled  to  an  appropriate  remed}'  b}'  action.  Scot  v.  Mainy,  Poph.  109  ; 
Goodman  v.  Pocock,  15  Q.  B.  576  ;  Cort  v.  Ambergate,  &c.,  Railway 
Co.,  17  Q.  B.  126. 

But  the  question,  in  what  mode  and  at  what  time  that  remed}'  ma)' 
be  sought,  must  depend  upon  the  provisions  of  his  contract,  and  the 
nature  of  the  rights  to  which  it  entitles  him,  and  which  are  affected  by 
the  conduct  of  the  other  part}'.  Throughout  the  whole  discussion  both 
in  Hochster  v.  De  la  Tour  and  Frost  v.  Knight,  the  question  as  to  what 
conduct  of  the  defendant  will  relieve  the  plaintiff  from  the  necessity  of 
showing  readiness  and  an  offer  to  perform  at  the  da}',  in  order  to  make 
out  a  breach  by  the  other,  appears  to  us  to  be  confounded  with  that 
of  the  plaintiff's  cause  of  action  ;  or  rather,  the  question,  in  what  con- 
sists the  plaintiff's  cause  of  action,  is  lost  sight  of,  —  the  court  dealing 
only  with  the  conduct  of  the  defendant  in  repudiating  the  obligations  of 
his  contract. 

Much  argument  is  expended  in  both  cases  upon  the  ground  of  con- 
venience and  mutual  advantage  to  the  parties  from  the  rule  sought  to 
be  established.  But  before  that  argument  can  properly  have  weight, 
the  point  to  be  reached  must  first  be  shown  to  be  consistent  with  logical 
deductions  from  the  strictly  legal  aspects  of  the  case.  The  legal  rem- 
edy must  be  founded  on  some  present  legal  right,  and  must  conform  to 
the  nature  of  that  right.  Until  the  plaintiff  has  either  suffered  loss  or 
wrong  in  respect  of  that  which  has  already  vested  in  him  in  right,  or 
has  been  deprived  of,  or  prevented  from,  acquiring  that  which  he  is 
entitled  to  have  or  demand,  he  has  no  ground  on  which  to  seek  a  rem- 
edy by  way  of  reparation.  The  conduct  of  the  defendant  is  no  wrong 
to  the  plaintiff  until  it  actually  invades  some  right  of  his.  Actual 
injury  and  not  anticipated  injury  is  the  ground  of  legal  recovery.  The 
phiiiitiff's  rights  are  invaded  by  repudiation  of  the  contract  only  when 
it  produces  the  effect  of  non-performance,  or  prevents  him  from  enter- 
ing upon  or  completing  performance  on  his  part,  at  a  time  when  and 
in  the  manner  in  which  he  is  entitled  to  perform  it  or  to  have  it 
performed. 

That  tliis  is  the  natural  and  ordinary  rule  seems  to  be  recognized  by 
Lord  Campbell,  when  he  declares  that  "it  cannot  be  laid  down  as  a 
universal  rule,"  and. proceeds  to  point  out  exceptions.  And  Lord  Chief 
Justice  Cockburn  concedes  it  to  be  true  "  that  there  can  be  no  actual 
broach  of  a  contract  by  reason  of  non-performance,  so  long  as  the  time 
for  pcrfonnanco  has  not  yet  arrived."  L.  R.  7  Ex.  114.  But  pre- 
'-ediiig  "  inchoate  right"  is  discovered,  and  a  corresponding  obligation 
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implied,  upon  which  there  may  be  held  to  be  "a  breach  of  the  contract 
when  the  promisor  repudiates  it  and  declares  he  will  no  longer  be  bound 
by  it." 

In  Hochster  v.  De  la  Tour,  Lord  Campbell  assigns,  as  one  reason  for 
the  decision,  that  in  case  of  employment  as  courier,  and  of  promise  to 
marry,  a  relation  is  established  between  the  parties  by  the  contract, 
even  before  the  time  of  performance  ;  "  the}-  impliedly  promise  that  in 
the  mean  time  neither  will  do  anj'thing  to  the  prejudice  of  the  other 
inconsistent  with  that  relation  ;  "  and  ''  it  seems  to  be  a  breach  of  an 
implied  contract  if  either  of  them  renounces  the  engagement."  In 
Frost  V.  Knight,  the  Lord  Chief  Justice  remarks  of  the  promise  to 
marrj' :  "On  such  a  contract  being  entered  into,  not  only  does  a  right 
to  its  completion  arise  with  reference  to  domestic  relations  and  possibly 
pecuniar}'  advantages,  as  also  to  the  social  status  accruing  on  marriage, 
but  a  new  status,  that  of  betrothment,  at  once  arises  between  the  par- 
ties." "Each  becomes  bound  to  the  other;  neither  can,  consistently 
with  such  a  relation,  enter  into  a  similar  engagement  with  another  per- 
son ;  each  has  an  implied  right  to  have  this  relation  continued  till  the 
contract  is  finallj-  accomplished  by  marriage." 

These,  however,  are  considerations  which  touch  the  interpretation 
and  effect  of  the  particular  kind  of  contract ;  and  so  far  as  they  tend  to 
sustain  the  decisions  upon  the  ground  of  implied  obligations  arising  and 
requiring  observance  at  once  upon  entering  into  the  relation  b}-  means 
of  such  a  contract,  they  also  tend  to  remove  the  decisions  themselves 
out  of  the  range  of  the  question  we  are  now  discussing.  If  there  be 
sound  reason  to  deduce  from  a  promise  to  marry,  or  to  employ  in  a 
special  capacity,  at  a  future  time,  present  obligations  of  implied  contract, 
upon  which  an  action  may  be  founded,  in  which  the  breach  of  the  entire 
agreement  "by  reason  of  the  future  non-performance"  will  be  "virtu- 
ally involved,"  "  as  one  of  the  consequences  of  the  repudiation  of  the 
contract,"  it  surely  is  not  sound  reasoning  by  means  of  that  process  to 
arrive  at  the  conclusion  that  all  contracts,  having  a  future  day  for  their 
performance,  include  like  rights  and  obligations,  so  as  to  enable  one 
party  to  sue  at  once,  as  for  a  breach,  whenever  the  other  announces 
beforehand  his  purpose  of  future  non-fulfilment.  If  this  is  the  result, 
as  it  appears  to  be,  of  the  English  decisions  referred  to,  or  of  the  rea- 
soning in  those  cases,  we  cannot  accede  to  it.  We  have  no  occasion 
now  to  determine  what  may  be  the  rule  where  the  contract  may  fairh' 
be  interpreted  as  establishing  between  the  parties  a  present  relation  of 
mutual  obligations,  because  we  are  of  opinion  that  no  such  implied 
obligations  can  be  engrafted  upon  the  contract  in  the  present  case.  It 
simply  binds  the  defendants  to  receive  a  deed  of  real  estate  and  pay  or 
secure  the  purchase  money  ;  and  its  written  provisions,  by  which  alone 
their  obligations  are  to  be  ascertained,  allow  them  thirty  days  at  least 
within  which  to  fulfil  their  agreement.  The  plaintiff  could  require 
nothing  of  them  until  the  expiration  of  that  time  ;  and  no  conduct  on 
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their  part  or  declaration,  whether  of  promise  or  denial,  could  give  him 
any  cause  of  action  in  respect  of  that  agreement  of  sale.  This  action 
therefore  cannot  be  maintained.  Exceptions  sustained.  ^ 


ISAAC  PARKER  v.  ELECTA  P.  RUSSELL. 

Supreme  Judicial  Court  of  Massachusetts,  Mat  24  — 
June  28,  1882. 

[Reported  in  133  Massachusetts,  74.]' 

Contract.  The  declaration  alleged  "  that  the  defendant,  in  consid- 
eration of  the  conve3-ance  by  the  plaintiff  to  the  defendant  of  certain 
real  estate  in  Deerfield,  promised  and  agreed  to  support  and  maintain 
the  plaintiff,  furnishing  him  with  all  things  necessary  and  convenient  in 
sickness  and  in  health,  during  the  natural  life  of  the  plaintiff;  that  the 
defendant  accepted  said  conveyance,  and  has  occupied  and  used  said 
estate,  but  has  refused  and  neglected  and  still  neglects  and  refuses  to 
perform  her  said  agreement."     Writ  dated  Sept.  14,  1880.     Trial  in 

^  Pittman  v.  Pittman,  61  S.  W,  Rep.  (Ky.)  461 ;  South  Gardner  Lumber  Co.  v. 

Bradstreet,  53  Atl.  Rep.  (Me.)  1110;  Martin  v.  Meles,  179  Mass.  114;  Carstens  v. 
McDonald,  38  Neb.  858  ;  King  v.  Waterman,  55  Neb.  324  ;  Parker  v.  Pettit,  43  N.  J. 
L.  512,  517;  Stanford  v.  Mcgill,  6  N.  Dak.  536,  ace.  See  also  Perkins  v.  Frazer,  107 
La.  390. 

Wolf  V.  Marsh,  54  Cal.  228 ;  Fresno,  &c.  Co.  v.  Dunbar,  80  Cal.  530 ;  Poirier  v. 
Gravel,  88  Cal.  79;  Remy  v.  Olds,  88  Cal.  537;  Garberino  v.  Roberts,  109  Cal.  125, 
128;  Thomson  v.  Kyle,  39  Fla.  582;  Fox  v.  Kittou,  19  111.  519;  Follansbee  v.  Adams, 
86'  111.  13;  Kadish  y.  Young,  108  111.  170;  Eugesette  v.  McGilvray,  63  111.  App.  461  ; 
Kurtz  V.  Frank,  76  Ind.  594;  Adani.s  v.  Byerly,  123  Ind.  368,  371  ;  Crabtree  v.  Messer- 
smith,  19  Iowa,  179 ;  Holloway  v.  Griffith,  32  Iowa,  409  ;  McCormick  v.  B.isal,  46  Iowa, 
235  ;  Piatt  v.  Brand, 26  Mich.  173;  Sheahan  v.  Barry,  27  Mich.  217  ;  Kalkhoff  v.  Nelson, 
60  Minn.  284,  287;  Bignall,  &c.  Mfg.  Co.  v.  Pierce,  &c.  Mfg.  Co.,  59  Mo.  App.  673; 
Claes,  &c.  Mfg.  Co.  v.  McCord,  65  Mo.  App.  507  ;  Burtis  v.  Thompson,  42  N.  Y.  246; 
Howard  i:  Daly,  61  N.  Y.  362;  Ferris  v.  Spooner,  102  N.  Y.  10;  Matthews  v. 
Matthews,  62  Hun,  110;  Nichols  v.  Scranton,  &c.  Co.,  137  N.  Y.  471;  Stokes  v. 
McKay,  147  N.  Y.  223;  Union  Ins.  Co.  v.  Central  Trust  Co.,  157  N.  Y.  633,  643; 
(conf.  Shaw  i;.  Republic  L.  I.  Co.,  69  N.  Y.  286,  293 ;  Benecke  v.  Haebler,  38  N.  Y. 
App.  Div.  344;  Hicks  v.  British  Am.  Assur.  Co.,  162  N.  Y.  284;  Langan  v.  Supreme 
Council,  66  N.  E.  Rep.  (N.  Y.)  932);  vSchmitt  v.  Schnell,  14  Ohio  C.  C.  1.53;  Diem  v. 
Kol.litz,  49  Ohio  St.  41;  Stark  v.  Duvall,  7  Oklahoma,  213;  Zuck  v.  McClure, 
98  I'a.  541;  Hocking  v.  Hamilton,  158  Pa.  107;  Mountjoy  ?>.  Metzgcr,  9  Phila.  10; 
Ault  i;.  Dustin,  100  Tenn.  366;  Brown  v.  Odill,  104  Tenn.  250;  Burke  v.  Shaver, 
92  Va.  345;  Lee  v.  Mutual,  &c.  Assoc,  97  Va.  160;  Davis  v.  Grand  Rapids,  &c.  Co., 
41  VV.  Va.  717;  Chapman  ;;.  Belt-/  Co.,  48  W.  Va.  I,  contra.  See  also  Trammell  v. 
Vaughan,  158  M<j.  214;  Vandcgrift  y.  Cowles  Engineering  Co.,  161   N.  Y.  435. 

In  Benecke  v.  Haebler,  38  N.  Y.  App.  Div.  344,  the  Court  refu.sed  to  apply  the  doc- 
trine of  anticipatory  breach  to  the  case  of  a  promissory  note.  See  also  Honour  v. 
Equitable  Soc,  [1900]  1  Ch.  852 ;  Greenw.ay  v.  Gaither,  Taney,  227  ;  Flinn  r.  Mowry, 
131  Cal.  4H1.  In  lioehm  w.  Horst,  178  U.  S.  1,  17,  Fullku,  C.  J.,  distinguished  the 
case  of  a  note  on  tlio  ground  tiiat  the  doctrine  of  anticipatory  breach  only  applies  to 
contracts  where  there  are  mutual  oblifrations. 
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the  Superior  Court,  before  Bacon,  J.,  who  allowed  a  bill  of  exceptions, 
in  substance  as  follows  :  — 

The  evidence  tended  to  show  that,  in  March,  1873,  the  defendant,  for 
a  good  consideration,  agreed  to  support  the  plaintiff  during  his  life ; 
that  she  did  support  him  in  her  house  from  that  time  till  about  Oct.  1, 
1878,  when  her  house  was  destroyed  b}-  fire  ;  and  that  since  the  fire  the 
defendant  had  furnished  no  aid  or  support  to  the  plaintiff. 

The  defendant  requested  the  judge  to  rule  that  damages  could  only 
be  recovered  in  this  action  for  failure  to  furnish  support  to  the  plaintiff 
prior  to  the  date  of  the  writ ;  and  that  damages  for  such  failure  since 
the  date  of  the  writ  must  be  sought  in  another  action.  The  judge  de- 
clined to  so  rule,  and  instructed  the  jury  that  if  the  defendant,  for  a 
period  of  about  two  3'ears,  neglected  to  furnish  aid  or  support  to  the 
plaintiff,  without  any  fault  of  the  plaintiflT,  the  plaintiff  might  treat  the 
contract  as  at  an  end,  and  recover  damages  for  the  breach  of  the  con- 
tract as  a  whole  ;  and  that  the  plaintiff  would  be  entitled  to  recover 
compensation  for  the  past  failure  of  the  defendant  to  furnish  him  aid 
and  support  and  full  indemnity  for  his  future  support. 

The  defendant  also  requested  the  judge  to  rule  that  the  plaintiff, 
under  his  declaration,  could  not  recover  damages  for  any  period  subse- 
quent to  the  date  of  tlie  writ ;   but  the  judge  declined  so  to  rule. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $972.25  ; 
and  found  specially  that  the  support  of  the  plaintiff,  under  the  terms  of 
the  contract,  from  the  date  of  the  fire  to  the  date  of  the  writ,  was  of  the 
value  of  $377.40,  and  that  the  same  from  the  date  of  the  fire  to  the  date 
of  the  trial  was  of  the  value  of  S473.60.  In  case  the  plaintiff'  should 
not  be  entitled  to  damages  under  the  rule  laid  down  by  the  judge,  judg- 
ment was  to  be  entered  for  the  one  sum  or  the  other,  as  this  court 
should  determine  the  rule  of  damages  to  be.  The  defendant  alleged 
exceptions. 

F.  L.  Greene^  for  the  defendant. 

A.  De  Wolf,  for  the  plaintiff. 

Field,  J.  In  an  action  for  a  breach  of  a  contract  to  support  the 
plaintiff  during  his  Ufe,  if  the  contract  is  regarded  as  still  subsisting, 
the  damages  are  assessed  up  to  the  date  of  the  writ,  and  not  up  to  the 
time  when  the  verdict  is  rendered.     Fay  v.  Guynon,  131  Mass.  31. 

But  if  the  breach  has  been  such  that  the  plaintiff  has  the  right  to 
treat  the  contract  as  absolutely  and  finally  broken  by  the  defendant, 
and  he  elects  so  to  treat  it,  the  damages  are  assessed  as  of  a  total  breach 
of  an  entire  contract.  Amos  v.  Oakley,  131  Mass.  413  ;  Schell  v. 
Plumb,  55  N.  Y.  592  ;  Remelee  v.  Hall,  31  Vt.  582  ;  Fales  y.  Hemen- 
way,  64  Maine,  373  ;  Sutherland  v.  Wyer,  67  Maine,  64  ;  Lamoreaux 
V.  Rolfe,  36  N.  H.  33;  Mullaly  v.  Austin,  97  Mass.  30;  Howard  *;. 
Daly,  61  N.  Y.  362. 

Such  damages  are  not  special  or  prospective  damages,  but  are  the 
damages  naturally  resulting  from  a  total  breach  of  the  contract,  and  are 
suffered  when  the  contract  is  broken,  and  are  assessed  as  of  that  time. 
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From  the  nature  of  the  contract  they  include  damages  for  not  perform- 
ing the  contract  in  the  future  as  well  as  in  the  past.  The  value  of  the 
contract  to  the  plaintiff  at  the  time  it  is  broken  may  be  somewhat  in- 
definite because  the  duration  of  the  life  of  the  plaintiff  is  uncertain,  but 
uncertainty  in  the  duration  of  a  life  has  not,  since  the  adoption  of  life 
tables,  been  regarded  as  a  reason  why  full  relief  in  damages  should  not 
be  afforded  for  a  failure  to  perform  a  contract  which  by  its  terms  was 
to  continue  during  life. 

When  the  defendant,  for  example,  absolutely  refuses  to  perform  such 
a  contract  after  the  time  for  entering  upon  the  performance  has  begun, 
it  would  be  a  great  hardship  to  compel  the  plaintiff  to  be  read\'  at  all 
times  during  his  life  to  be  supported  by  the  defendant,  if  the  defendant 
should  at  any  time  change  his  mind ;  and  to  hold  that  he  must  resort 
to  successive  actions  from  time  to  time  to  obtain  his  damages  piece- 
meal, or  else  leave  them  to  be  recovered  as  an  entirety  by  his  personal 
representatives  after  his  death. 

Daniels  ?.'.  Newton,  114  Mass.  530,  decides  that  an  absolute  refusal 
to  perform  a  contract  before  tlie  performance  is  due  by  the  terms  of 
the  contract  is  not  a  present  breach  of  the  contract  for  which  any 
action  can  be  maintained  ;  but  it  does  not  decide  that  an  absolute 
refusal  to  perform  a  contract  after  the  time  and  under  the  conditions  in 
which  the  plaintiff  is  entitled  to  require  performance,  is  not  a  breach 
of  the  contract,  even  although  the  contract  is  by  its  terms  to  continue 
in  the  future. 

The  cases  cited  by  the  defendant  are  not  inconsistent  with  these 
views.  In  Pierce  v.  Woodward,  6  Pick.  206,  the  declaration  was  for 
a  breach  of  a  negative  promise,  namely,  "  not  to  set  up  the  business  of 
a  grocer  "  within  certain  limits  ;  and  it  was  held  that  the  damages  could 
be  assessed  only  to  the  date  of  the  writ.  The  defendant  might  at  any 
time,  without  the  consent  of  the  plaintiff,  stop  carrying  on  the  business, 
when  the  plaintiff's  damages  would  necessarily  cease. 

Powers  V.  Ware,  4  Pick.  106,  was  an  action  of  covenant  broken, 
brought  by  the  overseers  of  the  poor,  under  the  St.  of  1793,  c.  59,  §  5, 
for  the  breach  of  a  covenant  to  maintain  an  apprentice  under  an  inden- 
ture of  apprenticeship.  The  court  in  the  opinion  speak  of  the  common- 
law  rule  in  assessing  damages  onl}-  to  the  date  of  the  writ.  But  the 
statute  under  which  the  action  was  brought  prevented  the  overseers 
from  treating  the  contract  as  wholly  at  an  end,  because  it  gave  the  ap- 
prentice a  right  of  action  when  the  term  is  expired,  "  for  damages  for 
the  causes  aforesaid,  other  than  such,  if  any,  for  which  damages  may 
have  been  recovered  as  aforesaid,"  that  is,  by  the  overseers. 

Ilamhleton  v.  Veere,  2  Saund.  169,  was  an  action  on  the  case  for 
enticing  away  an  apprentice  ;  and  Ward  v.  Rich,  1  Vent.  103,  was  aa 
action  for  abducting  a  wife;  and  neither  throws  much  light  on  the  rule 
of  damages  for  breach  of  a  contract. 

Horn  V.  Chandler,  1  Mod.  271,  was  covenant  broken  upon  an  inden- 
ture of  an  infant  apprentice,  who  under  the  custom  of  London  had 
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bound  himself  to  serve  the  plaintiff  for  seven  j-ears ;  the  deelaratiou 
alleged  a  loss  of  service  for  the  whole  term,  a  part  of  which  was  unex- 
pired ;  on  demurrer  to  the  plea,  the  declaration  was  held  good,  but  it 
was  said  "  that  the  plaintiff  may  take  damages  for  the  departure  onl}', 
not  the  loss  of  service  during  the  term  ;  and  then  it  will  be  well 
enough."  But  if  this  be  law  to-day  in  actions  on  indentures  of  ap- 
prenticeship, it  must  be  remembered  that  they  are  peculiar  contracts,  in 
which  the  riglits  and  obligations  of  the  parties  are  often  affected  by 
statutory  regulations,  and  in  some  cases  they  cannot  be  avoided  or 
treated  as  at  an  end  at  the  will  of  the  parties. 

In  this  case,  the  declaration  alleges  in  effect  a  promise  to  support  the 
plaintiff  during  his  life,  from  and  after  receiving  the  conveyance  of  cer- 
tain real  estate,  an  acceptance  of  such  conveyance,  and  a  neglect  and 
refusal  to  perform  the  agreement.  These  are  sufficient  allegations  to 
enable  the  plaintiff  to  recover  damages  as  for  a  total  breach.  The 
court  instructed  the  jury  that,  "  if  the  defendant  for  a  period  of  about 
two  years  neglected  to  furnish  aid  or  support  to  the  plaintiff,  without 
anj'  fault  of  the  plaintiff,  the  plaintiff  might  treat  the  contract  as  at 
an  end,  and  recover  damages  for  the  breach  of  the  contract  as  a 
whole."  We  cannot  sa}'  that  this  instruction  was  erroneous  as  applied 
to  the  facts  in  evidence  in  the  cause,  which  are  not  set  out. 

The  jury  must  have  found  that  the  plaintiff  did  treat  the  contract  as 
finall}-  broken  by  the  defendant,  and  the  propriety  of  this  finding  on  the 
evidence  is  not  before  us. 

Judgment  on  the  verdict /or  the  larger  suni.^ 

1  Pierce  v.  Tennessee,  &c.  Co.,  173  U.  S.  1  ;  Re  Manhattan  Ice  Co.,  114  Fed.  Rep. 
399;  Northrop  v.  Mercantile  Trust  Co.,  119  Fed.  Rep.  969;  Strauss  v.  Meertief,  64 
Ala.  299  ;  Howard  Col.  v.  Turner,  71  Ala.  429  ;  ^tna  Life  Ins.  Co.  v.  Nexsen,  84  lud. 
347 ;  Goldman  v.  Goldman,  51  La.  Ann.  761 ;  Sutherland  v.  Wyer,  67  Me.  64;  Speirs 
V.  Union  Drop-Forge  Co.,  180  Mass.  87;  Cutter  v.  Gillette,  163  Mass.  95  ;  Girard  v. 
Taggart,  5  S.  &  R.  19;  King  v.  Steiren,  44  Pa.  99;  Chamberlin  v.  Morgan,  68  Pa. 
168;  Remelee  v.  Hall,  31  Vt.  582  ;  Treat  v.  Hiles,  81  Wis.  280.  See  also  Majne  on 
Damages  (6th  ed.),  106  et  seq. ;  Sutherland  on  Damages,  §§  108,  112,  113. 

The  contrary  decisions  of  Lichtenstein  f.  Brooks,  75  Tex.  196,  198;  Gordon  v. 
Brewster,  7  Wi.s.  355  (conf.  Treat  v.  Hiles,  81  Wis.  280  ;  Walsh  v.  Myers,  92  Wis. 
397),  are  not  to  be  supported.     See  also  Salvers  v.  Smith,  67  Ark.  526. 

In  Henry  v.  Rowell,  Exec,  64  N.  Y.  Supp.  488,  aff'd  without  opinion,  in  63  N.  Y. 
App.  Div.  620,  the  plaintiff  and  his  sister,  the  defendant's  testator,  entered  into  a  con- 
tract in  1872,  by  which  the  plaintiff  agreed  to  board  and  lodge  his  sister  during  her 
life,  and  she  agreed,  in  consideration  thereof,  to  leave  the  plaintiff  all  the  property  she 
should  own  at  the  time  of  her  death.  She  lived  with  the  plaintiff  until  1884.  She 
then  left,  intending  not  to  return,  as  she  made  evident  at  the  time.  In  1898  she  died, 
leaving  the  plaintiff  only  $100.  The  plaintiff  thereafter  began  this  action.  The 
Court  held  that  the  action  was  barred.  Gatnor,  J.,  said :  "  The  plaintiff  could  not 
maintain  a  suit  in  equity  for  specific  performance,  nor  an  action  to  recover  the  value 
of  the  property  left  by  the  decedent.  The  only  action  he  could  maintain  is  the  one 
he  has  brought,  i  e.  to  recover  the  actual  damage  he  has  sustained,  which  he  puts  at 
the  value  of  the  board  and  lodging  he  actually  furnished.  The  cause  of  action  for 
that  did  not  arise  on  the  failure  of  the  decedent  to  leave  a  will  giving  the  plaintiff  all 
of  her  property.  She  had  not  agreed  to  leave  him  all  of  her  property  by  will  for  one 
year's  or  twelve  years'  board  and  lodging,  hut  for  continuous  board  and  lodging  up  to 
her  death.     If  it  had  continued  up  to  her  death,  and  she  had  failed  to  leave  all  of  her 
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CLARK  V.   MARSIGLIA. 
New  York  Supreme  Court,  July,  1845. 

[Reported  in  1  Denio,  317.] 

Error  from  the  New  York  Common  Pleas.  Marsiglia  sued  Clark  in 
the  court  below  in  assumpsit,  for  work,  labor,  and  materials,  in  cleaning, 
repairing,  and  improving  sundry  paintings  belonging  to  the  defendant. 
The  defendant  pleaded  7ion  assumpsit. 

The  plaintiff  proved  that  a  number  of  paintings  were  delivered  to 
him  by  the  defendant  to  clean  and  repair,  at  certain  prices  for  each. 
They  were  delivered  upon  two  occasions.  As  to  the  first  parcel,  for 
the  repairing  of  which  the  price  was  seventy-five  dollars,  no  defence 
was  offered.  In  respect  to  the  other,  for  which  the  plaintiflT  charged 
one  hundred  and  fift3'-six  dollars,  the  defendant  gave  evidence  tending 
to  show  that  after  the  plaintiff  had  commenced  work  upon  them,  he 
desired  him  not  to  go  on,  as  he  had  concluded  not  to  have  the  work 
done.  The  plaintiff,  notwithstanding,  finished  the  cleaning  and  repair- 
ing of  the  pictures,  and  claimed  to  recover  for  doing  the  whole,  and  for 
the  materials  furnished,  insisting  that  the  defendant  had  no  right  to 
countermand  the  order  which  he  had  given.  The  defendant's  coun- 
sel requested  the  court  to  charge  that  he  had  the  right  to  countermand 
his  instructions  for  the  work,  and  that  the  plaintiff  could  not  recover 
for  any  work  done  after  such  countermand. 

The  court  declined  to  charge  as  requested,  but  on  the  contrary,  in- 
structed the  jury  that  inasmuch  as  the  plaintiff  had  commenced  the 
work  before  the  order  was  revoked,  he  had  a  right  to  finish  it,  and  to 
recover  the  whole  value  of  his  labor  and  for  the  materials  furnished. 

property  to  the  plaintiff,  that  breach  would  have  given  a  cause  of  action  to  the  plain- 
tiff. But  that  is  not  this  case.  She  did  not  agree  to  leave  to  the  plaintiff  all  of  her 
property  for  twelve  years'  board  and  lodging,  and  lier  failure  to  leave  it  to  him 
therefor  was  the  breach  of  no  contract.  Nor  did  she  agree  to  make  a  fair  com- 
pensation by  will  for  twelve  years'  board  and  lodging,  and  her  failure  to  do  so  was 
no  breach.  Hence  the  cause  of  action  sued  upon  did  not  arise  upon  such  failure 
in  either  ca.se,  it  being  no  breach,  but  upon  the  prior  breach  of  the  contract  which 
occurred,  viz.,  her  said  abandonment  of  it.  .  .  .  In  cases  like  the  present  one  where 
the  contract  is  broken  while  it  is  being  performed  by  the  parties,  the  cause  of  action 
for  the  breach  which  arises  at  once  is  the  only  cause  of  action  which  accrues.  That 
the  contract  is  not  yet  completed  is  no  rea-son  for  postponing  the  commencement 
of  the  action  to  the  time  when  it  would  be  completed  if  carried  out,  and  reckoning 
the  running  of  the  statute  of  limitations  from  that  time.  The  plaintiff  here  was 
not  at  liberty  to  continue  to  treat  the  contract  as  in  life  until  tiie  decedent's 
death.  He  had  not  the  legal  right  to  require  or  demand  that  she  leave  a  will  giving 
him  all  of  her  property  notwithstanding  that  she  had  not  received  the  consideration 
agrf-f'd  upon  therefor;  nor  that  she  provide  in  her  will  for  a  fair  compensation  to  him 
(wliich  lie  is  now  suing  for)  for  the  amount  of  board  and  lodging  which  she  had 
received  from  liim,  for  she  had  not  .agreed  to  do  that.  His  only  right  was  to  demand 
of  her  the  damage  she  became  liable  to  him  for  by  her  refusal  to  go  on  with  the 
contract" 

C;ompare  I'ittman  v.  Pittman,  61  S.  W.  Rep.  (Kj.)  461,  and  lee  39  Am.  L.  Reg. 
H.  H.  428,  5G0,  078. 
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The  jury  found  their  verdict  accordingly,  and  the  defendant's  counsel 
excepted.     Judgment  was  rendered  upon  the  verdict. 

C.  P.  Kirkland,  for  the  plaintiff  in  error. 

A.  Tciber^  for  tlie  defendant  in  error. 

Per  Cr;RiAM.  The  question  does  not  arise  as  to  the  right  of  the 
defendant  below  to  take  away  these  pictures,  upon  which  the  plaintiff 
had  performed  some  labor,  without  pa3"ment  for  what  he  had  done,  and 
his  damages  for  the  violation  of  the  contract,  and  upon  that  point  we 
express  no  opinion.  The  plaintiff  was  allowed  to  recover  as  though 
there  had  been  no  countermand  of  the  order ;  and  in  this  the  court 
erred.  The  defendant,  b}'  requiring  the  plaintiff  to  stop  work  upon 
the  paintings,  violated  his  contract,  and  thereby  incurred  a  liability  to 
pay  such  damages  as  the  plaintiff  should  sustain.  Such  damages  would 
include  a  recompense  for  the  labor  done  and  materials  used  and  such 
further  sum  in  damages  as  might,  upon  legal  principles,  be  assessed 
for  the  breach  of  the  contract ;  but  the  plaintiff  had  no  right,  bj-  obsti- 
nately persisting  in  the  work,  to  make  the  penalty  upon  the  defendant 
greater  than  it  would  otherwise  have  been. 

To  hold  that  one  who  employs  another  to  do  a  piece  of  work  is  bound 
to  suffer  it  to  be  done  at  all  events,  would  sometimes  lead  to  great  in- 
justice. A  man  ma}-  hire  another  to  labor  for  a  year,  and  within  the 
year  his  situation  may  be  such  as  to  render  the  work  entirelj-  useless  to 
him.  The  part}-  employed  cannot  persist  in  working,  though  he  is 
entitled  to  the  damages  consequent  upon  his  disappointment.  So  if 
one  hires  another  to  build  a  house,  and  subsequent  events  put  it  out  of 
his  power  to  pay  for  it,  it  is  commendable  in  him  to  stop  the  work,  and 
pay  for  what  has  been  done  and  the  damages  sustained  bj*  the  contrac- 
tor. He  may  be  under  a  necessity  to  change  his  residence ;  but  upon 
the  rule  contended  for,  he  would  be  obliged  to  have  a  house  which  he 
did  not  need  and  could  not  use.  In  all  such  cases  the  just  claims  of 
the  party  emplojed  are  satisfied  when  he  is  full}-  recompensed  for  his 
part  performance  and  indemnified  for  his  loss  in  respect  to  the  part  left 
unexecuted  ;  and  to  persist  in  accumulating  a  larger  demand  is  not  con- 
sistent with  good  faith  towards  the  employer.  The  judgment  must  be 
reversed,  and  a  venire  de  iiovo  awarded.  Judgment  reversed} 

1  "  We  think  the  learned  circuit  judge  was  right  as  to  the  rule  of  damages  in  this 
ca.se.  As  said  by  the  learned  counsel  for  the  appellant,  the  plaintiffs  took  no  steps  to 
perform  the  contract  after  they  were  notified  by  the  defendant  that  he  refused  to  per- 
form it  on  his  part.  The  rights  of  the  parties  under  the  contract  were  fixed  at  that 
time.  Whatever  the  plaintiffs  did  with  the  logs  after  that  was  wholly  immaterial  to 
the  defendant,  except  that  the  plaintiffs  could  not  refuse  to  do  anything  more  with  the 
logs,  and  then  charge  the  defendant  in  damages  for  tlieir  loss.  That  the  profit  which 
the  plaintiffs  could  have  made  on  the  contract,  if  they  had  been  permitted  to  perform 
the  same,  is  the  correct  rule  of  damages,  and  the  one  most  in  accordance  with  equity, 
is  apparent  from  many  considerations.  Suppose  the  defendant  had  notified  the  plain- 
tiffs that  he  repudiated  the  contract  before  anything  had  been  done  under  it.  In  such 
case  could  the  plaintiffs  have  voluntarily  gone  on  and  got  out  the  logs  and  converted 
them  into  money,  and  charged  the  defendant  with  the  difference  between  the  contract 
price  and  the  price  they  sold  them  for  ?     It  leems  to  us  they  could  not.     Their  loss  in 
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ZUCK  &  HENRY  v.  McCLURE  &  CO. 
Pennsylvania  Supreme  Court,  October  13,  1881. 

[Reported  in  98  Pennsylvania  State,  541.] 

Assumpsit  by  Zuck  &  Henry  against  G.  T.  Rafferty  et  al.,  trading 
as  McClure  &  Co.  Tlie  action  was  brought  Nov.  29,  1879,  the  writ 
served  and  narr.  filed  the  same  day,  to  recover  $1,500  due  plaintiffs 
for  coke  delivered  to  the  defendants  during  the  month  of  October,  1879, 
under  a  written  contract.  The  fact  of  deliver}^  and  the  price  was  not 
disputed. 

On  the  trial,  before  Collier,  J.,  the  defendants  claimed  to  set  off  dam- 
ages sustained  by  them  b}'  reason  of  the  failure  of  the  plaintiffs  to  com- 
pl}'  with  a  subsequent  contract  for  the  delivery  of  coke  from  and  after 
Dec.  1,  1879,  at  a  stipulated  price.  The  last-mentioned  contract  was 
consummated  by  correspondence  Nov.  11,  1879,  performance  to  begin 
Dec.  1,  1879.  The  plaintiff  objected  to  the  admission  of  any  evidence 
relating  to  the  second  contract,  upon  the  ground  that  the  time  of  its 
performance  did  not  commence  until  after  the  bringing  of  this  action, 
and  that  consequently  damages  arising  from  any  breach  thereof  could  not 
be  set  off  in  this  action.  The  court,  however,  admitted  the  evidence, 
which  showed  the  existence  of  said  second  contract,  and  notice  given  on 
Nov.  19,  1879,  by  plaintiffs  to  the  defendants  that  they  could  not  com- 
ply with  the  same,  to  which  notice  the  defendants  replied  in  the  following 

letter  : — 

Pittsburgh,  Dec.  4,  1879. 

Messrs.  Zuck  &  Henry,  Connellsville,  Pa. : 

Gents,  —  We  beg  to  draw  your  attention  to  contract  between  us  by 
which  you  agree  to  furnish  us  the  product  of  the  Eldorado  Coke  Works 

such  case  woula  necessarily  l)e  the  price  the  defendant  had  agreed  to  pay  for  the  lum- 
ber, less  the  cost  of  its  production  by  the  plaintiffs.  Can  they  enhance  such  damage 
against  the  defendant  by  going  on  and  manufacturing  the  lumber  and  selling  it  at  a 
price  which  would  not  pay  for  the  cost  of  such  manufacture,  and  charge  the  loss  to  the 
defendant  'f  We  think  not.  In  tlie  case  of  the  sale  of  merchandise  the  damages  are 
limited  by  the  difference  in  value  of  the  articles  sold  and  the  price  agreed  to  be  paid 
therefor,  and  if  the  vendor  retains  the  goods  sold  after  the  date  of  delivery  fixed  on, 
and  afterwards  sells  the  goods  for  less  than  they  were  worth  at  the  time  fixed  for  the 
delivery,  he  cannot  charge  such  loss  to  the  defaulting  vendee.  Chapman  v.  Ingram, 
30  Wis.  290,  295."     Cameron  v.  White,  74  Wis.  425,  431. 

Kingman  v.  Western  Mfg.  Co.,  92  Fed.  Hep.  (C.  C.  A.)  486 ;  Moline  Scale  Co.  v. 
Beed,  52  Iowa,  307  {con/.  McAlisterw.  Safley,  65  Iowa,  719) ;  Black  v.  Woodrow,  39  Md. 
1D4,216;  Heaver  v.Lanahan,  74  Md.  493;  Collins  t>.  Delaporte,  115  Mass.  159  (semble)  ; 
Hosmer  v.  Wilson,  7  Mich.  294;  Gibbons  v.  Bente,  51  Minn.  499  ;  American  Publish- 
ing Co.  V.  Walker,  87  Mo.  App.  503  ;  Dillon  v.  Anderson.  43  N.  Y.  231  ;  Lord  >;. 
Thomas,  64  N.  Y.  107  {.lewble)  ;  Johnson  ?;.  Meeker,  96  N.  Y.  93 ;  People  v.  Aldridge, 
83  Ilnn,  279  (semhle.)  ;  Heiser  v.  Mears,  120  N.  C.  443  ;  Davis  v.  Bronson,  2  N.  Dak. 
.SOO;  Anlt  i'.  Dustin,  100  Tenn.  366;  Chicago,  &c.  Co.  v.  Barry  (Tenn.),  52  S.  W. 
Rep.  451  ;  Tufts  v.  Lawrence,  77  Tex.  526;  Derby  v.  Johnson,  21  Vt.  17;  Danforth 
V.  Walker,  .'i7  Vt.  239;  40  Vt.  257  ;  Tufts  v.  Weinfeld,  88  Wis.  647.  ncr. 

Uoobling's  Sons'  Co.  v.  Lock  Stitch  Fence  Co.,  130  111.  660,  contra.  See  also 
Southern  fV.tton  Oil  Co.  v.  Ilefliu,  99  Fed.  Rep.  (C.  C.  A.)  339;  Lake  Shore,  &c.  Ry. 
Co,  152  111.  59. 
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(fort}'  ovens)  ;  also  product  of  ovens  that  may  be  built  during  the  con- 
tinuance of  the  contract  from  Dec.  1,  1879,  to  May  31,  1880,  inclusive, 
and  to  advise  you  that  we  have  been  and  are  now  prepared  to  receive 
the  coke  under  said  contract.  If  shipments  on  our  account  are  not 
at  once  commenced,  we  will  go  into  the  market  and  buy  an  equal 
amount  of  coke  which  you  fail  to  deliver  us,  and  will  hold  you  respon- 
sible for  any  difference  in  price  which  we  may  have  to  pay,  and  will 
retain  the  balance  which  we  now  have  in  our  hands  to  secure  us  against 
any  loss  or  damage  which  we  may  sustain  from  your  failure  to  comply 
with  contract.      Yours  most  respectfully, 

McClure  «&;  Co. 

The  defendants  then  proved,  under  objection,  the  failure  of  the  plain- 
tiffs to  deliver  coke  under  the  second  contract,  and  the  purchase  by 
the  defendants  of  coke  in  the  market  at  an  advanced  price,  whereby  they 
suffered  damages  largely  exceeding  in  amount  the  plaintiff's  claim,  for 
which  the}-  asked  a  verdict  and  certificate  in  their  favor  against  the 
plaintiffs. 

The  plaintiffs  presented,  inter  alia,  the  following  point :  — 

A  notice  of  an  intended  breach  of  contract  will  operate  as  a  breach 
onl}'^  if  accepted  and  acted  upon  by  the  other  party,  who  may,  if  he 
pleases,  disregard  the  notice  and  insist  upon  performance  according  to 
the  contract,  and  if  he  does  so  insist  upon  performance,  he  cannot  after- 
wards rely  on  such  notice  as  a  breach. 

The  defendants'  letter  of  Dec.  4,  1879  (Exhibit  12),  shows  that 
defendants  did  insist  upon  performance  by  plaintiffs  according  to  the 
contract.  No  cause  of  action  therefore  accrued  to  the  defendants  until 
after  the  suit  was  brought,  and  the  defendants  are  not  entitled  to  set 
off  the  damage  in  the  action  for  that  reason. 

Answer:  As  a  whole,  this  point  is  refused. 

The  court  charged  the  jury,  in  substance,  that  the  defendants  were 
entitled  to  set  off  damages  sustained  by  reason  of  the  plaintiff's  breach 
of  the  second  contract,  and  that  the  damages  were  to  be  measured 
by  the  difference  between  the  price  at  which  the  plaintiffs  agreed  to 
deliver  the  coke  and  the  market  price  during  the  period  of  the 
contract. 

The  jury  found  a  verdict  for  the  defendants,  and  certified  a  balance 
in  their  favor  of  $36,150.12,  and  judgment  was  entered  thereon.  The 
plaintiff  thereupon  took  this  writ  of  error,  assigning  for  error  the 
refusal  of  the   above  point. 

J.  S.  Cooke  (I.  P.  Hays,  with  him),  for  the  plaintiffs  in  error. 

Welty  McCuUough,  for  the  defendant  in  error. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court,  Nov.  7, 
1881. 

This  action  was  commenced  in  the  court  below  on  the  29th  day  of 
November,  1879,  and  was  to  recover  about  $1,500  for  coke  delivered 
by  the  plaintiffs  to  the  defendants  during  the  previous  October.    There 
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was  no  serious  dispute  as  to  either  the  delivery  of  the  coke  or  the 
amount ;  but  the  defendants  set  up  as  a  defence  the  breach  of  a  con- 
tract on  the  part  of  the  plaintiffs  for  future  deliveries  of  coke.  To 
state  said  contract  briefly,  the  plaintiffs  had  agreed  to  sell  and  deliver 
to  the  defendants  the  entire  product  of  their  Eldorado  works,  compris- 
ing forty  ovens,  at  a  fixed  price  per  ton,  and  also  the  product  of  all 
other  ovens  built  by  them  during  the  continuance  of  the  contract.  This 
contract  plainl}'  appears  b}'  the  correspondence  between  the  parties, 
and  was  finally  closed  on  Nov.  11,  1879.  On  the  19th  of  the  same 
month  the  plaintiffs  notified  the  defendants  in  writing  that  they  would 
not  deliver  the  coke.  On  the  4th  of  December,  four  days  after  the  de- 
livery was  to  have  commenced  under  the  contract,  the  defendants  wrote 
to  the  plaintiffs  as  follows:  "  We  beg  to  draw  your  attention  to  con- 
tract between  us  by  which  you  agree  to  furnish  us  the  product  of  the 
Eldorado  Coke  Works  (forty  ovens)  ;  also  product  of  ovens  that  rany 
be  built  during  the  continuance  of  the  contract  from  Dec.  1.  1879,  to 
May  31,  1880,  inclusive,  and  to  advise  you  that  we  have  been  and  are 
now  prepared  to  receive  the  said  coke  under  said  contract.  If  ship- 
ments on  our  account  are  not  at  once  commenced,  we  will  go  into  the 
market  and  buy  an  equal  amount  of  coke  which  j'ou  fail  to  deliver  us, 
and  will  hold  you  responsible  for  any  difference  in  price  which  we  may 
have  to  pay,  and  will  retain  the  balance  which  we  now  have  in  our 
hands  to  secure  us  against  any  loss  or  damage  which  we  may  sustain 
from  your  failure  to  compl}'  with  contract." 

The  defendants  upon  the  trial  below  were  allowed  to  set  off  their 
damages  b}'  reason  of  the  breach  of  the  above  contract,  and  the  jury 
found  a  verdict  in  their  favor  for  $36,150.  The  single  specification  of 
error  raises  the  question  whether  there  was  any  breach  at  the  time  the 
suit  was  commenced. 

A  mere  notice  of  an  intended  breach  is  not  of  itself  a  breach  of  the 
contract.  It  ma}'  become  so  if  accepted  and  acted  on  bj-  the  other 
party.  If  the  defendants  had  accepted  the  plaintiffs'  notice  of  breach 
contained  in  their  letter  of  November  19  and  acted  upon  it,  there 
would  plainly  have  been  a  breach  of  the  contract.  The  plaintiffs  in 
such  case  could  not  have  relieved  themselves  by  commencing  to  deliver 
the  coke  on  December  1,  but  must  have  been  held  to  all  the  legal  con- 
sequences of  the  breach.  The  defendants,  however,  on  December  4,  still 
insist  upon  compliance.  They  say  "  the}'  are  now  prepared  to  receive 
said  coke  under  said  contract."  This  certainly  kept  the  contract  alive 
as  to  botli  i)arties.  The  plaintiffs  could  have  gone  on  and  delivered  the 
coke  on  December  4,  in  which  case  there  would  have  been  no  breach 
and  no  damages.  The  notice  of  an  intention  not  to  perform  the  con- 
tract, if  not  accepted  by  the  other  party  as  a  present  breach,  remains 
only  a  matter  of  intention,  and  may  be  withdrawn  at  any  time  before 
the  performance  is  in  fact  due  ;  but  if  not  in  fact  witiidrawn  it  is  evi- 
dence of  a  continued  intention  to  refuse  performance  down  to  and 
Inclusive  of  the  time  appointed  for  performance.     Ripley  v.  McClure, 
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4  Ex.  345  ;  Leake  on  the  Law  of  Contracts,  873.  The  promisee  mav 
treat  the  notice  of  intention  as  inoperative,  and  await  the  time  when 
the  contract  is  to  be  executed,  and  then  hold  the  other  party  respon- 
sible for  all  the  consequences  of  non-performance.  But  in  that  case  he 
keeps  the  contract  alive  for  the  benefit  of  the  other  party  as  well  as  his 
own  ;  he  remains  suVyect  to  all  his  own  obligations  and  liabilities  under 
it,  and  enables  the  other  party  not  onl}'  to  complete  the  contract,  if  so 
advised,  notwithstanding  his  previous  repudiation  of  it,  but  also  to  take 
advantage  of  any  supervening  circumstance  which  would  justify  him  in 
declining  to  complete  it.     Leake  on  Contracts,  supra. 

It  follows  from  the  foregoing  principles  that  on  November  29  when 
the  action  was  commenced  below,  there  was  no  breach  of  the  contract 
which  the  defendants  could  set  up  as  a  set-otf  to  the  plaintiffs'  claim. 
Nor  does  it  help  the  defendants  that  when  the  cause  was  tried  the 
breach  was  complete.  The  date  of  the  commencement  of  the  suit  is 
the  obvious  test  in  such  cases.  Morrison  v.  Moreland,  15  S.  &  R.  61 ; 
Carpenter  v.  Butterfield,  3  Johns.  Cases,  144. 

There  was  error  in  not  affirming  the  plaintiffs'  eighth  point. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded} 

^  "  The  learned  counsel  for  the  plaintiff  does  not  insist  that  the  contract  must  neces- 
sarily be  construed  to  authorize  the  plaintiff  to  continue  his  work  until  completion,  in 
the  spring  and  summer  of  1878,  irrespective  of  the  consequences  to  the  defendant,  but 
that  the  question  of  the  construction  of  the  contract  upon  that  point  was  whoUy  im- 
material in  determining  the  issues  between  the  parties.  He  insists  that  the  defendant, 
by  his  notice  of  March  30,  1878,  put  an  end  to  the  contract  absolutely,  without  any 
reference  to  the  time  when  the  work  should  or  might  be  done  under  the  contract ;  that 
he  did  not  forbid  the  plaintiff  from  going  on  and  completing  the  work  at  that  time 
but  forbade  his  doing  it  at  any  time,  either  presently  or  at  any  future  time  ;  and  that 
the  defendant  did  not  claim  to  stop  the  plaintiff  in  his  work  because  he  was  doing  it 
at  an  unseasonable  time,  and  thereby  unnecessarily  damaging  him  in  the  enjoyment  of 
his  farm. 

"There  is  great  force  in  the  argument,  and  if  the  defendant  did  forbid  the  plain- 
tiff without  cause  to  continue  the  work  at  that  time  or  at  any  other  time,  and  there 
was  no  withdrawal  on  his  part  from  that  position,  it  would  be  quite  immaterial  what 
the  construction  of  the  contract  should  be  as  to  when  the  work  could  be  lawfully 
done  by  the  plaintiff.  Looking  alone  at  the  written  notice  to  quit,  given  by  the  de- 
fendant, bearing  date  March  30,  1878,  the  refusal  of  the  defendant  to  permit  the  plain- 
tiff to  do  any  further  work  under  the  contract  would  be  absolute ;  but  there  is  evi- 
dence showing  that  the  plaintiff  did  work  after  the  notice  to  quit  was  given,  with  the 
consent  of  the  defendant.  Tlie  plaintiff  admits  this  in  his  evidence,  but  he  says  that 
the  defendaut  told  him  to  quit  when  he  had  completed  pulling  certain  stumps  which 
had  been  theretofore  marked  for  pulling  by  the  plaintiff.  It  also  appears  that  the 
defendant  offered  to  show  that  after  the  written  notice  was  given,  and  whilst  plaintiff 
was  still  at  work,  he  told  him  he  did  not  intend  to  terminate  the  contract,  but  to  stop 
his  work  until  after  he  got  his  crops  off,  and  that  he  could  then  go  on  and  pull  the 
remainder  of  the  stumps,  and  that  the  plaintiff  assented  to  that  arrangement. 

"The  evidence  offered  on  the  part  of  the  defendant  we  think  shonld  have  been  ad- 
mitted, under  the  pleadings,  as  tending  to  show  that,  notwithstanding  the  written 
notice  to  <]uit  was  absolute  and  unqualified,  still  the  plaintiff  was  informed  before  he 
quit  work,  and  before  he  had  suffered  any  injury  from  such  notice,  tliat  it  was  not  in- 
tended as  an  absolute  refusal  on  the  part  of  the  defendant  to  prevent  the  plaintiff  from 
performing  the  contract,  and  that  he  waa  at  liberty  to  perform  the  same  at  a  proper 
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ROBERT  RAYBIJRN  AND  FRED  W.  RAYBURN  v.  ANDREW 
W.  COMSTOCK  ET  AL. 

Michigan  Supremk  Court,  April  22,  23  —  May  2,  1890. 

[Reported  in  80  Michigan,  448.] 

Error  to  Alpena.  Simpson,  J.,  presiding.  Argued  April  22  and  23, 
1890.     Decided  May  2,  1890. 

Assumpsit.  Defendants  bring  error.  Reversed.  The  facts  are 
stated  in  the  opinion. 

Turnhull  &  Dafoe,  for  appellants. 

Depew  &  Rutherford  and  George  H.  Sleator^  for  plaintiffs. 

Morse,  J.  The  plaintiffs  entered  into  a  contract  with  defendants, 
Nov.  13,  1885,  in  which  they  agreed  to  go  upon  certain  lands  of  de- 
fendants, and  cut,  haul,  and  deliver  at  the  west  branch  of  Hubbard 
Lake,  upon  what  is  known  as  the  "  Lockwood  Landing,"  all  the  timber 
suitable  for  saw-logs,  for  the  sum  of  $3  per  1,000  feet.  From  two  to 
three  millions  of  said  timber  was  to  be  delivered  each  3'ear  until  all  was 
delivered.  The  timber  was  to  be  cut  clean,  and  in  a  prudent  manner, 
and  all  to  be  cut  that  was  suitable  for  lumber  or  shingles.  Said  logs 
were  to  be  well  landed  and  on  skids,  and  well  rolled  up.  Supplies 
were  to  be  furnished  out  of  the  store  of  defendants,  and  money  provided 
to  pay  the  men  employed  b}^  plaintiffs,  April  1,  1886,  and  the  balance, 
if  an}-,  to  be  paid  June  1,  1886,  for  the  logs  cut  and  delivered  the  first 
winter.  The  timber  put  in  the  second  year  was  to  be  paid  for  April  1 
and  June  1  of  1887,  as  above. 

The  plaintiffs  went  onto  the  job  in  the  fall  of  1885,  and  that  winter 
cut  and  delivered  about  two  million  feet,  and  were  paid  for  it  according 

and  seasonable  time.  This  evidence  was,  it  seems,  ruled  out  because  it  was  supposed 
not  to  be  admissible  under  the  pleadings.  We  think  it  was  clearly  admissible  under 
the  pleadings.  The  plaintiff  alleges  that  the  defendant  had  forbidden  liira  absolutely, 
and  without  assigning  any  cause,  from  doing  any  further  work  under  the  contract, 
and  K?>ts  out  in  his  complaint  the  written  notice  of  the  defendant  of  March  30,  1878. 
The  defendant,  in  liis  answer,  does  not  deny  that  he  gave  the  written  notice  as  alleged 
in  the  complaint,  but  alleges  '  that  the  plaintiiT  insisted  upon  going  on  and  pulling 
tlie  stumps  at  the  time  when  the  land  was  ordinarily  used  for  sowing  grain  and  for 
pasture,  and  during  the  season  when  the  same  was  required  for  pasturing  purposes 
and  for  sowing  and  raising  grain  tliereon,  contrary  to  the  express  agreement  of  the 
parties ;  and  tliat,  because  plaintiff  so  insisted  upon  going  on  with  tlie  work,  he  for- 
baile  him,  because  the  land  was  needed  for  the  ordinary  purposes  of  farming.'  Under 
tliin  state  of  the  pleadings,  wo  do  not  think  the  defendant  was  estopped  from  showing 
that  ho  notified  the  plaintiff,  after  the  giving  of  the  written  notice,  of  the  reason  why 
he  gave  the  same,  and  that  ho  did  not  mean  by  such  notice  to  ah.solutely  refuse  to  per- 
mit him  to  do  tlie  worlc  at  a  y)roper  season.  Such  explanation  of  the  written  notice, 
being  giv(!n  before  the  plaintiff  liad  acted  npon  it  and  quit  work,  and  before  he  had 
Bust  allied  any  damage  from  such  notice,  was  a  witlidrawal  of  the  absolute  notice  to 
tf-rminate  the  contract  contained  in  tlic  written  notice;  and  thereafter  the  plaintiff 
would  not  be  justified  in  aharidoning  the  contract,  relying  upon  such  written  notice  as 
his  justification  therefor."  Nilson  v.  Morse,  52  Wis.  240,  2.^)0.  See  also  PerkinB  v. 
Frazier,  107  La.  3'JO.     Compare  Ault  v.  Duatin,  100  Teuu.  366. 
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to  contract.  The  plaintiffs  claim  that  they  faithfully  performed  their 
contract  for  the  first  year,  and  were  always  ready  and  willing  to  per- 
form the  whole  contract,  but  that  they  were  prevented  from  doing  so 
by  the  defendants.  They  bring  this  suit,  alleging  a  breach  of  the  con- 
tract on  the  part  of  the  defendants,  and  claiming  damages  for  such 
breach.  They  also  count  upon  an  agreement  with  defendants  in  rela- 
tion to  picking  up  and  gathering  about  2,500,000  feet  of  saw-logs  scat- 
tered around  the  shores  of  Hubbard  Lake,  and  putting  them  in  booms 
read}'  to  be  towed  across  said  lake.  They  allege  that  defendants 
agreed  to  pay  them  ten  cents  per  1,000  feet  for  such  picking  up  ;  that 
they  have  completed  the  work,  and  have  not  been  paid.  The  dec- 
laration also  contains  a  claim  for  $5,000,  based  upon  the  common 
counts  in  assumpsit.  The  plea  is  the  general  issue,  with  notice  of 
recoupment. 

Upon  the  first  contract  the  testimony  upon  the  part  of  the  plaintiffs 
tended  to  show  that  the  first  year  they  performed  their  contract  sub- 
stantially, and  that  defendants  settled  up  with  them,  finding  no  fault  at 
any  time  with  the  manner  of  their  performance;  that  when  the^-  were 
ready  to  commence  again,  in  the  fall  of  1886,  and  went  to  defendants 
for  supplies,  tlie}*  were  informed  by  one  of  the  defendants,  Andrew  W. 
Comstock,  that  they  could  not  cut  another  stick  of  timber  upon  the 
lands,  —  he  calling  up  a  clerk  to  witness  that  he  forbade  their  going 
on  with  the  job.  The}'  waited  until  about  Dec.  1,  1886,  when  they 
took  another  job,  upon  which  they  lost  money.  There  was  left  when 
they  quit  upon  the  contract  about  4,000,000  feet  of  timber  uncut. 
The  defendants'  measure  showed  3,900,000.  The  plaintiffs  testified 
that  they  could  have  put  this  timber  in  at  $2  per  1,000,  or  at  a  profit 
of  $1  per  1,000. 

The  defendants  claim  that  plaintiffs  did  not  properly  perform  their 
contract  in  the  following  respects  :  Did  not  bank  all  the  logs  upon  the 
"  Lockwood  Landing;"  did  not  cut  the  timber  clean  as  they  went; 
did  not  place  all  the  logs  on  skids,  and  left  over  3,000  logs  in  the 
woods,  cut  but  not  hauled,  some  being  on  skids  and  some  on  the 
ground  ;  that,  by  reason  of  the  timber  not  being  cut  clean,  the  fire  got 
in  and  datnaged  it,  and  that  the  same  fire  burned  up  and  destroyed  a 
lai'ge  number  of  the  logs  left  in  the  woods,  and  damaged  those  that 
were  not  destroj'ed.  'I'he  defendants  denied  that  they  ever  refused  to 
let  the  plaintiffs  go  on  with  tlie  job,  and  testify  that,  Dec.  24,  1886, 
they  served  a  written  notice  upon  plaintiffs  to  proceed  at  once  and 
complete  their  contract.  The  plaintiffs  admit  receiving  this  notice,  but 
say  that  they  did  not  receive  it  until  they  had  taken  the  other  job,  and 
were,  therefore,  not  in  a  condition  to  go  on  with  it.  The  plaintiffs 
recovered  a  verdict  of  $1,560. 

The  defendants  bring  error,  and  claim,  first,  that,  there  being 
-1, 000, 000  feet  of  timber  upon  the  lands  after  the  first  j'ear's  work,  the 
plaintiffs  could  not  have  completed  the  job  in  less  than  two  years  more, 
as  the  contract  did  not  authorize  them  to  put  in  over  3,000,000  in  any 
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one  year ;  that,  as  the  defendants  notified  them  in  December,  1886,  to 
go  on  with  the  job,  the  only  damages  they  could  recover  would  be  what 
they  suffered  between  the  time  they  were  forbidden  to  go  on  and  the 
date  they  were  notified  to  proceed  ;  and  that,  under  the  most  favorable 
view,  they  could  only  get  damages  for  the  expenses  of  one  year's  delay 
and  the  interest  upon  the  profits  of  one  year's  work. 

AVe  think  the  court  charged  the  jury  correctl}'  in  this  respect.  He 
said,  in  substance,  that  when  plaintiffs  were  notified  to  proceed  with  the 
contract,  as  no  suit  had  been  commenced  at  that  time,  it  was  their  duty 
to  go  on  with  the  contract,  if  they  were  in  a  situation  to  do  so,  and  that, 
if  the  jury  believed  the  testimony  of  the  defendants,  the  plaintiffs  were 
never  prevented  from  going  on  with  the  job,  they  could  not  recover,  in 
any  event.  This  question  was  in  dispute,  and  the  jury  evideutlj'  found 
with  the  plaintiffs. 

The  testimon}'  shows  that  plaintiffs,  when  this  notice  was  served,  had 
taken  another  contract,  which  employed  all  their  teams  and  means. 
Under  their  theory-,  that  up  to  this  time  defendants  had  forbidden  their 
going  on  with  the  contract,  it  was  too  late  for  this  notice  to  have  any 
effect  whatever  upon  the  rights  of  the  parties.  Certainlv  the  defend- 
ants could  not  refuse  to  furnish  supplies,  and  forbid  plaintiffs  cutting 
any  timber  on  the  land,  and  wait  until  plaintiffs  had  taken  another 
job,  and  then  withdraw  their  refusal  to  permit  plaintiffs  to  finish  the 
contract,  and,  by  a  notice  to  them  to  go  on  and  perform,  force  plain- 
tiffs to  proceed,  or  lose  all  claim  for  damages  thereafter.  The  plaintiffs 
had  a  right  to  take  the  refusal  as  it  was  given,  and  to  seek  other  em- 
ployment upon  the  strength  of  it,  and  the3'  were  not  obliged  to  break 
the  other  contract  the}'  had  made  in  order  to  save  their  rights 
under  this  one  with  the  defendants.  In  view  of  the  fact  that  the  de- 
fendants went  on  the  premises  themselves  in  the  winter  of  1886  and 
1887,  and  took  off  500,000  feet,  and  let  the  contract  to  take  off  the 
balance  to  one  Mulvauey,  in  1887,  at  S2.50  per  1,000  feet,  we  are  satis- 
fied that  if  it  be  true,  as  claimed  by  plaintiffs,  that  defendants  refused 
to  let  them  go  on  with  the  contract  until  the}'  had  taken  another  job 
for  the  winter  of  1886  and  1887,  plaintiffs  were  fully  justified  in  treat- 
ing the  contract  as  broken  by  the  defendants,  and  were  authorized  to 
recover  damages  for  the  breach  of  the  same  as  if  no  notice  to  proceed 
had  ever  been  served  upon  them. 

The  claim  that  the  contract  had  not  been  fully  performed  by  the  plain- 
tiffs the  first  year  was,  under  the  testimony,  fairly  submitted  to  the 
jury.  There  was  a  dispute  as  to  the  lines  of  what  was  known  as  the 
"  Lockwood  Landing."  The  plaintiffs'  testimony  showed  that  a  few 
thousand  feet  were  piled  beyond  what  Comstock  claimed  to  be  the  line 
of  the  landing,  the  plaintiffs  supposing  the  line  extended  further  up  the 
creek.  After  Comstock  pointed  out  the  line,  no  more  logs  were  banked 
above  it.  If  the  jury  believed  this,  there  was  a  substantial  compliance 
with  the  contract  in  this  respect. 

Plaintitfs'  testimony  also  showed  the  timber  cut  clean,  and  in  a  pru- 
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(lent  manner.  They  admitted  that  a  few  logs  were  left  in  the  woods, 
some  of  which  were  not  skidded  ;  but  this  was  owing  to  the  fact  that 
the  season  broke  up  with  a  big  ruin-storm,  which,  with  the  piling  of 
logs  by  defendants  upon  a  pond  that  plaintiffs'  road  crossed,  pre- 
vented their  getting  all  the  logs  out.  Plaintiffs'  testimony  showed  that 
this  piling  of  logs  by  the  defendants  upon  this  pond,  along  the  sides  of 
their  road  across  it,  not  only  prevented  plaintiffs'  getting  out  all  the 
logs  they  cut,  but  also  from  cutting  and  hauling  more.  This  was  de- 
nied by  defendants  ;  but,  if  so  found  by  the  jury,  it  was  a  sufficient 
excuse  for  not  banking  all  the  logs  cut. 

The  evidence  upon  all  the  points  in  which  a  non-performance  of  the 
contract  was  averred  b3-  defendants,  coupled  with  the  testimon}-  of 
plaintiffs  that  defendants  settled  with  and  paid  them  for  the  first 
year's  work  without  finding  any  fault  whatever,  and  that  the}'  never 
complained  of  the  contract  being  broken  in  any  way  b}-  plaintiffs  until 
they  refused  to  permit  further  performance  by  plaintiffs  in  September, 
1886,  was  sufficient  to  go  to  the  jur}-,  and  was  properly'  submitted  to 
them.  They  found  against  the  defendants,  and  we  are  not  prepared  to 
say  they  were  not  warranted  in  so  finding. 

The  true  rule  of  damages  was  also  laid  down  by  the  court.  The 
plaintiffs  testified  that  it  cost  them  $2.10  per  1,000  to  put  in  what  they 
delivered  the  first  year,  and  that,  as  part  of  the  work,  such  as  getting 
camps  and  roads  in  order,  was  done  the  first  year,  so  as  to  cheapen  the 
work  on  the  job  thereafter,  they  could  have  put  the  balance  in  for  S2 
per  1.000.  They  were  therefore  entitled,  under  their  testimon}',  to  $1 
per  1.000  profit.  They  did  not  get  50  cents  per  1,000,  however,  by 
the  verdict ;  the  jury,  evidently  taking  into  consideration  the  evidence 
upon  the  part  of  defendants,  some  of  which  tended  to  show  that  there 
would  have  been  no  profit.  There  is  no  reason  shown  in  the  record 
why  the  plaintiffs  should  not  recover,  upon  a  proper  showing,  the  dif- 
ference between  the  contract  price  and  the  cost  of  putting  in  the  logs. 
There  is  no  particular  element  of  uncertainty  regarding  the  profits  the 
plaintiffs  would  have  realized  from  the  performance  of  the  contract. 
See  Goodrich  v.  Hubbard,  .51  Mich.  70;  Burrell  v.  Salt  Co.,  14  id.  34; 
Loud  0.  Campbell,  26  id.  239  ;  Leonard  v.  Beaudry,  68  id.  312,  80  id. 
16.J. 

But  the  court  committed  error  in  relation  to  the  picking  up  of  the 
logs  in  Hubbard  Lake.  Both  parties  admitted  that  there  was  a  con- 
tract in  relation  to  this  work,  but  differed  as  to  the  compensation  to 
be  paid  therefor.  The  plaintiffs  claim  they  were  to  have  10  cents  extra 
per  1 ,000  ;  and  the  defendants  testify  that  they  were  to  pay  only  2  cents 
extra  above  the  2-5  cents  for  towing,  and  that  they  had  settled  with 
plaintiffs,  and  paid  them  in  full  upon  that  basis.  Yet  the  circuit 
judge  permitted  evidence  to  be  given  that  it  was  worth  50  cents  per 
1,000  to  pick  them  up,  and  instructed  the  jury  as  follows  :  — 

"  The  second  element  in  this  case  is  the  question  in  regard  to  pick- 
ing up  these  logs  on  Hubbard  Lake.     The  plaintiffs  claim  that  defend- 
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ants  agreed  to  give  them  10  cents  a  thousand  feet  extra,  over  and  above 
the  25  cents  that  the}'  were  to  receive  for  towing.  If  there  was  a  con- 
tract between  the  defendants  and  plaintiffs  in  this  case,  and  the}-  under- 
stood it,  that  the  Ray  burns  were  to  receive  10  cents  a  thousand  for 
picking  up  those  logs,  they  were  entitled  to  it,  if  there  was  such  a  con- 
tract, and  it  was  understood  by  all  the  parties.  There  could  not  be 
any  contract  unless  they  did  understand  each  other.  But  the  defend- 
ants claim  that  the  contract  was  different.  The  defendants  claim  that 
the  plaintiffs  agreed  to  pick  them  up  for  two  cents  extra.  If  that  was 
the  contract,  and  the  parties  understood  it,  then  they  were  bound  by 
that,  because  when  they  make  their  contracts  they  are  bound  bj'  them. 
It  does  not  make  any  difference  how  hard  it  is  for  one  side  or  good  for 
the  other,  when  we  enter  into  contracts  ;  if  we  do  enter  into  them,  we 
are  bound  b}'  them.  So  that  here  are  two  separate  claims  as  to  the 
contract,  —  one  for  two  cents,  and  one  for  ten  cents.  You  are  to 
judge.  You  have  heard  the  testimony  as  to  whether  there  was  any 
contract  at  all,  and  if  so,  which  of  these  parties  is  right.  If  it  was  for 
two  cents  per  thousand  feet,  then  the  Rayburns  will  have  to  be  satis- 
fied with  that ;  and  it  seems  from  the  evidence  that  they  have  received 
that.  If  it  was  ten  cents  per  thousand  feet,  then  they  are  entitled  to 
receive  it ;  and,  if  they  have  not  received  it,  then  the}'  are  entitled  to 
receive  it  at  your  hands  in  this  suit.  But,  if  yon  find  that  these  parties 
did  not  agree  on  anything,  or  if  they  did  talk  about  it,  they  were  both 
mistaken  when  they  quit,  and  their  minds  did  not  meet  upon  this  ques- 
tion, then  there  was  no  contract  at  all,  because  it  takes  as  many  as  two 
parties  to  make  a  contract,  and  their  minds  must  meet.  If  you  should 
find  that  there  was  n't  any  contract,  and  the  work  was  done,  —  and 
that  is  admitted,  —  in  that  case  the  Rayburns  would  be  entitled  to  re- 
ceive whatever  in  your  judgment  the  work  was  reasonably  worth  ;  be- 
cause when  we  work  for  a  man,  and  there  is  no  agreement  as  to  what 
we  shall  receive,  the  law  gives  us  what  it  is  worth." 

There  was  no  ground  in  the  evidence  from  which  the  jury  might  infer 
that  there  was  no  contract,  —  that  the  minds  of  the  parties  did  not  meet. 
There  was  undoubtedly  a  parol  arrangement  as  to  the  picking  up  of 
these  logs ;  and  the  only  question  for  the  jury  to  determine  was  the 
price  to  be  paid  for  the  work.  There  was  no  misunderstanding  about 
it.  Either  the  defendants  agreed  to  pay  ten  cents  or  two  cents.  The 
burden  of  proof  was  upon  plaintiffs  to  show  that  the  price  was  ten  cents. 
Failing  in  this,  they  could  not  recover,  as  they  had  been  paid  the  two 
cents.  As  there  is  no  way  of  ascertaining  what  conclusion  the  jury  ar- 
rived at  as  to  this  matter,  the  judgment  must  be  reversed  and  a  new 
trial  granttid,  with  costs  of  this  court  to  defendants. 

The  other  justices  concurred. 
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L.   J.  KADISH  V.   A.  N.   YOUNG. 
Illinois  Supreme  Court,  November  20,  1883. 

[Reported  in  108  Illinois,  170.] 

Appeal  from  the  Appellate  Court  for  the  First  District; — heard  in 
that  court  on  appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  A.  N.  Young  and 
George  BuUen,  against  L.  J.  Kadish  and  Charles  Fleischman.  A  trial 
was  had,  resulting  in  a  verdict  and  judgment  of  $20,000  damages 
against  the  defendants. 

Mr.  t/ohn  Woodbridge  and  Mr.  Francis  Lackner  for  the  appellant 
Kadish  ;  Messrs.  Hoadley,  Johnson  &  Colson,  for  the  appellant  Fleisch- 
man. 

Mr.  William  A.  Montgomery,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  court : 

This  was  assumpsit,  by  appellees,  against  appellants,  to  recover  dam- 
ages sustained  by  the  breach  of  an  alleged  contract,  whereby,  on  the 
15th  of  December,  1880,  appellees  sold  to  appellants  100,000  bushels 
of  No.  2  barle}',  at  one  dollar  and  twent}'  cents  per  bushel,  to  be 
delivered  to  appellants,  and  paid  for  by  them,  at  such  time  during  the 
month  of  January,  1881,  as  appellees  should  elect.  Appellees  tendered 
to  appellants  warehouse  receipts  for  100,000  bushels  of  No.  2  barley 
on  the  12th  of  January-,  1881,  but  appellants  refused  to  receive  the 
receipts  and  pa}'  for  the  barley.  Within  a  reasonable  time  thereafter 
appellees  sold  the  barley  upon  the  market,  and  having  credited  appel- 
lants with  the  proceeds  thereof,  the}-  brought  this  suit,  and  on  the  trial 
in  the  circuit  court  they  recovered  the  difference  between  the  contract 
price  and  the  value  of  the  barley  in  the  market  on  the  da}-  it  was  to 
have  been  delivered  b}'  the  terms  of  the  contract.  Upon  the  trial 
appellants  denied  the  making  of  the  alleged  contract,  that  the}'  were 
partners,  or  that  any  purchase  of  the  barley  was  made  for  their  joint 
account;  and  they  also  contended,  if  a  contract  was  shown,  then  that 
on  the  next  day  after  it  was  made  they  gave  notice  to  appellees  that 
they  did  not  consider  themselves  bound  by  the  contract,  and  they 
would  not  comply  with  its  terms,  and  evidence  was  given  tending  to 
sustain  this  contention. 

The  questions  of  fact  contested  upon  the  trial  in  the  circuit  court,  and 
to  some  extent  discussed  in  argument  here,  are,  by  the  judgment  of  the 
Appellate  Court,  conclusively  settled  against  appellants,  and  we  are 
denied  the  power  of  inquiring  whether  they  are  rightly  or  wrongly 
settled.  Bridge  Co.  v.  Commissioners  of  Highways,  101  111.  519  ; 
Edgerton  v.  Weaver,  105  id.  43  ;  Indianapolis  and  St.  Louis  R.  R.  Co, 
V.  Morganstern,  106  id.  216 ;  Missouri  Furnace  Co.  v.  Abend,  107 
id.  44. 
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The  questions  of  law  to  which  our  attention  has  been  directed  by  the 
arguments  of  counsel,  arise  upon  the  rulings  of  the  circuit  judge  in 
giving  and  refusing  instructions.  He  thus  ruled,  among  other  things, 
that  appellants,  by  giving  notice  to  appellees  on  the  next  day  after  the 
making  of  the  contract  that  they  would  not  receive  the  barle}'  and 
comply  with  the  terms  of  the  contract,  did  not  create  a  breach  of 
such  contract  which  appellees  were  bound  to  regard,  or  impose  upon 
them  the  legal  obligation  to  resell  the  barley  on  the  market,  or  make  a 
forward  contract  for  the  purchase  of  other  barley  of  like  amount  and 
time  of  delivery,  within  a  reasonable  time  thereafter,  and  credit  appel- 
lants with  the  amount  of  such  sale,  or  give  them  the  benefit  of  such 
forward  contract,  but  that  appellees  had  the  legal  right,  notwithstanding 
such  notice,  to  wait  until  the  day  for  the  deliver}'  of  the  barle}'  b}' 
the  terms  of  the  contract,  and  then,  upon  appellants'  failure  to  receive 
and  pa}'  for  it  on  its  being  tendered,  to  resell  it  on  the  market,  and 
recover  from  appellants  the  difference  between  the  contract  price  of  the 
barley  and  its  market  value  on  the  day  it  was  to  have  been  delivered. 

That  in  ordinary  cases  of  contract  of  sale  of  personal  property  for 
future  delivery,  and  failure  to  receive  and  pa}"  for  it  at  the  stipulated 
time,  the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  or  current  value  of  the  propert}"  at  the  time  and 
place  of  delivery,  has  been  settled  b}'  previous  decisions  of  this  court 
(see  McNaught  v.  Dodson,  49  111.  446,  Larrabee  v.  Badger,  45  id.  440, 
and  Saladin  v.  Mitchell,  id.  79),  and  is  not  contested  by  appellants' 
counsel.  But  their  contention  is,  that  in  case  of  such  contract  of  sale 
for  future  delivery,  where,  before  the  time  of  delivery,  the  buyer  gives 
the  seller  notice  that  he  will  not  receive  the  property  and  comply  with 
the  terms  of  the  contract,  this,  whether  the  seller  assents  thereto  or 
not,  creates  a  breach  of  the  contract,  or,  at  all  events,  imposes  the 
legal  duty  on  the  seller  to  thereafter  take  such  steps  with  reference  to 
the  subject  of  the  contract,  as,  by  at  once  reselling  the  property  on  the 
market  on  account  of  the  buyer,  or  making  a  forward  contract  for  the 
purchase  of  other  property  of  like  amount  and  time  of  delivery,  shall 
most  effectually  mitigate  the  damages  to  be  paid  by  the  buyer  in  con- 
sequence of  the  breach,  without  imposing  loss  upon  the  seller.  If  the 
buyer  may  thus  create  a  breach  of  the  contract  without  the  consent  of 
the  seller,  we  doubt  not  the  duty  to  sell  (where  the  propert}'  is  in  the 
possession  of  the  seller  at  the  time),  at  least  within  a  reasonable  time 
after  such  breach,  will  result  as  a  necessary  consequence  of  the  breach. 
When  the  breach  occurs  by  a  failure  to  accept  and  pay  for  property 
tendered  pursuant  to  the  terms  of  a  contract  at  the  day  specified  for 
its  delivery,  this  is  doubtless  the  duty  of  the  seller,  and  no  reason  is 
now  perceived  why  it  should  not  equally  result  from  any  breach  of  the 
contract  upon  which  the  seller  is  legally  bound  to  act. 

But  the  well  settled  doctrine  of  the  English  courts  is,  that  a  buyer 
cannot  thus  create  a  breach  of  contract  upon  which  the  seller  is  bound 
to  act.     In  Leigh  v.  Patterson,  8  Taunt.  540  (4  Eng.  C.  L.  267),  Phill- 
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potts  et  al.  V.  Evans,  5  M.  «Sc  W.  475,  Ripley  v.  McClure,  4  Exch.  359, 
and,  it  ma}'  be,  also  in  other  early  cases,  it  was  held  a  party  to  a  con- 
tract to  be  performed  in  the  future  cannot,  by  merel}'  giving  notice  to 
the  opposite  party  that  he  will  not  perform  his  part  of  the  contract, 
create  a  breach  of  the  contract.  Subsequently,  however,  in  Cort  v. 
Ambergate,  Nottingham,  &c.  Ry.  Co.  17  Q.  B.  127,  and  more  ex- 
plicitly in  Hochster  v.  De  la  Tour,  2  E.  &  B.  678,  the  doctrine  was 
announced  as  not  in  conflict  with  previous  decisions,  that  the  part}'  to 
whom  notice  is  given  in  such  cases  will  be  justified  in  acting  upon  the 
notice,  provided  it  is  not  withdrawn  before  he  acts.  Lord  Campbell, 
C.  J.,  in  delivering  his  opinion  in  the  latter  case,  and  speaking  for  the 
court,  used  this  language  :  "The  man  who  wrongfully  renounces  a  con- 
tract into  which  he  has  deliberately  entered,  cannot  justly  complain  if 
he  is  immediately  sued  for  a  compensation  in  damages  b}'  the  man 
whom  he  has  injured,  and  it  seems  reasonable  to  allow  an  option  to  the 
injured  part}'  either  to  sue  Immediately  or  to  wait  till  the  time  when 
the  act  was  to  be  done,  still  holding  it  as  prospectively  binding  for  the 
exercise  of  this  option,  which  may  be  advantageous  to  the  innocent 
party,  and  cannot  be  prejudicial  to  the  wrong-doer." 

The  leading  text-writers  who  treat  of  this  question  follow  the  author- 
ity of  these  cases,  and  the  rule  they  announce  is  thus  expressed  in 
Sedgwick  on  Damages,  (6th  ed.)  340,  *  284  :  "  An  effort  has  been  made 
in  many  cases  by  the  purchaser  to  reUeve  himself  from  the  contract  of 
sale  before  the  time  fixed  for  performance  by  giving  notice  that  he 
would  not  be  ready  to  complete  the  agreement,  and  in  these  cases  it 
has  been  insisted  that  the  damages  should  be  estimated  as  at  the  time 
of  giving  notice  ;  but  the  English  courts  have  justly  denied  the  right  of 
either  party  to  rescind  the  agreement,  and  have  adhered  to  the  day  of 
the  breach  as  the  period  for  estimating  damages."  To  like  effect  see 
Chitty  on  Contracts,  (11th  Am.  ed.)  1079;  2  Parsons  on  Contracts, 
(6th  ed.)  676  ;  Benjamin  on  Sales,  (1st  ed.)  559,  (4th  Am.  ed.)  973  ; 
Addison  on  Contracts,  *  952  ;  Wood's  Mayne  on  Damages,  250,  *  150. 

The  question  came  before  this  court  in  Fox  v.  Kitton,  19  111.  519, 
whether,  when  a  party  agrees  to  do  an  act  at  a  future  day,  and  before 
the  day  arrives  he  declares  he  will  not  keep  his  contract  or  do  the  act, 
the  other  party  may  act  on  such  declaration,  and  bring  an  action  before 
the  day  arrives  ;  and  it  was  held,  on  the  authority  of  Phillpotts  v. 
Evans,  and  Hochster  ?'.  De  la  Tour,  supra,  that  he  may  ;  and  in  that 
case  it  is  said,  in  the  opinion  of  the  court,  that  there  is  no  conflict  in 
the  cases  referred  to  by  counsel  in  the  discussion  thereof,  and  to  prove 
it,  this  language  from  the  opinion  of  Parke,  Baron,  in  Phillpotts  ik 
Evans,  is  quoted  :  "The  notice  (that  he  will  not  receive  the  wheat) 
amounts  to  nothing  until  the  time  when  the  buyer  ought  to  receive  the 
goods,  unless  the  seller  acts  on  it  in  the  meantime,  and  rescinds  the 
contract."  And  it  is  then  added:  "This  is  in  strict  accordance  with 
the  principles  recognized  in  the  leading  case  relied  on  by  the  plaintiff, 
—  Hochster  v.  De  la  Tour." 
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In  McPheison  v.  Walker,  40  111.  371,  the  question  before  the  court 
was,  whether  it  was  error  to  say  in  an  instruction  that  where  there  is  a 
contract  for  the  sale  of  propert}'  to  be  delivered  in  the  future,  a  tender 
or  offer  of  the  propert}-  bj'  the  seller  on  the  day  of  deliver}'  is  excused 
by  a  previous  notice  of  the  buyer  that  he  would  not  accept  the  propert}^, 
and  it  was  held  that  it  was.  In  the  opinion  of  the  court  it  is  said : 
"  The  rule  is,  if  one  bound  to  perform  a  future  act,  before  the  time  for 
doing  it  declares  his  intention  not  to  do  it,  this,  of  itself,  is  no  breach 
of  his  contract ;  but  if  this  declaration  be  not  withdrawn,  when  the 
time  arrives  for  the  act  to  be  done  it  constitutes  a  sufficient  excuse  for 
the  default  of  the  other  part}',"  —  referring  to  2  Parsons  on  Contracts, 
188,  Hochster  v.  De  la  Tour,  su2ora,  and  Crist  v.  Armour,  34  Barb. 
378. 

In  Chamber  of  Commerce  v.  Sollitt,  43  111.  519,  the  character  of 
question  is  the  same  as  in  the  two  preceding  cases  to  which  we  have 
just  referred,  and  it  was  decided  the  same  way.  Cort  v.  Ambergate  Ry- 
Co.,  supra,  Hochster  v.  De  la  Tour,  supra,  and  Fox  v.  Kitton,  supra, 
are  referred  to  as  sustaining  the  decision. 

In  Cummings  v.  Tilton,  44  111.  173,  one  of  the  points  decided  was,  if 
the  part}'  who  is  to  receive  informs  the  part}-  who  is  to  deliver  that  he 
cannot  pay  the  money,  the  latter  is  excused  from  offering  to  deliver,  — 
but  there  is  no  discussion  of  the  question. 

FoUansbee  v.  Adams,  86  III.  13,  involved  the  same  question  as  that 
decided  in  Fox  v.  Kitton,  supra,  and  on  the  authority  of  that  case,  and 
Chamber  of  Commerce  v.  Sollitt,  supra,  it  was  decided  the  same  way. 

While  it  is  true  that  in  none  of  these  cases  was  the  question  whether 
one  party  to  a  contract  may,  by  only  a  notice  of  his  intention  not  to 
comply  with  its  terms,  create  a  breach  of  the  contract,  before  the 
court,  still,  in  all  of  them  it  is  assumed  that  he  cannot ;  for  if  he  could, 
the  questions  they  decide  would  have  been  immaterial,  and  the  English 
cases  which  they  profess  to  follow,  as  has  been  seen,  expressly  hold 
that  he  cannot. 

But  counsel  insist  this  court  has  held  the  contrary  in  Gale  v.  Dean, 
20  111.  320,  and  in  Trustees  v.  Shaffer,  63  id.  244.  This  is  a  misappre- 
hension. Neither  case  professes  to  discuss  the  question  before  us,  and 
no  notice  is  taken  in  either  of  the  decisions  or  dicta  to  which  we  have 
above  referred.  In  Gale  v.  Dean  no  time  was  fixed  by  the  terms  of 
the  contract  for  its  performance,  and  in  view  of  this  omission  the 
court  held  it  reasonable  that  after  the  lapse  of  a  reasonable  time  either 
party  might  declare  a  breach  of  the  contract,  if  not  performed  ;  and  it 
was  in  reference  to  this  omission  and  these  reciprocal  rights  of  the 
parties  under  the  contract,  solely,  tliat  the  court  used  the  language 
quoted  and  relied  upon  ])y  counsel  for  appellants,  namely,  that  "  we  do 
not  think  UiatGale,  when  he  found  he  could  not  perform,  was  absolutely 
at  the  mercy  of  Dean  for  the  determination  of  the  time  when  his 
liability  should  be  fixed  and  the  measure  of  that  liability  determined." 
It  had  not  the   slightest  reference  to  the  character  of  question  now 


SECT,   n.]  KADISH   V.   YOUNG.  269 

before  us.  In  the  other  case  (Trustees  v.  Shaffer),  the  time  for  the 
performance  of  the  contract  had  arrived.  There  was  no  question  in 
that  respect.  If  the  plaintiff  was  improperly  discharged,  there  was  a 
clear  breach  of  the  contract.  There  was  no  controversy  in  regard  to 
the  question  whether  one  party  to  a  contract  to  be  performed  in  the 
future,  can,  by  a  mere  notice  in  advance  of  the  time  of  performance 
that  he  does  not  intend  to  perform,  create  a  breach  of  the  contract ;  nor 
was  there  any  question  as  to  what  acts  a  party  may  be  required  to  do 
in  advance  of  a  breach  of  contract  to  mitigate  the  damages  of  the 
adverse  party,  because  of  notice  that  there  would  be  a  breach  by  him. 
After  breach  of  a  contract,  as  before  herein  intimated,  we  do  not,  at 
present,  question  that  it  is  the  duty  of  the  party  entitled  to  damages 
to  do  what  he  reasonably  may,  without  prejudice  to  his  rights,  to  lighten 
the  burden  falling  on  his  adversary. 

There  is  nothing  in  the  more  recent  English  cases,  as  we  understand 
them,  repugnant  to  those  to  which  we  have  referred  upon  this  question. 

In  Frost  v.  Knight,  L.  R.  7  Exch.  Ill  (1  Moak,  218),  decided  in 
the  Exchequer  Chamber  in  February,  1872,  the  suit  was  for  breach 
of  a  marriage  contract,  whereb}'  the  defendant  had  promised  to  marry 
the  plaintiff  upon  the  death  of  his  father,  but  the  father  still  living,  the 
defendant  had  announced  his  intention  of  not  fulfilling  his  promise  on 
his  father's  death,  and  broke  off  the  engagement.  Cockburn,  C.  J.,  in 
delivering  the  opinion  of  the  court,  thus  states  the  law,  after  referring 
to  the  previous  decisions  :  "  The  promisee,  if  he  pleases,  may  treat  the 
notice  of  intention"  (i.  e.  not  to  perform  the  contract)  "  as  inoperative, 
and  await  the  time  when  the  contract  is  to  be  executed,  and  then  hold 
the  other  party  responsible  for  all  the  consequences  of  non-performance  ; 
but  in  that  case  he  keeps  the  contract  alive  for  the  benefit  of  the  other 
party  as  well  as  his  own.  He  remains  subject  to  all  his  own  obligations 
and  liabilities  under  it,  and  enables  the  other  party  not  onl}'  to  complete 
the  contract,  if  so  advised,  notwithstanding  his  previous  repudiation  of 
it,  but  also  lo  take  advantage  of  any  supervening  circumstances  which 
would  justify  him  in  declining  to  complete  it.  On  the  other  hand,  the 
promisee  may,  if  he  thinks  proper,  treat  the  repudiation  of  the  other 
party  as  a  wrongful  putting  an  end  to  the  contract,  and  may  at  once 
bring  his  action  as  on  a  breach  of  it,  and  in  such  action  he  will  be 
entitled  to  such  damages  as  would  have  arisen  from  the  non-per- 
formance of  the  contract  at  the  proper  time,  subject,  however,  to 
abatement  in  respect  of  an}'  circumstance  which  may  have  afforded  him 
the  means  of  mitigating  his  loss."  This  was  followed,  and  its  doctrine 
reiterated,  in  Brown  v.  Miller,  L.  R.  7  Exch.  319  (3  Moak,  429),  de- 
cided in  the  Court  of  Exchequer  in  June,  1872.  and  Roper  v.  Johnson, 
L.  R.  8  C.  P.  167  (4  Moak,  397),  decided  in  the  Common  Pleas  in 
February,  1873. 

Counsel  for  appellants  refer  to  the  fact  that  Keating,  J.,  in  Ropei 
V.  Johnson,  says:  "  If  tiiere  had  been  any  fall  in  the  market,  or  any 
Other  circumstances  calculated  to  diminish  the  loss,  it  would   be   for 
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defendant  to  show  it,"  —  and  then  cites  with  approval  from  the  opinion 
of  Cot'kburn,  C.  J.,  in  Frost  v.  Knight,  supra,  to  the  efifect  that  "  the 
damages  are  subject  to  abatement  in  respect  of  any  circumstances 
which  would  entitle  him  to  a  mitigation,"  etc.,  and  insist  they  recognize 
the  duty,  here,  of  appellees,  upon  receiving  notice,  etc.,  to  have  sold 
upon  the  market  or  have  entered  into  another  contract  for  January 
deliver}',  etc.  It  is  enough  to  observe,  in  answer  to  this,  that  in  both 
Frost  V.  Knight  and  Roper  v.  Johnson,  sirpra,  the  notice  that  defendant 
would  not  comply  with  the  contract  was  accepted  and  acted  upon  b}'  the 
plaintiff  as  a  breach  of  the  contract ;  and  so  what  was  said  in  respect 
of  the  duty  of  the  plaintiff  to  mitigate  damages  was  said  with  reference 
to  a  case  wherein  he  recognized  the  contract  as  having  been  broken  by 
the  notice  of  the  adverse  party,  and  with  reference  to  what  was  to  be 
done  by  him  upon  and  after  the  recognition  of  that  breach,  and  hence 
can  have  no  application  here.  If  a  part}'  is  not  compelled  to  accept 
the  declarations  of  the  other  party  to  a  contract  that  he  will  not  perform 
it,  as  a  breach,  it  must  logicall}-  follow  that  he  is  under  no  obligation  to 
regard  that  declaration  for  an}'  purpose ;  for,  as  we  have  seen,  the 
theory  in  such  case,  as  laid  down  by  Cockburn,  C.  J.,  in  Frost  v.  Knight, 
supra,  is :  "  He  keeps  the  contract  alive  for  the  benefit  of  the  other 
party  as  well  as  his  own.  He  remains  subject  to  all  his  own  obligations 
and  liabilities  under  it,  and  enables  the  other  party  not  only  to  complete 
the  contract,  if  so  advised,  notwithstanding  his  previous  repudiation  of 
it,  but  also  to  take  advantage  of  any  supervening  circumstance  which 
would  justify  him  in  declining  to  complete  it." 

Nothing  would  seem  to  be  plainer  than  that  while  the  contract  is  still 
subsisting  and  unbroken,  the  parties  can  only  be  compelled  to  do  that 
which  its  terms  require.  This  contract  imposed  no  duty  upon  appel- 
lees to  make  other  contracts  for  January  delivery,  or  to  sell  barley  in 
December,  to  protect  appellants  from  loss.  It  did  not  even  contemplate 
that  appellees  should  have  the  barley  ready  for  delivery  until  such  time 
in  January  as  they  should  elect.  If  appellees  had  then  the  barley  on 
hand,  and  had  acted  upon  appellants'  notice,  and  accepted  and  treated 
the  contract  as  then  broken,  it  would,  doubtless,  then  have  been  their 
duty  to  have  resold  the  Itarley  upon  the  market,  precisely  as  they  did 
in  January,  and  have  given  appellants  credit  for  the  proceeds  of  the 
sale ;  but  it  is  obviously  absurd  to  assume  that  it  could  have  been 
appellees'  duty  to  have  sold  barley  in  December  to  other  parties  which 
it  was  their  duty  to  deliver  to  appellants,  and  which  appellants  had  a 
legal  right  to  accept  in  January. 

We  have  been  referred  to  Dillon  v.  Anderson,  43  N.  Y.  231,  Dan- 
forth  et  al.  v.  Walker,  37  Vt.  240  (and  same  case  again  in  40  Vt.  357), 
and  Collins  v.  Delaporte,  115  Mass.  159,  as  recognizing  the  right  of 
either  party  to  a  contract  to  create  a  breach  of  it  obligatory  upon  the 
other  party,  by  giving  notice,  in  advance  of  the  time  for  the  commence- 
ment of  the  performance  of  the  contract,  that  he  will  not  comply  with 
its  terms.     An  examination  of  the  cases  will  disclose  that  they  do  not 
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go  so  far,  but  that  they  are  entirely  in  harmon}'  with  what  we  have 
lieretofore  indicated  is  our  opinion  iu  respect  of  the  law  applicable  to 
the  present  question. 

In  Dillon  v.  Anderson,  the  action  was  for  a  breach  of  contract  for 
the  construction  of  a  pair  of  boilers  for  a  steamboat.  After  work  had 
been  commenced  under  the  contract,  and  a  certain  amount  of  material 
had  been  purchased  therefor  by  the  plaintiff,  notice  was  given  by  the 
defendant  to  stop  work,  that  the  contract  was  rescinded  by  the  defen- 
dant, and  that  he  would  make  the  plaintiff  whole  for  any  loss  he  might 
suffer.  The  court  held  that  it  was  the  duty  of  the  plaintiff,  as  soon  as 
he  received  the  notice,  to  have  so  acted  as  to  save  the  defendant  from 
further  damage,  so  far  as  it  was  in  his  power. 

In  Danfoith  et  al.  v.  Walker,  37  and  40  Vt. ,  the  defendant  made  a 
contract  with  the  plaintiffs  to  purchase  of  them  five  car-loads  of 
potatoes,  being  fifteen  hundred  bushels,  to  be  delivered  at  a  designated 
place  as  soon  as  the  defendant  should  call  for  them,  and  as  soon  as  he 
could  get  tliem  away,  some  time  during  the  winter.  Soon  after  the 
first  car-load  was  taken,  potatoes  fell  in  the  market,  and  the  defendant 
thereupon  wrote  the  plaintiffs  not  to  purchase  an}'  more  potatoes  until 
the}'  should  hear  from  him.  The  court  held  this  created  a  breach  of  the 
contract,  and  that  plaintiffs  were  not  authorized  to  purchase  an}'  more 
potatoes  on  account  of  the  defendant  after  they  received  the  notice. 
The  court,  in  the  case  in  37  Vt.,  on  page  244,  use  this  language : 
"  While  a  contract  is  executory  a  party  has  the  power  to  stop  per- 
formance on  the  other  side  by  an  explicit  direction  to  that  effect,  by 
subjecting  himself  to  such  damages  as  will  compensate  the  other  party 
for  being  stopped  in  the  performance  on  his  part  at  that  point  or  stage 
in  the  execution  of  the  contract.  The  party  thus  forbidden  cannot 
afterwards  go  on,  and  thereby  increase  the  damages,  and  then  recover 
such  increased  damages  of  the  other  party."  And  this  same  rule,  upon 
the  authority  of  these  cases,  is  laid  down  in  2  Sutherland  on  Damages, 
361. 

The  points  in  issue  in  Collins  v.  Delaporte  are  not  pertinent  to  the 
present  question,  but  in  the  opinion  the  court  quotes  the  rule  as  above 
laid  down,  upon  the  authority  of  Dan  forth  et  al.  v.  Walker,  and  other 
cases. 

It  will  be  observed  that  in  each  of  these  cases  the  time  for  the  perfor- 
mance of  the  contract  had  arrived,  and  its  performance  had  been 
entered  upon.  In  neither  of  them  was  the  defendant  at  liberty,  after 
notifying  the  plaintiff  not  to  proceed  further  in  the  performance  of  the 
eontract,  to  demand  that  he  should  proceed  to  perform  it,  as  it  was 
said  in  Frost  v.  Knight,  supra,  the  defendant  was,  in  case  of  notice, 
not  to  perform  a  contract  the  time  of  the  performance  of  which  is  to 
commence  in  the  future.  In  these  cases  there  is  no  time  or  opportunity 
for  repentance  or  change  of  mind,  —  in  tliose  there  was.  That  it  was 
not  intended,  by  these  cases,  to  trench  upon  the  doctrine  of  Leigh  v. 
Patterson,   Pliillpotts  v.    Evans,  and  other  cases  of  like  character,  is 
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manifest  from  the  fact  that  they  make  no  reference  to  those  cases,  or  to 
the  rule  they  announce ;  and  in  Collins  v.  Delaporte,  no  reference  is 
made  to  Daniels  v.  Newton,  reported  in  the  next  preceding  volume 
(114  Mass.  530),  wherein  that  court  refused  to  follow  the  modification 
made  in  Hochster  v.  De  la  Tour,  aud  Frost  v.  Knight,  of  the  rule 
recognized  bj^  the  preceding  English  decisions,  but  held  that  an  action 
for  the  breach  of  a  written  agreement  to  purchase  land,  brought  before 
the  expiration  of  the  time  given  for  the  purchase,  cannot  be  maintained 
by  proof  of  an  absolute  refusal,  on  the  defendant's  part,  ever  to  pur- 
chase. It  follows  that,  in  our  opinion,  the  ruling  on  the  point  in 
question  was  free  of  substantial  objection. 

Objection  is  urged  because  the  circuit  judge  gave  an  instruction,  at 
the  instance  of  appellees,  with  reference  to  the  obligations  and  duties 
of  the  parties  under  the  alleged  contract  of  sale,  in  which  no  mention 
is  made  of  a  custom  affecting  those  obligations  and  duties,  of  which 
custom  proof  was  introduced  on  the  trial.  The  existence  of  this 
custom  was  not  conceded.  Appellants  claimed  its  existence,  and 
appellees  denied  it.  There  was  evidence  both  ways.  This  instruction 
presented  the  law  correctly  upon  appellees'  theor}'  of  the  case,  and  the 
seventh  instruction,  given  at  the  instance  of  appellants,  presented  the 
law,  —  including  the  hypothesis  of  a  custom  being  proved,  —  upon 
the  theory  of  the  case.  There  is  no  repugnance  between  them.  Each 
simply  presents  a  different  theory  of  the  case,  having  evidence  tending 
to  sustain  it,  —  and  in  this  there  is  no  error.  City  of  Chicago  v. 
Schmidt,  Admx.  107  111.  186  ;  IlUnois  Central  R.  R.  Co.  v.  Swearingen, 
47  id.  206. 

There  was  proof,  upon  the  trial,  tending  to  show  that  although 
appellees  owned  and  had  in  their  possession,  at  the  time  of  the  making 
of  the  alleged  contract,  an  amount  and  kind  of  barley  equal  to  or 
greater  than  that  professed  thereby  to  be  sold,  yet  that  they  then  only 
had  of  the  warehouse  receipts,  which  they  actually  tendered  to  appellants 
in  Januar}',  those  for  48,500  bushels,  and  that  the}'  subsequently 
obtained  from  Huck  &  Lefens  the  warehouse  receipts  for  the  remain- 
ing 51,500,  bushels,  upon  a  contract,  whereby  appellees  agreed  to  pa}' 
Huck  &  Lefens  therefor,  at  all  events,  one  dollar  per  bushel,  and  one 
dollar  and  twenty  cents  per  bushel  if  appellees  shall  recover  from 
appellants  in  this  suit.  The  court,  in  giving  and  refusing  instructions, 
ruled  that  this  in  no  wise  concerned  appellants,  —  that  if  the  facts  were 
as  claimed,  it  did  not  make  Huck  &  Lefens  necessary  parties  to  the 
suit,  nor  entitle  appellants  to  an}'  reduction  in  tlie  measure  of  damages. 
In  this  there  was  surely  no  error.  Huck  &  Lefens  have  no  privity  of 
contract  with  appellants,  and  whether  appellees  pay  much  or  little  for 
the  barley  with  which  to  comply  with  their  contract,  cannot  concern 
appellants.  It  was  sufficient  they  owned  and  tendered  the  barley  at 
the  appointed  time.  If  it  had  been  given  them,  their  measure  of  dam- 
h'^oh  must  be  precisely  the  same  as  it  would  be  had  they  paid  ten-fold 
more  than  it  was  worth.     The  only  effect  of  the  transactions  by  which 
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they  obtained  the  barley  is  to  vest  title  in  them,  and  when  it  was  thus 
vested  it  was  alsolutely  theirs  to  do  with  as  they  pleased.  No  court, 
so  far  as  our  researches  have  enabled  us  to  know,  ever  held  that  the 
price  paid  by  the  seller  for  an  article  sold  and  contracted  to  be  delivered 
in  the  future,  was  a  circumstance  to  be  taken  into  consideration  by  the 
jury  in  determining  the  amount  of  damages  the  seller  is  entitled  to 
recover  upon  the  buyer's  refusing  to  receive  and  pay  for  the  property, 
and  the  distinguished  counsel  representing  appellants  have  been  unable 
to  refer  us  to  an}'  such  decision. 

Objection  is  also  taken  to  the  language  of  the  instruction  with  refer- 
ence to  the  joint  liabilit}'  of  appellants.  The  language  of  the  instruc- 
tion is  objectionable,  but,  in  our  opinion,  it  is  not  possible  that  it  could 
have  misled  the  jury.  The  question  was  put  in  issue  whether  appellants 
were  partners  in  the  transaction,  b}'  proper  pleadings.  Evidence  was 
introduced  by  each  party  on  that  question.  There  was  not  a  particle 
of  evidence  tending  to  show  that  appellants  were  jointly  interested  in 
the  transaction,  if  interested  at  all,  otherwise  than  as  partners.  If  the 
evidence  in  behalf  of  appellees  prevailed,  appellants  were  partners  in 
the  transaction ;  if  that  in  behalf  of  appellants  prevailed,  they  were 
not. 

Upon  the  whole,  we  perceive  no  error  of  law  in  the  rulings  below. 
The  judgment  is  therefore  affirmed.  Judgment  affirmed. 


TRAVER  V.  HALSTED. 
New  York  Supreme  Court  of  Judicature,  January,  1840. 

[Reported  in  23  Wendell,  66.] 

Question  on  sale  of  real  estate.  On  the  twenty-fifth  day  of  Decem- 
ber, 1837,  an  agreement  under  seal  was  entered  into  between  the 
parties,  wherebj'  it  was  stipulated  on  the  part  of  Halsted  to  sell  to 
Traver  a  farm  containing  about  163  acres  of  land,  to  be  conveyed  as 
described  in  his  deed  without  survey,  at  the  rate  of  $70  per  acre,  and 
that  on  or  before  the  fifth  of  April  then  next,  on  receiving  from  Traver 
the  price  of  $70  per  acre,  that  he  would,  at  his  own  costs  and  expense, 
execute  a  proper  conveyance  for  the  conveying  and  assuring  the  fee 
simple  of  the  premises  to  Traver,  free  from  all  incumbrances,  except 
a  mortgage,  executed  b}'  him  to  Seth  Lawton  for  securing  the  payment 
of  $5000  —  the  conveyance  to  contain  a  general  warranty  and  the  usual 
full  covenants.  On  the  part  of  Traver,  it  was  stipulated,  tliat  on  or 
before  the  fifth  day  of  April  ensuing  the  date  of  the  agreement,  on  the 
execution  of  such  conveyance  by  Halsted,  to  pay  the  sum  of  $70  per 
acre  for  the  farm,  in  manner  following:  that  he  would  assume  and  pay 
the  mortgage  of  $5000  when  due,  and  secure  the  balance  to  be  paid  in 
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cash  on  or  before  the  first  day  of  May  ensuing  the  date  of  the 
agreement.  Tlie  parties  bound  themselves  each  to  the  other  for  tlie 
performance  of  their  respective  stipulations,  in  the  penalty  of  $1500, 
which  were  declared  liquidated  damages.  In  May,  1838,  Traver 
brought  an  action  of  covenant  against  Halsted,  claiming  the  recovery 
of  the  $1500  stipulated  damages.  After  setting  forth  the  agreement  in 
his  declaration,  the  plaintiflf  averred  that  on  the  5th  April,  1838,  he 
tendered  to  the  defendant  an  agreement  in  writing  under  his  hand  and 
seal,  whereby  he  assumed  to  pay,  when  due,  the  mortgage  to  Lawton, 
and  covenanted  to  pay  the  moneys  thereby  secured,  and  to  indemnify 
the  defendant  from  the  payment  thereof;  and  on  the  same  day  tendered 
to  the  defendant  a  bond  in  the  penal  sum  of  $14,000,  executed  by  the 
plaintiflf  and  two  other  persons  as  sureties,  conditioned  to  pay  on 
the  first  day  of  May  then  next  the  balance  of  what  should  be  due  to 
the  defendant,  according  to  the  terms  of  the  agreement  of  25th  Decem- 
ber, 1837  ;  and  that  the  sureties  were  severally  worth  $7000,  over  and 
above  all  debts  owing  by  them.  He  also  averred  that  the  defendant 
did  not  and  would  not  execute  the  conveyance  on  the  said  fifth  da}'  of 
April,  according  to  the  terms  of  the  agreement ;  and  on  the  contrary' 
thereof,  that  he  had  no  title  whatever  to  the  premises,  and  wholly 
neglected  and  refused  to  execute  any  convej'ance  whatever  to  the 
plaintiff  conveying  and  assuring  to  him  the  fee  simple,  &c. 

The  defendant  interposed  several  pleas  in  bar.  In  the  third  plea,  he 
alleged  that  the  plaintiff  did  not,  on  or  before  the  5th  April,  1838,  nor 
at  any  other  time  pay,  or  tender,  or  offer  to  paj',  the  sum  of  $70  per 
acre,  for  the  farm,  &c.  Fourth  plea,  that  the  plaintiff  did  not  on,  &c., 
nor  at  any  other  time  assume  and  pa}',  or  offer,  or  tender  to  assume  and 
pay,  or  pay,  or  tender  to  assume  and  pa}',  when  due,  the  said  mortgage 
(the  mortgage  to  Lawton).  Fifth  plea,  that  the  plaintiff  did  not  on, 
(fee,  nor  at  any  other  time  secure,  nor  offer  or  tender  to  secure,  the 
balance  of  the  purchase  money  for  tlie  farm,  over  and  above  the  mort- 
gage, &c.  Sixth  plea,  that  on  the  5th  April,  1838,  he,  the  defendant, 
duly  executed  and  tendered  a  deed  of  conveyance  of  the  premises  to 
the  plaintiff,  setting  forth  in  hcBC  verba,  a  conveyance  of  the  premises, 
with  full  covenants,  embracing  among  others  the  covenant  of  warranty. 
In  the  eighth  plea,  the  defendant  alleged  in  bar  of  a  recovery,  that 
"  l)efore  5th  April,  1838,  to  wit,  on  the  fourth  day  of  said  April, 
said  plaintiff  wholly  refused  to  accept  any  deed  of  conveyance  of  said 
premises  on  the  said  fifth  day  of  April,  under  and  in  pursuance  of  said 
articles  of  agreement,  and  to  perform  and  keep  the  covenants  and 
agr^'cmeiits  in  said  articles  of  agreement  on  his  part  to  be  kept  and 
performed,  at  the  times  and  in  the  manner  prescril^ed  in  said  articles  of 
agreement,"  without  this,  &c.  (traversing  the  refusal  to  execute  the 
conveyance). 

The  plaintifT,  after  enrolling  the  articles  of  agreement  declared  upon, 
demurred  ^eparatc-ly  to  the  pleas  above  enumerated,  assigning  various 
special  causes  of  demurrer,   and   amongst  others  that  the  three  first 
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pleas  were  bad,  inasmuch  as  they  each  concluded  with  a  verification, 
and  that  the  last  plea  was  bad  in  not  alleging  to  whom  the  refusal  to 
accept  a  conveyance  was  communicated. 

H.  Swift,  for  the  plaintiff. 

S.  Barculo,  for  the  defendant. 

By  the  Court,  Cowex,  J.  The  first  three  of  the  pleas  demurred  to 
are  clearly  bad,  as  not  being  a  direct  answer  to  either  of  the  plaintiffs 
averments,  that  he  tendered  the  requisite  assumption,  and  security. 
The  tender  of  these  was  fully  and  directly  averred  ;  they  presented  the 
material  and  issuable  facts  upon  which  the  plaintiff  relied  as  entitling 
him  to  recover ;  and  the  only  facts  to  which  it  is  pretended  the  pleas 
can  be  applied.  The  course  of  the  defendant  was  briefly  and  directly 
to  deny  the  tender  in  manner  and  form  as  the  plaintiff  had  alleged  and 
set  it  forth  ;  instead  of  which,  he  either  denies  payment,  «fec.,  generally, 
as  in  the  third  plea,  or  tender  pursuant  to  the  intent,  &c.,  as  in  the 
fourth  and  fifth  ;  concluding  in  all  three  with  a  verification.  Had  the 
tenders  averred  in  the  declaration  been  well  answered,  several  complete 
issues  would  have  been  formed,  which  should  have  been  followed  with 
a  conclusion  to  the  country. 

The  sixth  and  eighth  pleas  demand  somewhat  more  consideration. 
The  sixth  raises  the  question  whether  the  defendant's  covenant  calls  for 
anything  more  than  a  conveyance  in  a  certain  form,  without  title  ;  or 
whether  it  was  necessarj'  to  show,  especially  as  the  plaintiff  had  denied 
the  fact  in  his  declaration,  that  he  had  a  fee  to  convey.  The  eighth 
plea  supposes  that  a  refusal  b}-  the  plaintiff  on  the  fourth,  discharged 
the  defendant  from  all  obligation  to  convey  on  the  fifth  da}'  of  April. 

1.  The  sixth  plea  admits,  that  when  the  plaintiff  came  and  offered  to 
perform,  tendering  the  requisite  securities  for  the  purchase  money,  the 
defendant  had  no  title  to  convej' ;  and  insists  that  the  tender  of  a  deed 
corresponding  with  the  covenant  in  point  of  form  was  sufficient.  The 
covenant  is  "  to  execute  a  proper  conveyance  for  conveying  and 
assuring  tlie  fee  simple,"  &c.  There  is  then  a  distinct  provision  that 
the  conveyance  shall  contain  full  covenants.  To  my  mind  a  proper 
conveyance  for  conveying  and  assuring  the  fee  simple,  could  not  be 
executed  by  the  grantor,  unless  he  held  the  title.  Otherwise  it  would 
be  but  a  conveyance  proper  for  conveying  and  assuring  no  title  at  all. 
Tlie  tender  was,  therefore,  clearly  bad,  as  coming  short  of  the  express 
intent  of  the  parties.  The  covenant  was  more  than  a  stipulation  to 
execute  a  deed  of  a  certain  description  or  form,  to  contain  such  and 
such  covenants.  The  cases  cited  b}-  the  defendant's  counsel,  therefore, 
do  not  apply.     Carpenter  v.  Bailey,  17  Wendell,  244. 

2.  As  to  the  refusal  of  the  plaintiff  on  the  4th,  to  receive  a  conve}'- 
ance  on  the  day  appointed  by  the  contract,  or,  as  we  will  read  it  for 
the  present,  notice  to  the  defendant  that  it  would  not  be  received,  I 
agree  that  this  might  have  operated  as  an  excuse  for  the  defendant  not 
being  ready,  and  perhaps  would  have  wholly  discharged  him,  had  the 
matter  stopped  here.  Jones  v.  Barkley,  2  Doug.  684,  694,  per  Ld. 
Mansfield,  Ch.  J.,  and  Buller,  J.    But  the  refusal  on  the  4th  was  not 
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conclusive  on  the  plaintiff.  He  had  a  right  to  change  his  mind,  as  he 
avers  that  he  did,  which  is  not  denied  by  the  plea,  and  still  present 
himself  and  offer  to  perform  on  the  fifth.  This  was  equivalent  to  a 
revocation  of  what  he  had  before  said,  which  could  not  operate  as  more 
than  a  mere  license  or  excuse  to  the  defendant  for  not  being  ready. 
The  refusal  did  not  discharge  the  covenant ;  but  we  would  not  allow 
the  plaintiff  thus  to  play  a  trick  on  the  defendant.  Franchot  v.  Leach, 
5  Cowen,  506,  508.  He  does  not,  however,  say  he  had  been  thrown 
off  his  guard,  and  that  he  merely  wanted  time,  therefore.  He  admits, 
by  not  denying,  what  tlie  plaintiff  avers  in  his  declaration,  that  when 
he  did  come,  and  tender  a  performance,  the  defendant  met  him  with  a 
general  refusal ;  and  would  not  even  receive  the  securities.  JVb?i 
constat  that  he  had  parted  with  the  title,  or  taken  anj-  other  steps  in 
consequence  of  the  notice  of  the  day  before,  so  as  to  be  prejudiced  by 
it.  If  he  had,  tlien  the  plaintiff  ought  to  be  estopped  from  insisting  on 
performance.  But  he  recanted  his  refusal  within  the  time  fixed  bj' 
the  covenant,  and  the  defendant  still  continued,  for  aught  we  hear,  on 
the  5th  and  up  to  the  time  of  the  recantation,  in  all  respects  as  able  to 
perform  as  he  would  have  been  had  the  plaintiff  said  nothing. 

There  is  certainly  another  objection  to  this  plea,  the  main  one  urged 
on  the  argument,  which  seems  to  me  quite  difficult  to  overcome.  It  is 
not  averred  that  the  plaintiff's  refusal  was  addressed  to  the  defendant. 
Now  it  might  have  been  a  refusal  answering  to  the  word  in  the  plea, 
had  it  been  addressed  to  a  neighbor  no  wa}'  connected  with  the  de- 
fendant, and  of  which  he  never  heard.  The  utmost  the  allegation  can 
mean  is,  that  the  plaintiff  declared  on  the  fourth,  that  he  would  not 
accept  a  deed  on  the  fifth.  The  word  refuse  is  a  very  unhappy  one  to 
use  for  the  fourth.  How  could  the  plaintiff  refuse,  in  the  proper  sense 
of  the  word,  on  that  day,  what  the  defendant  had  no  right  to  solicit,  or 
to  offer,  or  to  expect,  until  the  next  day.  The  plea,  therefore,  can 
mean  nothing  more  than  a  declaration  that  the  plaintiff  would  not 
perform  when  the  time  came.  This  might,  in  its  own  nature,  as  well 
be  addressed  to  a  stranger  as  to  the  defendant. 

The  pleas  demurred  to  are,  we  think,  all  bad ;  and  the  judgment 
must  be  for  the  plaintiff,  with  leave,  &c. 


RORROWMAN,    PHILLIPS   &  CO.  v.  FREE  &  HOLLIS. 

In  thk  Queen's  Bkncii  Division,  Court  of  Appeal,  November  25,  18J.: 

[Reported  in  4  Queen's  Bench  Division,  500.] 

Action  for  damages  for  not  accepting  and  paying  for  a  cargo  of 
maize. 

The  plaintiffs  sued  upon  a  contract  the  benefit  of  which,  with  all 
rights  under  it,  had  been  assigned  to  them  ;  the  following  were  the 
malcrinl  jjorlions  :  — 
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London,  May  7th,  1877. 

"  Sold  to  Messrs.  Free  &  Hollis  a  cargo  of  mixed  American  maize 
.  .  .  sa}-  three  to  four  thousand  quarters  of  480  lbs.,  as  per  bill  of 
lading,  to  be  dated  between  the  15th  of  May  and  30th  of  June,  inclu- 
sive, at  tlie  price  of  thirty  shillings  and  sixpence  per  480  lbs.  Payment 
by  cash  in  London  in  exchange  for  shipping  documents  ...  or  by  the 
buyer's  acceptances  at  sixty  days'  sight  from  date  of  arrival  of  bill  of 
lading  in  London,  with  shipping  documents  attached,  as  usual.  Sellers 
to  render  invoice  within  seven  days  of  arrival  of  bill  of  lading  in 
England." 

The  contract  contained  a  clause  providing  tl.iat  an}-  dispute  should 
be  referred  to  arbitration. 

At  the  trial  before  Denman,  J.,  it  was  proved  that  the  plaintiffs 
offered  to  the  defendants  a  cargo  to  arrive  b}-  a  vessel  called  the 
Charles  Piatt,  and  stated  that  they  had  not  then  received  the  shipping 
documents.  The  defendants  refused  to  take  this  cargo,  on  the  ground 
that  the  shipping  documents  had  not  arrived  ;  the  plaintiffs,  however, 
persisted  in  their  offer.  Under  the  provision  in  the  contract  this  dis- 
pute was  referred  to  arbitration,  and  the  arbitrator  decided  that  the 
defendants  were  not  bound  to  accept  the  cargo  of  the  Charles  Piatt  in 
performance  of  the  contract.  The  plaintiffs  afterwards,  on  the  9th  of 
July,  offered  the  cargo  of  a  vessel  called  the  Maria  Z>.,  stating  in  their 
letter,  "  bill  of  lading  to  hand  to-day,  and  dated  about  the  24th  of 
June,"  and  asking  the  defendants  which  of  the  modes  of  payment  pro- 
vided in  the  contract  they  preferred.  The  defendants  refused  to  accept 
the  cargo  of  the  Maria  D.,  on  the  ground  that  they  were  not  bound  to 
accept  any  cargo  in  substitution  for  that  of  the  Charles  Piatt,  the  offer 
of  which  the  arbitrator  had  decided  to  be  invalid.  The  plaintiffs  did 
not,  in  point  of  fact,  receive  the  shipping  documents  of  the  Maria  D. 
until  the  4th  of  August,  and  there  was  some  evidence  *.hat  on  the  9th 
of  July  her  cargo  did  not  belong  to  them.  The  plaintiffs  having  sus- 
tained a  loss  upon  the  sale  of  the  cargo,  sued  the  defendants  to  indem- 
nif}'  themselves  against  it. 

The  defendants  contended  that  there  had  been  no  valid  tender  of  the 
cargo  of  the  Maria  D,,  inasmuch  as  the  shipping  documents  were  not 
tendered  at  the  same  time.  The  plaintiffs  alleged  that  the  tender  had 
been  waived.  Denman,  J.,  found  for  the  plaintiffs  upon  the  question 
of  waiver;  but  he  gave  judgment  for  the  defendants  on  the  ground 
that  the  plaintiffs  had  appropriated  the  cargo  of  the  Charles  Piatt  in 
satisfaction  of  the  contract,  and  that  after  the  arbitrator  Iiad  decided 
that  the  defendants  were  not  bound  to  accept  it,  the  plaintiffs  could  not 
lawfully  tender  the  cargo  of  any  other  vessel. 

The  plaintiffs  appealed. 

November  23,  25.  Jlerschell,  Q.  C,  and  A.  L.  Smith,  for  the 
plaintiffs. 

Be?2jami7i,  Q.  C.,  Philbrick,  Q.  C.,  and  Reginald  Brown,  for  the 
defendants. 
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The  arguments  are  sufficient!}-  noticed  in  the  judgments. 

Brown  r.  Royal  Insurance  Co.^  was  cited  as  to  the  effect  of  an  elec- 
tion made  in  pursuance  of  a  contract. 

Bramwell,  L,  J.'*  I  think  that  this  judgment  cannot  be  supported. 
I  will  deal  first  with  the  second  point,  which  has  been  made  before 
us  on  behalf  of  the  defendants,  namely,  that  the  plaintiffs  were  not  in 
a  condition  to  tender  the  cargo  of  the  3Iaria  D.,  because  it  did  not 
t!i(>n  belong  to  them.  I  think  that  this  point  was  not  taken  at  the  trial, 
and  if  it  had  been  the  plaintiffs  would  have  been  able  to  meet  it.  1 
think  that  that  is  clear  upon  the  construction  of  the  documents  and 
upon  the  facts  before  the  Court.  All  that  the  sellers  were  bound  to  do 
under  the  contract  of  sale  was  to  name  the  ship  and  to  send  on  the 
invoice  within  the  proper  time.  This  the}'  did,  and  the  buyers  were 
then  to  declare  their  option  as  to  the  mode  of  payment.  It  was  con- 
tended at  the  trial  that  the  tender  was  insufficient,  because  it  was  not 
accompanied  with  the  shipping  documents  of  the  Maria  D.  I  think 
it  clear  that  it  was  unnecessary  that  at  the  time  of  the  tender  the  sellers 
should  have  them  in  their  possession.  The  performance  of  the  contract 
does  not  depend  upon  that  circumstance.  As  I  have  already  said, 
before  us  the  contention  has  been  urged  that  the  cargo  of  the  Maria  D' 
was  not  the  plaintiffs'.  Now,  I  quite  allow  that  although  a  contention 
is  not  formally  made  at  the  trial,  yet  if  it  is  obvious  upon  the  face  of 
the  evidence  it  may  be  urged  before  us  when  the  case  is  considered  in 
all  its  aspects.  This  objection,  however,  is  of  a  doubtful  nature. 
Moreover,  the  plaintiffs  might  have  met  it  by  evidence  that  the}'  had 
previously  bought  it ;  but,  even  if  they  had  not  bought  it,  the  objection 
seems  to  me  unsustainable  ;  it  is  quite  competent  for  a  man  to  sell  what 
does  not  belong  to  him :  before  the  time  for  performance  he  may  have 
bought  it  or  procured  the  assignment  of  it,  and  be  ready  to  fulfil  his 
contract.  The  contention  for  the  defendants  is  not  maintainable  either 
in  the  shape  taken  at  the  trial  or  in  the  form  urged  before  us. 

As  to  the  main  point  in  the  case  I  cannot  agree  with  the  view  of 
Denman,  J.  In  due  course  after  the  contract  had  been  entered  into 
the  Charles  Piatt  arrived,  but  the  shipping  documents  had  not  reached 
tlie  plaintiffs  when  tlioy  offered  her  cargo  to  the  defendants.  The  lat- 
ter objected  that  under  the  contract  they  were  not  bound  to  take  it 
without  the  shipping  documents.  This  objection  was  not  allowed  by 
the  plaintiffs,  and  the  question  was  referred  to  arbitration.  The  arbi- 
trator was  of  opinion  that  the  plaintiffs  could  not  insist  upon  the  tender. 
It  XH  uiineeessary  to  express  any  opinion  as  to  the  decision  of  the  arbi- 
trator. Th(.'  plaintilfs  then  offered  a  second  ship,  the  Maria  Z>.,  within 
the  lime  limited  by  the  contract.  It  has  been  argued  that  by  the  ten- 
der of  the  Charles  Piatt  the  option  of  the  plaintiffs  was  determined, 
and  that  the  position  of  the  parties  is  the  same  as  if  the  Charles  Piatt 
had  been  named  in  the  contract,  and  that  no  other  ship  could  be  de- 

M  E.  &  E.  fi53 ;  28  L.  J.  (Q.  B.)  275. 

'  Brktt,  L.  J.,  and  Cotton,  L.  J.,  delivered  concurring  opiniona. 
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clared.  I  do  not  think  this  argument  maintainable.  Suppose  that  a 
clause  had  been  inserted,  that  no  ship  was  to  be  declared  whose  ship- 
ping documents  had  not  then  arrived  in  England.  A  clause  of  that 
kind  would  be  repugnant  to  the  theory  that  the  contract  is  to  be  treated 
as  if  the  Charles  Piatt  had  been  the  ship  named  in  it.  The  case  may 
be  shortly  stated  as  follows  :  if  the  Charles  Piatt  was  a  proper  ship, 
the  plaintiffs  were  entitled  to  tender  her  cargo  ;  if  she  was  not,  they 
were  entitled  to  withdraw  the  tender,  and  instead  of  the  cargo  of  the 
Charles  Piatt  to  offer  that  of  the  Maria  D.  The  defendants  have 
relied  upon  Gath  v.  Lees/  but  the  decision  is  distinguishable.  In  that 
case  cotton  was  "to  be  delivered  at  seller's  option  in  August  or  Sep- 
tember, 1864."  The  seller  elected  to  exercise  that  option  in  August, 
and  notice  that  it  would  be  so  exercised  was  accepted  by  the  buyers. 
The  seller  had  a  right  to  exercise  that  option  ;  but  in  this  case,  upon 
the  defendants'  hypothesis,  the  plaintiffs  by  naming  the  Charles  Platt^ 
exercised  their  option  in  an  improper  manner ;  therefore  they  had  a 
right  to  withdraw  their  tender,  and  to  exercise  it  in  a  proper  manner. 
That  case  shows  that  this  action  is  maintainable.  The  judgment  of 
Denman,  J.,  must  be  reversed.^ 


GRAY   V.   SMITH  et  al. 

Circuit   Court    for    the   Northern  District  of   California, 

August  10,  1896. 

Circuit  Court  of  Appeals,  Ninth  Circuit,  October  4,  1897. 

[Reported  in  76  Federal  Reporter,  525,  and  83  Federal  Reporter,  824.] 

This  was  an  action  for  damages  for  breach  of  contract  brought  against 
the  executors  of  Edgar  Mills.  A  jurv  trial  was  waived  and  the  Court 
found  the  following  facts.  On  September  16,  1891,  Edgar  Mills  made 
to  the  plaintiff  a  written  offer  to  buy  a  lot  on  Market  Street,  San  Fran- 

1  3  H.  &  C.  558. 

2  Ashmore  v.  Cox,  [1899]  1  Q.  B.  436,  440,  ace.  Compare  Kurtz  v.  Frank,  76  Ind. 
594;  Hallwood  Cash  Register  Co.  v.  Lufkin,  179  Ma«s.  143;  Bell  i-.  Hoffman,  92 
N.  C.  273;  Ault  v.  Dustin,  100  Tenn.  366. 

In  Rose  v.  Hawley,  133  N.  Y.  315,  320,  the  court  said  :  "  Let  us  suppose  a  suit  on 
a  contract  in  which  the  plaintiff  recovers,  but  on  appeal  to  the  General  Term  the 
judgment  is  reversed,  because  when  the  suit  was  brought  the  debt  was  not  due  or 
could  not  be  enforced  without  a  demand;  that  the  plaintiff  doubting  the  law  and 
faced  with  a  difficulty  which  he  cannot  cure  on  a  new  trial,  appeals  to  this  Court, 
where  the  reversal  is  affirmed  and  judgment  absolute  is  ordered  for  the  defendant.  Is 
it  true  that  such  judgment  prevents  utterly  a  future  recovery  on  the  contract?  May 
not  the  plaintiff  sue  when  the  debt  does  mature  or  make  the  needed  demand,  and 
then  maintain  his  action  1  " 

See  further  Van  Fleet's  Former  Adjudication,  §§  55,  56. 
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Cisco,  for  $240,000,  $125,000  payable  in  cash  and  the  remainder  in 
several  specified  tracts  of  land.  The  offer  by  its  terms  was  to  hold 
good  for  three  weeks.  On  October  6,  1891,  the  plaintiff  accepted 
in  writing  the  offer.  The  title  to  the  lot  on  Market  Street  was  at  the 
time  and  throughout  the  time  covered  by  the  dealings  of  the  parties 
with  each  other  in  Joseph  A.  Donohoe,  Sr.  On  September  4,  1891, 
the  plaintiff  and  one  J.  H.  Cavanaugh  had  agreed  with  one  another 
to  share  equally  any  commission  or  profit  which  could  be  obtained  from 
the  sale  of  this  lot.  On  September  18,  Cavanaugh  began  negotiations 
to  buy  the  lot,  and  on  October  7,  Joseph  A.  Donohoe,  Jr.,  executed  as 
agent  for  his  father  a  writing  by  which  he  agreed  to  sell  to  Edgar  Mills 
the  lot  for  $165,000  and  a  portion  of  the  taxes,  payable  on  delivery  of 
deed  after  examination  of  title,  say  fifteen  days  from  date.  On  October 
8,  Edgar  Mills  was  first  informed  that  the  title  of  the  lot  was  in 
Donohoe  and  that  the  agreement  to  sell  it  to  him,  Mills,  had  been  exe- 
cuted. Mills  never  accepted  the  offer  of  Donohoe,  and  neither  Mills, 
Cavanaugh,  nor  the  plaintiff,  Gray,  complied  or  offered  to  comply  with 
the  terms  of  the  offer.  Prior  to  October  23,  Donohoe  delivered  an 
abstract  of  his  title  to  attorne3's  for  Mills.  On  November  18,  the  at- 
torneys reported  to  Mills  that  the  title  was  fatally  defective.  Where- 
upon Mills  declined  to  complete  the  purchase  and  notified  Donohoe  and 
the  plaintiff  of  his  refusal.  On  November  23,  Donohoe  executed  three 
several  deeds  to  the  lots,  one  to  Mills,  one  to  Cavanaugh,  and  one  to 
the  plaintiff,  and  made  tender  of  them,  demanding  $165,000  at  the 
same  time.  Each  tender  was  refused.  In  fact,  the  title  was  not  de- 
fective.    Further  facts  appear  in  the  opinion.^ 

Sidney  V.  Smith  and  Vincent  Neale,  for  the  plaintiff. 

S.  C.  Denson,  J.  J.  De  Haven^  and  Richard  Bayne,  for  the 
defendants. 

McKenna,  C.  J.  The  covenants  between  Gray  and  Mills  were  mutual 
and  dependent,  and  hence  defendants  urge  that  Gray  must  show  not 
only  a  willingness  to  perform,  but  an  ability'  to  perform,  as  a  condition 
of  the  recovery  of  damages,  and  have  cited  a  number  of  cases  illustra- 
ting the  principle.  The  contract  of  Donohoe  was  to  convey  to  Mills 
uj)on  tlie  payment  of  $165,000  and  the  taxes.  The  contract  of  Mills, 
however,  was  to  pay  $125,000  and  certain  lands.  There  was  then 
$45,000,  besides  the  taxes,  to  be  paid  by  Gray  (I  omit  Cavanaugh's 
name  for  convenience),  and  this  money  he  expected  to  raise  on  the 
country  lands  conveyed  to  them  by  Mills.  This  makes  Gray's  ability 
to  perform  not  indcpendtsnt  of  Mills'  performance,  as  the  principle 
w<;i:l(l  seem  to  require,  but  dependent  on  Mills'  performance.  Con- 
current and  dependent  covenants  are  defined  by  Bouvier  as  follows  : 
"  Concurrent  covenants  are  those  which  are  to  be  performed  by  the  par- 
ties to  each  otiier  at  the  same  time.  A  dependent  covenant  is  one 
which  it  is  not  the  duty  of  the  covenantor  to  perform  until  some  other 

'  Tlic  Htatemciit  of  facts  has  been  abbreviated  and  only  so  mach  of  the  opinions  has 
been  printed  as  relates  to  one  defence. 
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covenant  contained  in  the  same  agreenoent  has  been  performed  bj  the 
opposite  party.  When  covenants  are  dependent  or  concurrent,  the 
covenantee  is  not  entitled  to  recover  for  the  breach  of  such  a  cove- 
nant until  after  he  has  performed  the  covenants  on  his  part." 

The  application  of  these  principles  seems  to  be  obvious.  The  obli- 
gations between  Gray  and  Mills  were  mutual,  —  as  binding  on  one  as 
the  other ;  they  were  dependent,  —  the  performance  by  one  being 
the  consideration  of  the  performance  b}-  the  other  ;  concurrent,  —  that 
is,  the  performance  by  each  must  be  at  the  same  time  as  that  by  the 
other.  Could  this  be  if  the  ability  be  not  also  concurrent,  but  may 
wait  on  either  side  the  performance  on  the  other?  The  doctrine  of 
waiver  does  not  apply.  There  may  be  a  waiver  of  tender  of  perform- 
ance, —  of  preparation  of  performance  of  the  steps  to  make  the  abilit}' 
immediatelv  available.  But  efficient  ability  is  back  of,  and  is  essential 
to,  the  obligations  of  the  parties,  and  must  actually  exist  in  each  inde- 
pendent of  the  other.  Most  of  the  adjudged  cases  turn  on  excuses  for 
non-tender  of  performance,  or  of  non-preparation,  but  there  are  some 
which  depend  on  and  clearly  decide  the  principle  I  have  expressed. 
See  Eddy  v.  Davis,  116  N.  Y.  247,  22  N.  E.  362,  and  cases  cited; 
Grandy  v.  McCleese,  2  Jones  (N.  C),  142;  Grandy  v.  Small,  5  Jones 
(N.  C),  55  ;  Brown  v.  Davis,  138  Mass.  458  ;  M'Gehee  v.  Hill,  4  Port. 
(Ala.)  170.  The  latter  case  was  an  action  by  a  vendee  for  a  breach 
of  contract  for  the  delivery  of  a  large  quantity  of  corn  and  fodder,  and 
the  Court  said  :  "  It  is  a  well-settled  rule  of  law  that  when  a  contract 
is  dependent,  as  where  one  agrees  to  sell  and  deliver  and  the  other 
agrees  to  pay  on  delivery,  in  an  action  for  non-deliver}'  it  is  necessary 
for  the  plaintiff  to  prove  a  readiness  to  pay  on  his  part,  whether  the 
other  party  was  ready  at  the  place  to  deliver  or  not.  .  .  .  The  instruc- 
tion of  the  Court,  therefore,  that  if  the  party  believed  that  the  credit 
which  the  corn  and  fodder  when  delivered  might  give,  together  with 
the  other  means  of  the  plaintiff,  would  have  enabled  him  to  raise  the 
money  so  as  to  have  been  prepared  to  pay,  that  would  be  sufficient  evi- 
dence of  readiness,  was  erroneous." 

These  cases  are  not  opposed  by  Smith  v.  Lewis,  24  Conn.  624,  or 
Southworth  v.  Smith,  7  Cush.  391.  The  instance  in  the  latter  was 
the  failure  to  count  money  which  was  present  at  the  proper  place  for 
pavment.  The  Court  held  that  the  defendant's  absence  excused  it.  A 
real  ability  existed.  It  required  but  a  trifling  physical  act  to  make  it 
available  for  the  tender  or  the  performance  of  the  obligation  to  pay. 
In  Smith  o.  Lewis,  there  was  also  a  real  and  substantive  ability  to 
perform.  To  make  it  available  for  actual  performance,  certain  prepa- 
rations were  necessary,  and  these  preparations  were  held  to  have 
been  excused  under  the  circumstances  of  the  case.  There  was  a  time 
and  place  agreed  upon  to  perform  the  contract,  where  it  was  under- 
stood that  certain  preparations  were  to  be  made.  It  was  held  that  the 
wilful  absence  of  one  of  the  parties  excused  the  want  of  these  prepara- 
tions.   The  Court  remarked,  stating  the  principle,  and  summarizing  the 
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facts  :  "  But  it  is  justly  said  that  the  proof  must  show  that  the  plain- 
tiff was  '  ready  and  willing'  to  perform  ;  and,  the  disposition  and  abil- 
ity being  proved,  the  only  remaining  objection  relates  to  the  degree  of 
preparation.  The  plaintiff  had  not  his  money  in  his  formal  possession. 
He  had  not  cleared  his  own  estate  from  incumbrances,  and  had  not 
prepared  the  title-deeds  of  his  property.  All  these  preparations  he 
had  suspended  in  view  of  his  arrangement  to  meet  the  defendant,  at 
which  he  had  expected  some  facilities  to  be  furnished  by  the  defendant, 
not  necessary,  but  convenient  to  himself;  but  all  of  which  preparations 
he  was  able  to  complete,  and  would  have  completed,  if  the  defendant 
had  not,  by  his  absence,  under  the  peculiar  circumstances  of  the  case, 
induced  him  to  desist." 

The  only  resemblance  of  the  case  quoted  to  the  case  at  bar  is  that 
facilities  were  to  be  furnished  by  the  defendant.  Here  the  resemblance 
stops.  In  the  quoted  case  these  facilities  were  convenient,  not  neces- 
sar3".  In  the  case  at  bar,  for  aught  that  appears,  they  were  absolutely 
necessar}'.  They  alone  could  make  the  readiness.  In  the  quoted  case 
the  plaintiff  had  provided  for  the  money,  and  witnesses  testified  that  it 
would  have  been  ready.  As  to  the  $2,000,  the  part}-  who  was  to  fur- 
nish it  said  that  he  knew  the  plaintiff  must  have  a  title  to  the  place 
before  security  could  be  given  witness,  but  he  would  have  paid  the 
money  to  plaintiff  before  the  latter  had  received  the  deed,  and  relied 
on  him  afterwards.  In  the  case  at  bar  there  is  no  ability  —  readiness 
—  in  plaintiff  shown,  of  which  it  could  be  said  that  the  facility  which 
Mills'  performance  would  have  furnished  Gray  was  "  convenient,  but 
not  necessary."  There  is  no  testimony  that  Graj-  or  Cavanaugh  had 
either  property  or  credit,  or  that  they  had  ever  been  promised  a  loan 
on  Mills'  land.  All  the  evidence  on  the  subject  comes  from  a  witness 
by  the  name  of  Minto,  who  testified  that  he  was  a  surveyor,  —  civil 
engineer,  — and  that  he  reported  on  land  values  for  the  Savings  Union. 
After  stating  the  value  of  the  lands,  the  following  question  and  answer 
were  given,  after  some  correction:  "  Q.  By  whose  instructions  or 
orders  were  you  valuing  those  lands?  A.  The  Savings  Union."  That 
an  application  had  been  made  for  a  loan  to  that  institution  by  Gra}'  or 
Cavanaugh,  we  may  assume  ;  and  also  that  it  was  so  far  entertained 
by  the  bank  that  it  sent  its  surveyor  to  look  at  it.  But  whether  its 
quality  or  value  reported  was  satisfactory,  there  is  no  proof  whatever. 
Therefore  the  case  at  bar  does  not  satisfy  the  rule  of  Smith  v.  Lewis, 
even  regarding  it  as  a  sound  one.  But  the  case  has  been  criticised. 
The  editors  of  Smith's  Leading  Cases,  in  a  note  to  Cutter  v.  Powell 
(volume  2,  p.  29),  say  of  it:  "There  is  no  doubt  that  the  case  as  de- 
cided by  the  majority  goes  to  the  verge  of  the  law,  and  opens  the 
door  for  experiments  and  tricks.  ...  It  is  only  by  assuming  as  a 
certain  fact  that  which  the  majoritv  of  the  court  did  so  assume, 
though,  perhaps,  on  an  insufficient  finding,  that  the  plaintiff  could 
unf|U(!stionably  liuvc  performed  every  item  of  his  engagement,  and 
would  .so  have  performed  them,  that  the  decision  comes  within  safe 
principles." 
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The  case,  being  an  extreme  one,  should  not  be  extended  beyond  its 
exact  facts. 

It  follows  that  the  last  contention  of  defendants  is  correct,  and  there 
was  not  an  al)ility  to  perform  shown,  which  is  a  necessary  condition  of 
the  recovery  of  damages. 

Judgment  will  be  entered  for  the  defendants. 

On  writ  of  error  the  case  was  brought  before  the  Circuit  Court  of 
Appeals,  and  after  arguments  before  Gilbert,  Ross,  and  Morrow, 
Circuit  Judges, 

Gilbert,  Circuit  Judge,  delivered  the  opinion  of  the  Court. 

In  the  bill  of  exceptions  it  is  stated  that  there  was  no  evidence  what- 
ever that  plaintiff  had  any  financial  abilit}',  or  that  it  would  have  been 
possible  for  him  to  have  raised  an  amount  sufficient  to  pay  the  price 
asked  b}-  Donohoe  for  the  Market  Street  lot,  or  that  he  had  completed 
an}'  arrangement  to  procure  a  loan  for  any  amount  whatever  upon  the 
lands  which,  under  the  contract  alleged  in  the  complaint.  Mills  was  to 
convey  to  him  in  exchange  for  the  Market  Street  lot.  Upon  the  writ 
of  error  in  this  court  it  is  urged  that  the  Circuit  Court  ruled  erroneously 
upon  the  law  of  the  case  in  holding  that  the  plaintiff  could  not  recover, 
for  the  reason  that  he  failed  to  prove  that  he  had  the  "independent 
ability "  to  perform  the  contract,  by  showing  that  he  had  the  means 
to  purchase  the  Market  Street  lot  from  Donohoe,  apart  from  any  bene- 
fit to  be  derived  through  the  cash  and  the  land  which  were  to  come 
from  Mills  in  exchange  therefor.  If  we  concede  that  that  ruling  was 
error,  it  does  not  follow  that  the  judgment  of  the  Circuit  Court  must  be 
reversed.  It  becomes  our  duty  to  consider  the  whole  of  the  findings, 
and  to  determine  whether,  upon  a  proper  view  of  the  law  applicable 
thereto,  the  judgment  is  sustainable.  The  findings,  in  brief,  are  that 
the  plaintiff  and  Mills  had  entered  into  a  valid  contract,  whereb}'  the 
former  was  to  convey  land  estimated  in  the  contract  at  $235,000,  in  ex- 
change for  lands  of  the  latter,  estimated  at  $115,000,  and  $120,000  in 
cash.  The  land  which  the  plaintiff  was  to  convey  did  not  belong  to 
him,  and  he  had  not  then,  nor  did  he  afterwards  acquire,  any  estate 
or  interest  therein.  He  had  received  a  written  offer  from  the  owner 
of  the  property  to  sell  it  for  $165,000  cash  and  one-half  the  taxes  of 
the  current  year.  The  offer  was  never  accepted.  It  was  without 
consideration.  It  was  a  bare  offer  to  sell,  and  could  have  been 
rescinded  at  any  time.  In  fact,  the  offer  has  no  bearing  upon  the 
decision  of  this  case.  It  left  the  propcrt}'  in  the  same  relation  to  the 
contract  in  which  it  would  have  stood  had  there  been  no  such  instru- 
ment. When  Mills  withdrew  from  the  contract,  he  had  discovered 
that  the  title  to  the  land  he  was  to  purchase  was  not  in  the  plaintiff, 
but  was  in  Donohoe.  It  is  true  that  he  did  not  place  his  refusal  to 
perform  upon  that  gi'ound,  but  on  the  ground  that  the  title  in  Donohoe 
was  found  to  be  defective  ;  but  that  fact  is  immaterial  so  far  as  this 
case  is  concerned.  The  case  presented  for  our  consideration,  there- 
fore, is  one  in  which  the  plaintiff  made  a  contract  to  sell  real  estate  of 
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which  he  was  not  the  owner,  and  in  which  he  had  no  right,  title,  nor 
interest,  nor  the  ability  to  compel,  by  the  law  or  otherwise,  a  convey- 
ance from  the  owner. 

It  is  contended  b}'  the  plaintiff  in  error  that  the  refusal  of  Mills  to 
be  bound  by  his  contract,  before  the  time  for  its  completion  had  ar- 
rived, excuses  the  plaintiff  from  showing  or  proving  that  he  had  the 
abilitv  to  perform  the  contract  upon  his  part.  It  is  true  that  where 
the  vendor  of  property,  before  the  arrival  of  the  time  for  the  comple- 
tion of  his  contract  of  sale  or  conveyance,  disables  himself  from  per- 
forming bv  disposing  of  the  property  to  another,  the  purchaser  may  at 
once  bring  his  action,  and  he  need  not  aver  or  prove  tender  of  the  pur- 
chase mone}'  upon  his  part,  nor  his  abilit}'  to  carry  out  the  contract; 
and,  where  either  part}'  to  a  contract  gives  notice  to  the  other  that  he 
will  not  comply  with  its  terms,  the  other  is  excused  from  averring  or 
proving  a  tender  of  performance.  But,  in  any  case  of  action  upon  a 
contract,  the  elements  of  the  plaintiff's  damage  must  be  certain,  and 
the  facts  must  exist  from  which  it  ma}'  be  deduced  that  he  has  suffered 
loss.  One  who  makes  a  contract  to  sell  propert}'  of  which  he  has  no 
title,  nor  the  certain  means  of  procuring  title,  presents  no  facts  upon 
which  damage  to  him  may  be  predicated  if  the  purchaser  withdraws 
from  the  contract.  The  pleadings  and  the  finding  in  this  case  leave 
it  uncertain  whether  the  plaintiff  could  ever  have  acquired  title  to 
the  Market  Street  lot.  So  far  as  the  performance  of  his  contract  was 
concerned,  he  was  in  no  better  attitude  than  one  who  has  disabled  him- 
self from  carrying  out  a  contract  of  sale  by  selling  the  property  to 
another. 

In  Bigler  v.  Morgan,  77  N.  Y.  312,  the  Court  said  :  "However  posi- 
tively a  vendee  ma}'  have  refused  to  perform  his  contract,  and  however 
insufBcient  the  reason  assigned  for  his  refusal,  he  cannot  be  subjected 
to  damages  without  showing  that  he  would  have  received  what  he  con- 
tracted for  had  he  performed,"  —  citing  Heron  v.  Hoffner,  3  Rawle,  393, 
400  ;  Bank  of  Columbia  v.  Hagner,  1  Pet.  464  ;  Traver  v.  Halsted,  23 
Wend.  66. 

In  Eddy  v.  Davis,  116  N.  Y.  247,  251,  22  N.  E.  362,  363,  the  Court 
said;  "  The  formal  requisite  of  a  tender  may  be  waived,  but  to  estab- 
lish a  waiver,  there  must  be  an  existing  capacity  to  perform.  Here 
there  was  no  existing  capacity,  as,  having,  sold  all  the  adjacent  lands 
plaintiffs  could  not  perform  their  covenant  to  keep  open  a  right  of  way 
back  of  defendant's  store." 

In  Townshend  v.  Goodfellow,  40  Minn.  312,  41  N.  W.  1056,  the 
Court  said:  "And  one  who  si)oculates  upon  that  of  which  he  has  no 
control  or  the  moans  of  acqniiing  it  is  not  a  bona  fide  contractor.  But 
the  general  rule  is  that,  where  a  contract  is  entered  into  in  good  faith, 
it  is  not  ncftessary  that  the  vendor  be  actually  in  the  situation  to  per- 
form it  at  the  time  it,  is  entered  into,  provided  he  be  able  at  the  proper 
time  to  place  liimself  in  that  situation." 

In  Burks  v.  Davies,  85  Cal.  110,  24  Pac.  613,  the  Court  cited  with 
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approval  the  rule  of  the  English  courts  that :  "  Where  a  person  takes 
upon  himself  to  contract  for  the  sale  of  an  estate,  and  is  not  absolute 
owner  of  it,  nor  is  it  in  his  power,  b}'  the  ordinary  course  of  law  or 
equit}',  to  make  himself  so,  though  the  owner  offer  to  make  the  seller  a 
title,  3-et  equit}'  will  not  force  the  buyer  to  take :  for  any  seller  ought 
to  be  a  bona  fide  contractor,  and  it  would  lead  to  infinite  mischief  if 
an  owner  were  permitted  to  speculate  upon  the  sale  of  another's  estate. 
Tendring  v.  London,  2  Eq.  Cas.  Abr.  680." 

Of  similar  import  are  Carpenter  v.  Holcomb,  105  Mass.  285  ;  Law- 
rence V.  Miller,  86  N.  Y.  131 ;  Nelson  v.  Elevating  Co.,  55  N.  Y. 
480. 

None  of  the  cases  cited  bj'  the  plaintiff  in  error  sustain  the  doctrine 
which  he  contends  for.  Among  others  is  cited  the  case  of  North's 
Adm'r  v.  Pepper,  21  Wend.  636,  where  it  was  held,  that  if  a  purchaser 
of  property-  gives  notice  to  the  vendor  that  he  has  abandoned  the  con- 
tract, and  will  not  accept  a  conveyance,  it  is  sufficient  to  support  an 
action  of  the  covenant  by  the  vendor  to  allege  the  fact  that  he  has 
received  such  notice,  and  it  is  not  necessary-  that  he  aver  a  tender  of 
the  deed  or  readiness  to  perform,  nor  that  he  had  title  to  the  premises 
which  he  had  agreed  to  convey.  But  the  Court  in  that  case  expressly 
recognized  the  principle  that,  if  the  vendor  had  not  the  title  nor  such 
contractual  relation  thereto  as  to  render  it  certain  that  he  could  pro- 
cure the  same,  he  had  no  ground  upon  which  to  recover  damages,  and 
held  that,  in  the  case  of  notice  of  refusal  to  perform  the  contract  upon 
the  part  of  the  purchaser,  it  would  be  a  sufficient  defence  to  an  action 
by  the  vendor  to  plead  that  the  latter  had  no  title.  The  case  at  bar 
comes  directly  within  the  principle  declared  in  that  case.  It  is  alleged 
in  the  answer  in  the  record  in  this  case  that  the  plaintiff  had  no  title  to 
the  Market  Street  lot,  and  that  allegation  is  affirmatively  sustained  bj* 
the  findings.  Judgment  will  be  affirmed,  with  costs  to  the  defendants 
in  error. ^ 

1  In  Gerli  v.  Poidebard  Silk  Mfg.  Co.,  57  N.  J.  L.  432,  the  plaintiff  sued  the  de- 
fendant for  breach  of  a  contract  to  buy  silk  on  August  1 5th.  The  Court  said  :  "  Conced- 
ing that  the  defendant's  repudiation  of  the  whole  contract  before  August  15th  absolved 
the  sellers  from  the  duty  of  tendering  an  instalment  on  that  date  and  gave  them  an 
immediate  right  of  action  against  the  defendant  for  a  breach  of  contract,  nevertheless, 
when  it  appeared,  as  it  did  on  the  trial,  that  by  no  possibility  could  the  sellers  have 
made  tender  of  the  silk  due  August  15th,  because  the  silk  did  not  arrive  in  New  York 
until  a  later  day,  it  became  evident  that  as  to  that  instalment  the  sellers  suffered  no 
loss  by  tlie  breach."  Compare  Bradley  v.  Benjamin,  46  L.  J.  Q.  B.  590 ;  Lowe  v. 
Harwood,  139  Mass.  133;  Foteruick  v.  Watson,  184  Mass.  187,  193;  Smith  v. 
Stoughton,  (Mass.   1904), 


28d  BAILY   V.   DE  CRESPIGNr.  [CHAP.   V. 

SECTION   III. 

IMPOSSIBILITY. 


BAILY  V.  DE  CRESPIGNY. 
In  the  Queen's  Bench,  January  20,  1869. 

[Reported  in  Law  Reports,  4  Queen's  Bench,  180.] 

The  judgment  of  the  Court  (Cockbuin,  C.  J.,  Lush,  and  Hayes,  JJ.) 
was  delivered  by  — 

Hannen,  J.  This  was  an  action  on  a  covenant  contained  in  a  lease 
of  certain  premises  granted  by  the  defendant  to  the  plaintiff  in  1840, 
for  a  term  of  eighty-nine  years,  whereby  the  defendant  covenanted  that 
"  neither  he  nor  his  assigns  should  or  would,  during  the  term,  permit 
to  be  built  an}'  messuage,  etc.,  on  a  paddock  fronting  the  demised 
premises."  The  breaches  alleged  are :  1.  That  the  defendant  during 
the  term  permitted  a  railway  station  to  be  built  on  the  paddock.  2. 
That  the  defendant  assigned  the  paddock  to  the  London  and  Brighton 
Railway  Company,  who  erected  the  railway  station  on  the  paddock. 

To  this  declaration  the  defendant  pleaded  that,  after  the  making  of 
the  deed,  the  railway  company  required  to  take  the  paddock  under 
powers  given  them  by  act  of  Parliament,  1862,  for  purposes  for  which 
they  were  b}'  the  act  empowered  to  take  the  same  ;  that  the  paddock 
was  land  which  the  company  were  empowered  to  take  compulsorily  for 
the  purposes  of  the  undertaking  authorized  b}'  the  act ;  and  that  the 
company  under  the  powers  so  conferred,  did  compulsorily  purchase  and 
take  the  paddock  ;  and  that  the  assignment  b}'  defendant  to  the  com- 
pany was  the  assignment  in  completion  of  such  corapulsor}-  purchase ; 
that  the  company  afterwards  built  on  the  paddock  the  erections  com- 
plained of,  which  were  erections  reasonably  required  for  the  purposes 
of  the  undertaking  authorized  by  the  act,  and  that,  except  as  aforesaid, 
tlie  defendant  did  not  permit  the  said  erections  to  be  built.  The  plain- 
tiff demurred  to  this  plea;  and  also  replied  that  the  erections,  though 
reasonable,  were  not  necessary'  or  compulsory  for  the  companj'  to 
build.     To  this  replication  there  was  a  demurrer. 

It  must  be  taken  on  these  pleadings  that  the  assignment  by  the  de- 
A'ndant  to  the  railway  company  was  altogether  made  under  the  require- 
ments of  the  act  of  Parliament,  and  without  any  stipulation  introduced 
into  the  conve3'ance  of  the  vendor  or  the  purchaser,  which  would  alter 
its  character  as  an  act  done  b}'  the  defendant  in  obedience  to  the  com- 
mand of  the  lof^islature.  The  7.5th  section  of  the  Lands  Clauses  Con- 
Holidation  Act,  1845,  is  imperative  that  the  owner  of  lands  shall,  on  the 
performance  of  the  conditions  imposed  on  the  company,  when  required  so 
to  do,  duly  convey  the  lands  to  the  promoters,  or  as  they  shall  direct,  and 
in  default  thereof  it  shall  be  lawful  for  the  promoters  to  execute  a  deed 
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poll  declaring  the  fact  of  such  default  having  been  made,  and  there- 
upon all  the  estate  and  interest  in  such  lands,  capable  of  being  sold 
and  conveyed  by  such  owner  shall  vest  absolutely  in  the  promoters 
of  the  undertaking. 

We  think  that  no  distinction  can  be  drawn  between  the  case  of  an 
owner  of  lands  Mho  does  that  which  it  is  his  duty  to  do  —  namel}',  con- 
vej's  to  the  company  —  and  one  who  by  refusing  to  convey  obliges 
the  company  to  obtain  a  title  to  the  lands  by  the  execution  of  a  deed 
poll.  In  the  one  case,  as  in  the  other,  the  transfer  of  the  title  is 
compelled  by  the  legislature,  and  it  cannot  be  supposed  that  it  was 
intended  that  the  landowner  who  acts  solely  in  obedience  to  the  law 
should  be  in  a  worse  position  than  one  who  refuses  compliance.  In 
either  case  the  railway  company  must  be  regarded  as  the  assignee 
of  the  land,  not  by  the  voluntary  act  of  the  former  owner,  but  by 
compulsion  of  law. 

The  substantial  question,  therefore,  raised  on  this  record  is  whether 
the  defendant  is  discharged  from  his  covenant  bj"  the  subsequent  act  of 
Parliament,  which  put  it  out  of  his  power  to  perform  it. 

We  are  of  opinion  that  he  is  so  discharged  on  the  principle  expressed 
in  the  maxim  Lex  non  cogit  ad  impossihilia. 

We  have  first  to  consider  what  is  the  meaning  of  the  covenant  which 
the  parties  have  entered  into.  There  can  be  no  doubt  that  a  man  may 
b}'  an  absolute  contract  bind  himself  to  perform  things  which  subse- 
quently become  impossible,  or  to  pay  damages  for  the  non-performance  ; 
and  this  construction  is  to  be  put  upon  an  unqualified  undertaking, 
where  the  event  which  causes  the  impossibility  was  or  might  have  been 
anticipated  and  guarded  against  in  the  contract,  or  where  the  impossi- 
bility arises  from  the  act  or  default  of  the  promisor.^ 

But  where  the  event  is  of  such  a  character  that  it  cannot  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  the  contracting  par- 
ties when  the  contract  was  made,  they  will  not  be  held  bound  by  general 
words  which,  though  large  enough  to  include,  were  not  used  with  reference 
to  the  possibility  of  the  particular  contingency  which  afterwards  happens.^ 
It  is  on  this  principle  that  the  act  of  God  is  in  some  cases  said  to  excuse 
the  breach  of  a  contract.  This  is  in  fact  an  inaccurate  expression,  be- 
cause, where  it  is  an  answer  to  a  complaint  of  an  alleged  breach  of 
contract  that  the  thing  done  or  left  undone  was  so  by  the  act  of  God, 
what  is  meant  is  that  it  was  not  within  the  contract ;  for,  as  is  observed 
by  Maule,  J.,  in  Canham  v.  Barry,  15  C.  B.  at  p.  619  ;  24  L.  J.  (C.  P.) 
at  p.  106,  a  man  might  bj*  apt  words  bind  himself  that  it  shall  rain  to- 
morrow or  that  he  will  pay  damages.  This  is  the  explanation  of  the 
case  put  by  Lord  Coke  in  Shelley's  case,  1  Rep.  at  p.  98,  a:  "  If  a 
lessee  covenants  to  leave  a  wood  in  as  good  a  plight  as  the  wood  was 
at  the  time  of  the  lease,  and  afterwards  the  trees  are  blown  down  by 

1  See  Kelley  v.  Insurauce  Co  ,  109  Fed.  Rep.  56,  114  Fed.  Rep.  268. 
^  The  preceding  thirteen  lines  are  quoted  by  Jackson,  J.,  in  Chicago,  &c.  Ry.  Ca 
V.  Hoyt,  U9  U.  S.  1,  14. 
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tempest,  he  is  discharged  of  his  covenant,"  because  it  was  thought  that 
the  covenant  was  intended  to  relate  only  to  the  tenant's  own  acts,  and 
not  to  an  event  beyond  his  control,  producing  effects  not  in  his  power 
to  remedy.  (See  Shep.  Touch.  173.)  It  is  on  this  principle  that  it 
has  been  held  that  an  impossibility,  arising  from  an  act  of  the  legis- 
lature subsequent  to  the  contract,  discharges  the  contractor  from  liabil- 
ity. Again,  to  quote  an  observation  of  Maule,  J.,  in  Mayor  of  Berwick 
v'  Oswald,  3  E.  &  B.  665  ;  23  L.  J.  (Q.  B.)  at  324,  there  is  nothing 
"  to  prevent  parties,  if  they  choose  b}'  apt  words  to  express  an  inten- 
tion so  to  do,  from  binding  themselves  by  a  contract  as  to  any  future 
state  of  the  law  ;  .  .  .  but  people  in  general  must  always  be  considered 
as  contracting  with  reference  to  the  law  as  existing  at  the  time  of  the 
contract.  .  .  .  And  the  words  showing  a  contrary'  intention  ought  to 
be  pretty  clear  to  rebut  that  presumption."  To  hold  a  man  liable  by 
words,  in  a  sense  affixed  to  them  by  legislation  subsequent  to  the  con- 
tract, is  to  impose  on  him  a  contract  he  never  made.  This  is  the 
principle  of  that  which  was  laid  down  in  Brewster  v.  Kitchell,  1  Salk. 
198,  that  "  where  H.  covenants  not  to  do  an  act  or  thing  which  was 
lawful  to  do,  and  an  act  of  Parliament  comes  after  and  compels  him 
to  do  it,  the  statute  repeals  the  covenant.  So  if  H.  covenants  to  do  a 
thing  which  is  lawful,  and  an  act  of  Parliament  comes  in  and  hinders 
him  from  doing  it,  the  covenant  is  repealed." 

To   apply   the   foregoing  observations   to   the    pi'esent    case :  The 

defendant  has  covenanted  that  his   "  assigns  "  shall  not  build.     The 

word  "  assigns"  is  a  term  of  well-known  signification,  comprehending 

all  tiiose  who  take  either  immediately  or  remotel}'  from  or  under  the 

assignor,    whether   by   conveyance,   devise,   descent,    or   act   of    law. 

Spencer's  case,  5  Rep.  16.     The  defendant  when  he  contracted  used 

the  general  word  "  assigns,"  knowing  that  it  had  a  definite  meaning, 

and   he  was  able  to  foresee  and   guard   against  the  liabilities  which 

might   arise   from    his   contract  so  interpreted.      The  legislature,  by 

compelling  him   to  part  with  his  land  to  a  railwa}'  company',  whom 

he  could  not  bind  by  an}'  stipulation,  as  he  could  an  assignee  chosen 

V)y  himself,  has  created  a  new  kind  of  assign,  such  as  was  not  in  the 

contemplation  of  the  parties  when  the  contract  was  entered  into.     To 

hold  the  defendant  responsible  for  the  acts  of  such  an  assignee  is  to 

make  an  entirel}'  new  contract  for  the   parties.     On  the  other  hand, 

to  confine  the   word  '^  assigns"  to  those  who  take  b}'  the  voluntar^^ 

act  of  the   assignor  would  not,  as  was  suggested  in  argument,  limit 

tlio  operation  of  the  covenant  to  his  immediate  grantee  ;  because  all 

tliosf!  who  take  from  the  first  assignee  do  so  in   consequence  of  the 

original  voluntary  act  of  the  assignor,  and  it  was  his  own  fault  that 

he  ,'issign(!(l  at  all,  or  tliat  he  did  not  in  the  original  conveyance  guard 

against  the  acts  of  subsequent  assignees.    To  exempt  him  from  liability 

for  such  acts  would  be  contrary  to  the  intention  of  the  parties,  to  be 

collfftf'd    from    their   words,    interpreted    according   to   their    known 

ordinary  signification. 


SECT.   III.]  BAILr    V.   DE   CRESPIGNY.  289 

it  was,  indeed,  conceded  on  the  argument  by  the  plaintiff's  counsel, 
that  the  defendant  would  not  be  liable  for  all  acts  of  the  railway  com- 
pany, as  he  would  have  been  for  the  acts  of  any  other  assignee ;  but  it 
was  contended  that  the  defendant  was  relieved  from  liabilit}'  on  his 
covenant  as  to  those  acts  onl}"  which  the  company  was  required  by  the 
act  of  Parliament  to  do,  and  not  as  to  those  which  the  company  was 
merely  empowered  to  do. 

We  do  not  think  that  this  distinction  is  well  founded.  The  rule  laid 
down  in  Brewster  v.  Kitchell,  1  Salk.  198,  rests  upon  this  ground,  that 
it  is  not  reasonable  to  suppose  that  the  legislature,  while  altering  the 
condition  of  things  with  reference  to  which  the  covenantor  contracted, 
intended  that  he  should  remain  liable  on  a  covenant  which  the  legis- 
lature itself  prevented  his  fulfilling ;  but  the  covenantor  in  this  case  is 
equally  disabled  from  preventing  the  railway  company  from  doing  those 
things  which  it  is  empowered  to  do,  as  those  which  it  is  required  to  do  ; 
why,  then,  should  there  be  a  difference  in  the  liabilitj'  of  the  covenantor 
with  respect  to  the  one  and  the  other? 

But,  assuming  that  the  imposing  on  the  defendant  by  the  legislature 
of  assigns  whom  he  could  not  control  would,  without  more,  free  him 
from  the  engagements  which  he  entered  into  with  reference  to  assigns 
whom  he  could  control,  it  remains  necessary  to  deal  with  the  argument 
that,  though  the  company  was  empowered  to  take  the  lands  free  from 
the  restrictions  upon  building,  this  was  only  on  condition  of  paying 
full  compensation  for  what  they  got,  and  that  it  must  be  supposed  that 
the  defendant  obtained  from  the  company  not  only  the  value  of  the 
land  as  he  held  it,  encumbered  with  a  covenant  not  to  build,  but  also 
what  was  deemed  a  fair  consideration  for  the  right  to  build. 

It  appears  to  be  assumed  in  this  argument  that  the  difference 
between  the  price  of  the  land  encumbered  with  the  covenant  not  to  build 
and  the  price  of  it  freed  from  that  covenant,  would  be  the  amount  of 
damages  to  be  paid  by  the  defendant  to  the  plaintiff  in  the  present 
action.  But  that  is  not  so  ;  the  plaintiff,  if  entitled  to  recover  at  all  in 
this  action,  would  be  entitled  to  the  damage  he  had  sustained  by  the 
breach  of  the  covenant,  even  if  these  damages  should  exceed  the  whole 
value  of  the  land  taken.  No  doubt,  if  the  legislature  had  in  express 
terms,  or  by  necessary  implication  from  its  language,  given  to  persons 
in  the  defendant's  situation  a  remedy  over  against  the  railway  company 
in  respect  of  acts  done  by  the  company,  this  would  have  indicated  that 
the  legislature  did  not  intend  that  the  defendant  should  be  freed  from 
liability  on  his  covenant,  although  he  was  disabled  from  performing  it. 
But  we  cannot  find  in  the  railwa}^  acts  any  express  or  implied  enact- 
ment to  this  effect.  It  has  been  already  pointed  out  that  there  is  no 
relation  between  the  compensation  which  the  defendant  would  be 
entitled  to  for  his  land  and  the  damages  for  which  he  would  be  liable 
to  the  plaintiff.  How  could  it  be  possible  for  the  defendant  to  lay 
before  the  compensation  jury  evidence  of  the  extent  of  his  liability  on 
such  a  covenant  as  that  under  consideration?    How  could  he,  in  an 

VOL.    II.  —  19 
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inquiry  to  which  the  plaintiff  was  no  party,  oflFer  evidence  of  the  injury 
which  the  plaiutiff  might  by  any  possibility  sustain  in  the  uncertain  event 
of  the  company  erecting  a  station  or  other  building  on  the  land  taken  ? 

Further,  if  the  covenant  of  the  defendant  is  to  be  considered  as  bro- 
ken by  the  act  of  the  railway  company  so  as  to  entitle  the  plaintiff  to 
damages,  it  must  be  deemed  to  carry  with  it  the  other  consequences  of 
a  breach  of  contract.  Thus,  if  the  situation  of  the  plaintiff  and  the 
defendant  in  this  case  had  been  reversed,  and  the  covenant  not  to 
build  on  land  adjoining  the  demised  premises  had  been  entered  into 
bv  a  lessee,  with  the  usual  proviso  for  re-entry  in  the  event  of  breach 
of  any  covenant,  the  lessee  would  have  been  liable  to  forfeiture  of  his 
whole  interest  by  reason  of  an  act  over  which  he  had  no  control ;  and 
the  railway  company  would  be  liable,  if  the  plaintiff's  contention  be 
correct,  to  pay,  by  way  of  compensation  for  a  piece  of  land  taken,  the 
whole  value  of  the  interest  of  the  lessee  in  the  adjoining  estate. 

The  solution  of  the  case  appears  to  be  that  the  plaintiff  is  one  of  a 
numerous  class  of  persons  injured  by  the  construction  of  a  railway,  for 
whom  the  legislature  has  not  provided  compensation.  This  ma}'  be 
illustrated  by  reference  to  the  special  damage  claimed  in  the  declara- 
tion. It  is  there  alleged  that  the  amenit}'  and  comfort  of  the  land 
demised  have  been  diminished  by  reason  of  the  prospect  therefrom 
being  interfered  with,  and  by  being  overlooked  by  the  windows  of  the 
station  with  the  appurtenances,  including  water-closets  and  urinals. 
These  are  heads  of  damage  for  which  railway  companies  are  not  in 
ordinary  circumstances  bound  to  give  compensation,  but  for  which  the 
defendant  would  be  liable  in  an  action  on  his  covenant. 

We  do  not  think  that  it  was  the  intention  of  the  legislature  to  make 
a  railwa}'  company  liable  for  such  damages  in  the  exceptional  case  of  a 
person,  in  the  position  of  the  plaintiff,  having  taken  a  covenant  from  his 
lessor  on  the  terms  of  that  under  consideration,  or  that,  if  such  had  been 
the  intention  of  the  legislature,  so  peculiar  a  head  of  compensation  as 
that  now  suggested,  namely,  for  liability  to  damages  for  breach  of  col- 
lateral covenants  resulting  from  the  taking  of  lands,  would  have  been 
left  to  be  conjectured  from  the  vague  language  of  the  Lands  Clauses 
Consolidation  Act. 

For  these  reasons  we  are  of  opinion  that  our  judgment  ought  to  be 
for  the  defendant.  Judgment  for  the  defendant? 

*  ImposBibility  created  by  law  was  held  an  excuse  for  non-performance  in  Avery  v. 
Bowden,  .5  H.  &  B.  714;  Roid  v.  Iloskins,  5  E.  &  B.  729;  Commissioners  v.  Young, 
5'j  Fed.  Rep.  96,  108;  Dunham  v.  New  Britain,  55  Conn.  378;  Scovill  v.  McMahon, 
6a  Conn.  378;  Kuhn  v.  Frooinan,  15  Kan.  423;  (iaminon  r.  Bhvisdell,  45  Kan.  221  ; 
Theohald  v.  BurUd^'h,  6C  N.  II.  574;  Brick  Churcli  r.  New  York,  5  Cow.  538;  Kai.ser 
V.  Ui.hardHoii,  5  Diily,  301  ;  Jones  v.  .Jndd,  4  N.  Y.  412  ;  Burkhardt  v.  Georgia  School 
Towiinliip.  'J  S.  Dak.  315;  compare  Klauber  v.  Street  Ry.  Co.,  95  Cal.  353;  Newport 
NcwB  Co.  V.  McDonald  Brick  Co.'s  Assignee,  59  S.  W.  (Ky.)  332  ;  Baker  v.  Johnson, 
♦2  N.  Y.  126. 

But  imp(j«flibility  owing  to  foreign  law  does  not  excuse.  Barker  v.  Hodgson,  3  M. 
fc  S.  267  ;  Spcnco  v.  Chodwick,  10  Q.  B.  517 ;  Kirk  v.  Gibba,  1  H.  &  N.  810;  Clifford 
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LORD  CLIFFORD  v.  WATTS. 
In  the  Common  Pleas,  June  7,  1870. 

[Reported  in  Law  Reports,  5  Common  Pleas,  577.} 

WiLLES,  J.  This  is  an  action  upon  a  demise  or  grant  by  Lord  Clif- 
ford to  Watts  of  certain  mines,  pits,  etc.,  of  cla^s  b}-  which  demise  the 
rent  was  made  payable  at  a  certain  rate  per  ton  upon  the  cla}'  raised  ; 
and  the  indenture  contained,  amongst  others,  a  covenant  that  Watts 
shall  work  and  make  trials  for  clay  under  the  lands  in  question.  The 
first  breach  is  founded  upon  that  covenant,  and  in  respect  of  that  the 
defendant  has  paid  40s.  into  court.  The  indenture  also  contains  a 
covenant  that  Watts  shall  dig  and  raise  from  the  land  an  aggregate 
amount  of  not  less  than  1,000  tons,  or  more  than  2,000  tons,  of  pipe 
or  potter's  cla}'  in  each  year  of  the  term.  The  term  granted  was  twelve 
years ;  and  for  the  pipe  or  potter's  clay  the  defendant  was  to  pay  a 
royalty  of  2s.  6d.  per  ton.  The  breach  assigned  on  that  covenant  is 
that  with  which  we  have  to  deal  on  this  occasion  ;  it  is,  that  the  defend- 
ant has  not  dug  an  aggregate  amount  of  not  less  than  1,000  tons  of 
pipe  and  potter's  cla}'  in  each  j'ear  of  the  demise.  The  plea,  the  val- 
idity of  which  is  now  in  question,  is,  that  the  defendant  could  not  dig 
1,000  tons  of  cla}'  each  year  according  to  his  covenant,  because  there 
was  not  at  the  time  of  the  demise,  nor  since  existing  under  the  lands, 
1.000  tons  of  such  clay;  that  the  performance  of  the  covenant  had 
always  been  impossible,  and  that  such  impossibilit}'  was  unknown  to 
the  defendant  at  the  time,  and  he  had  no  reasonable  means  of  knowing 
or  ascertaining  the  same.  To  that  plea  there  is  a  demurrer.  It  is 
obvious  that  this  plea  may  be  considered  from  two  points  of  view : 
First,  with  reference  to  the  abstract  question  whether  a  covenant  to 
perform  an  impossibility  is  or  is  not  valid  in  point  of  law ;  whether 
the  covenantor  can  set  up  such  impossibility  from  the  beginning  as  an 
answer  to  a  breach,  or  must  pa}-  damages,  which,  according  to  Mr. 
Preston  (Shep.  Touch.  7th  ed.  164),  may  only  be  nominal.  The  sec- 
ond, and  with  reference  to  this  case  the  most  important,  consideration 
appears  to  me  to  arise  from  the  question  whether  the  defendant  has  by 
this  covenant  contracted  to  perform  an  impossibilit}-,  or  whether  the 
true  meaning  of  the  covenant,  construing  it  by  the  rest  of  the  deed,  is, 
not  that  the  defendant  undertakes  to  get  the  stipulated  quantity  of  clay 
whether  it  be  there  or  not,  or  to  pay  the  stipulated  tonnage  as  if  the 
clay  had  been  raised,  but  rather,  dealing  with  it  as  subsidiary  to  the 
main  object  of  the  demise,  that  he  will  raise  such  pipe  or  potter's  claj' 
as  may  be  found  under  the  land,  at  the  rate  and  price  specified.  If  the 
latter   be   the  true  construction   of  the  covenant,  it  is  not  an   inde- 

V.  Watts,  L.  R.  5  C.  P.  .')77,  586 ;  Cunningham  v.  Dnnn,  3  C.  P.  D.  443  ;  Jacobs  v. 
Credit  Lvonnais,  12  Q.  B  1).  589;  Ashmore  r.  Cox,  [1899]  1  Q.  B.  436  ;  Tweedie 
Trading  Co.  v.  James  P.  Macdonald  Co.,  114  Fed.  Rep.  985;  Beebe  v.  Johnson,  19 
Wend.  500. 


292  LORD   CLIFFORD   V.   WATTS.  [CHAP.   V. 

pendent  covenant  to  do  the  thing  contracted  for,  whetner  possible  or 
not,  but  only  a  stipulation  as  to  the  rate  at  which  that  is  to  be  don^ 
which  both  parties  at  the  time  contemplated.  According  to  that  con- 
struction of  the  covenant,  the  plea  is  a  good  defence  to  the  second 
breach.  And  this  is  the  view  to  which,  after  the  best  consideration  I 
am  able  to  bring  to  the  case,  and  after  having  heard  the  very  learned 
arguments  on  both  sides,  my  opinion  inclines. 

The  deed,  without  any  recital,  witnesses  that  Lord  Clifford,  in  con- 
sideration of  the  rent,  payments,  covenants,  etc.,  demised  to  Watts  the 
mines,  pits,  etc.,  of  clay  under  certain  lands  particularly  described. 
It  then  proceeds  to  grant  Watts  a  license  to  enter  upon  the  land  to 
dig  and  search  for  claj'  and  to  make  pits,  etc.,  with  rights  of  way  for 
carrying  it  awa}^  etc.,  subject  to  compensation  for  damage.  Then 
comes  the  habendum,  —  to  have,  hold,  etc.,  the  said  mines,  etc.,  of  pipe 
and  potter's  or  other  cla}',  with  the  powers  thereby  granted,  for  twelve 
^•ears  ;  and  to  have  and  to  hold  all  and  every  the  said  beds  or  veins  of 
cla}'  that  shall  be  found  and  raised  within  the  term  out  of  any  part  of 
the  land  so  authorized  to  be  worked,  unto  Watts,  his  executors,  etc., 
unto  his  and  their  own  use.  So  far  we  are  dealing  with  the  demising 
part  of  the  instrument,  which  refers  to  specific  lands  and  to  specific 
clay  which  is  believed  by  both  parties  to  be  under  the  lands  described 
at  the  time.  The  whole  scope  of  the  contract  is  that  the  defendant 
shall  take  that  clay.  Whether  the  speculation  would  turn  out  to  be  a 
profitable  one  to  the  tenant  or  not  was  uncertain.  So  far  it  was  natural 
that  he  should  take  the  risk.  But  the  question  is  whether  we  are  jus- 
tified in  importing  another  element  into  a  bargain  like  this,  namely,  a 
warranty  by  the  tenant  that  clay  shall  be  found,  or  an  undertaking  to 
pay  for  the  quantity  stipulated  for,  whether  found  or  not.  The  provi- 
sion for  payment  follows  in  the  reddendum,  b}'  which  Watts  is  to  pay 
Lord  Clifford,  "in  respect  of  all  pipe  and  potter's  clay  being  to  be  dug, 
got,  or  obtained  from  or  under  the  surface  of  any  of  the  lands,  2s.  ^d. 
per  ton,"  and  %d.  per  ton  for  other  cla}',  to  be  paid  half-yearly ;  and 
Watts  was  further  to  pa}'  £100  per  acre  for  any  land  which,  having 
been  worked,  should  not  be  restored  to  a  state  fit  for  agricultural  pur- 
poses. The  indenture  then  proceeds  in  the  ordinar}'  way  to  the  cove- 
nants on  the  part  of  the  tenant.  Watts  covenants  with  Lord  Clifford 
for  payment  of  the  rent,  and  that  he  will  cause  all  the  clay  raised  to  be 
conveyed  by  a  certain  canal  at  rates  provided  for  by  the  lease.  Then 
follow  covenants  for  making  satisfaction  for  surface  damage,  and  for 
payment  of  a  kind  of  rent  to  the  tenants  for  land  required  for  the 
working  of  the  pits,  —  a  covenant  that  Watts  will,  during  the  continu- 
ance of  tlic  term,  work  and  make  trials  for  clay  in  and  under  the  land 
according  to  the  best  and  most  imi)roved  methods,  etc.,  which  is  the 
Hiil)J(;ct  of  tlu!  first  breach.  Then  comes  a  covenant  that  the  lessee  will 
do  the  least  possible  damage  to  the  land,  after  which  follows  the  cove- 
nant in  question,  and  also  that  Watts,  his  executors,  etc.,  shall  dig 
and  remove  from  tiie  land  demised  "an  aggregate  amount  of  not  less 
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than  1,000  tons,  nor  a  larger  quantity  than  2,000  tons,  of  pipe  or  pot- 
ter's clay  in  each  and  every  year  of  the  term  hereb}'  granted."  Then 
comes  a  covenant  to  keep  accounts  of  all  claj'  raised  ;  and  the  remain- 
der of  the  deed  may  be  dismissed  with  this  observation,  —  that  there  is 
no  stipulation  that  the  tenant  shall  pa}'  anj'  sleeping  rent  or  minimum 
rent,  or  any  rent  in  the  event  of  no  clay  being  raised  during  the  term, 
or  not  being  there  to  be  raised,  nor  any  provision  for  putting  an  end  to 
the  term  in  case  the  clay  should  be  exhausted.  The  result  to  my  mind 
is,  that  the  covenant  upon  which  the  second  breach  is  assigned  is  one 
of  a  series  of  subsidiary  covenants  introduced  for  the  purpose  of  carry- 
ing out  the  substantial  object  and  intention  of  the  p;uties,  namely',  that 
Watts  should  have  the  right  during  the  term  of  working  out  all  the 
clay  under  the  land,  and  pa}'  for  it  at  the  prices  specified  per  ton  ;  and 
this  subsidiary  covenant  deals  with  the  rate  at  which  the  clay  is  to  be 
worked  out.  The  bare  statement  of  the  provisions  of  the  deed  leads 
me  to  the  conclusion  that  the  tenant  never  intended  to  warrant  that 
there  was  clay  upon  the  land,  and  that  neither  party  contemplated  that 
he  should,  in  the  event  of  no  clay  being  found  there,  at  all  events  pay 
a  minimum  fixed  rent  during  the  term.  It  is  a  bare  stipulation  as  to 
the  rate  of  payment  for  the  clay  which  should  be  raised.  That  appears 
to  me  to  be  the  natural  and  ordinary  construction  of  the  covenant  when 
read  by  the  light  of  the  context.  It  turned  out  that  there  was  no  clay 
of  the  descriptions  mentioned  on  the  land.  The  covenant  therefore 
became  inapplicable,  and  has  not  been  broken.^ 

It  may  be  that  the  allegations  in  the  plea  are  untrue.  That,  however, 
we  are  precluded  from  considering ;  for  the  purpose  of  the  demurrer, 
we  must  assume  the  plea  to  be  true.  It  may  be  that  the  defendant  has. 
taken  upon  himself  the  burthen  of  searching  for  cla}',  and  of  proving  at 
the  trial  that  he  has  searched  so  effectually  that  clay  must  have  been 

*  "  Now,  how  are  we  to  construe  a  covenant  in  which  the  words  are  large  enough 
to  inchide  everything,  but  in  which  they  must  have  some  restriction  if  they  are  not  to 
lead  to  absurdity  "?  They  are  restricted,  as  we  have  seen,  to  acts  done  by  the  defend- 
ant, or  by  a  person  claiming  to  do  those  acts  under  him.  On  principle,  a  covenant 
can  only  be  oj)erative  with  regard  to  a  thing  which  is  contemplated  by  both  the  par- 
ties  at  the  time  it  is  entered  into,  and  its  interpretation  does  not  depend  on  the  mean- 
ing which  one  of  them  had,  but  upon  the  meaning  which  both  of  them  must  have  had. 
If  they  use  words  wliich  are  too  large,  how  is  their  real  meaning  to  be  got  at  ?  We 
must  not  go  contrary  to  the  words;  but  we  may  say  this  (and  it  always  is  said),  the 
parties  must,  when  they  used  tliose  words,  have  intended  them  to  include  all  circum- 
stances which  they  actually  contemplated  at  the  moment,  and  which  it  can  be  shown 
that  they  did  then  contemplate,  or  which,  if  they  had  thought  properly  about  the 
matter,  they  ought  to  have  contemplated.  Beyond  that  the  meaning  of  the  covenant 
ought  not  to  be  extended.  If  somethintr  has  happened,  which  it  is  obvious  that  no 
person  of  intelligence  could  have  contemplated,  it  must  be  held  that  they  did  not 
contemplate  it."  Ar  Lord  Esher,  M.  R.,  Harrison  u.  Muncaster  (1891),  1  Q.  B. 
680.  686 

Illustration.*'  of  the  tendency  of  the  courts  to  treat  questions  of  impossibility  as 
questions  of  constrnctioii  may  he  found  in  Moore  v.  Sun  Printing  Assoc,  101  Fed.  Rep. 
591,  593,  .594;  Lorillard  v.  Clyde,  U2  N.  Y.  456,  402  ;  Buffalo,  &c.  Co.  v.  Bellevue,  &c. 
Co.,  165  N.  Y.  247  ;  Lovering  v.  Buck  Mountain  Co.,  54  Pa.  291,  and  in  many  other 
cases. 


294  LORD   CLIFFORD   V.   WATTS.  [CHAP.    V. 

discovered  if  it  had  existed,  and  so  establishing  the  impossibility  of 
performance  of  this  covenant  by  reason  of  there  being  no  clay  to  be 
found.  But  for  the  purpose  of  the  construction  of  the  covenant,  we 
must  assume  that  there  was  none.  Cases  may  be  conceived  in  which  a 
man  may  undertake  to  do  that  which  turns  out  to  be  impossible,  and 
vet  he  may  still  be  bound  by  his  agreement.  I  am  not  prepared  to  say 
that  there  may  not  be  cases  in  which  a  man  may  have  contracted  to  do 
something  which  in  the  present  state  of  scientific  knowledge  may  be 
utterly  impossible,  and  yet  he  may  have  so  contracted  as  to  warrant 
the  possibility  of  its  performance  by  means  of  some  new  discovery,  or 
be  liable  in  damages  for  the  non-performance,  and  cannot  set  up  by 
way  of  defence  that  the  thing  was  impossible.^  But  before  we  arrive  at 
such  a  conclusion  we  must  be  satisfied,  if  no  other  reasonable  construc- 
tion suggests  itself,  that  the  party  really  did  intend  to  warrant  that  to 
be  possible  which  was  impossible.  The  authorities  relied  on  for  the 
plaintiff  appear  to  me  to  be  cases  where  a  man  either  undertook  to  do 
a  thing  which  was  possible  at  the  time,  but  which,  without  any  fault 
of  his  adversary,  became  afterwards  impossible,  or  where  he,  notwith- 
standing the  thing  was  impossible  of  performance,  took  upon  himself 
to  warrant  that  it  should  be  possible.  Barker  v.  Hodgson,  3  M,  &  S. 
267,  was  a  case  where  the  charterer  of  a  ship  had  covenanted  to  send 
a  cargo  alongside  at  a  foreign  port,  but  in  consequence  of  the  preva- 
lence of  an  infectious  disorder  at  the  port,  all  public  intercourse  was 
prohibited  by  the  authorities  of  the  place,  and  yet  he  was  held  to  be 
responsible  in  damages  for  the  non-perfonnance  of  his  covenant.  If 
the  intercourse  with  the  foreign  port  had  been  prohibited  by  the  law  of 
this  country,  the  act  would  have  been  illegal,  and  the  defendant  would 
have  been  excused,  not  because  he  could  not,  but  because  he  ought  not 
to  do  it.  But  where  the  performance  of  the  thing  covenanted  to  be 
done  is  not  made  impossible  b}'  the  law  of  this  countr}-,  the  case  falls 
within  the  principle  laid  down  in  the  leading  case  of  Paradine  v.  Jane, 
Aleyn,  2G,  where  the  defendant,  in  an  action  for  rent,  sought  to  excuse 
himself  by  reason  of  his  having  been  expelled  from  the  premises  b}' 
alien  enemies,  and  his  plea  was  held  insufficient.  The  material  resolu- 
tion of  the  court  was,  that  "  where  the  law  creates  a  dut}-  or  charge, 
and  the  party  is  disabled  to  perform  it,  without  any  default  in  him,  and 
hath  no  remedy  over,  there  the  law  will  excuse  him  ;  "  but  "  when  the 
party  by  his  own  contract  creates  a  duty  or  charge  upon  himself,  he  is 
bound  to  make  it  good  if  he  may,  notwithstanding  any  accident  by 
inevitable  necessity,  because  he  might  have  provided  against  it  by  his 
contract ;  and  therefore  if  the  lessee  covenant  to  repair  a  house,  though 
it  be  burnt  by  lightning,  or  thrown  down  by  enemies,  yet  he  ought  to 
repair  it."  Where  a  thing  becomes  impossible  of  performance  by  the 
act  of  a  third  person,  or  even  by  the  act  of  God,  its  impossibility 
affords  no  excuse  for  its  non-performance  ;   it  is  the  defendant's  own 

1  Re«  Pollock,  Cont.  (7th  ed.)  400;  Stratford  Gas  Co.  v.  Stratford,  26  Out.  App. 
109;   I'eiinott  i;.  Morac,  6  Col.  App.  122. 
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folly  that  has  led  him  to  make  such  a  bargain  without  providing  against 
the  possible  eontingenc3'.  In  the  present  case,  if  the  allegations  in  the 
plea  be  true,  there  was  nothing  upon  which  the  covenant  could  attach 
at  the  time  it  was  entered  into.  Plills  v.  Sughrue,  15  M.  &  W.  253, 
has  no  application,  for  another  reason.  There  the  charterer  b}-  his 
contract  warranted  that,  the  ship  being  read}'  to  take  a  cargo  of  guano 
at  Ichaboe,  he  would  there  provide  her  with  a  full  cargo.  The  impossi- 
bility of  obtaining  a  cargo  there  was  no  excuse  for  the  non-performance 
of  his  contract.  That  case  therefore  falls  within  the  second  category 
of  cases,  where  the  defendant  had  warranted  the  possibilit}-  of  doing 
the  tiling  contracted  for.  It  remains  only  to  deal  with  Marquis  of 
Bute  V.  Thompson,  13  M.  &  W.  487.  There,  by  the  express  terms  of 
the  contract,  the  lessee  covenanted  absolutely  to  raise  a  given  quantity 
of  coal  in  each  year,  or  to  pay  a  minimum  rent  which  should  represent 
the  minimum  amount  of  coal  agreed  to  be  worked ;  and  the  lessee 
failing  to  raise  the  stipulated  quantity  of  coal,  he  was  held  bound  at  all 
events  to  pay  tlie  minimum  rent.  The  judgment  of  the  court  is  very 
short,  and  but  for  the  facts  might  possibly  be  taken  to  bear  the  con- 
struction put  upon  it  by  Mr.  Kingdon,  namely,  that  the  lessee  was 
bound  to  perform  his  covenant  whether  there  was  coal  to  be  found 
or  not.  The  judgment,  howe'  ^r,  must  be  read  with  reference  to  the 
subject-matter  with  which  the  court  was  dealing ;  and  so  reading  it,  it 
is  plain  that  the  court  construed  the  covenant,  not  as  a  stipulation 
exhausting  itself  upon  the  first  branch  as  to  the  raising  of  the  coal, 
but  as  an  alternative  covenant  to  secure  the  lessor  at  all  events  a  mini- 
mum rent  during  the  term,  whether  or  not  coal  was  worked  or  was 
there  to  be  worked.^  There  is,  however,  no  such  covenant  here  ;  there 
is  only  a  covenant  to  work  out  all  the  cla}'  under  the  land,  and  this 
covenant  was  not  broken  by  the  defendant's  failure  to  work  cla^'  if 
none  was  to  be  found  there.  I  therefore  think  the  defendant  is  entitled 
to  judgment 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  result  of  a 
decision  in  favor  of  the  plaintiff  would  be  to  give  him  a  fixed  minimum 
rent  when  he  has  not  covenanted  for  it.  I  do  not,  however,  express 
any  opinion  as  to  what  would  be  the  measure  of  damages  for  a  breach 
of  this  covenant.  Taking  the  whole  of  the  deed  together,  I  confess  I 
do  not  think  it  admits  of  such  a  construction.  Seeing  the  part  of  the 
indenture  in  which  the  covenant  in  question  is  found,  it  seems  to 
me  that  it  means  no  more  than  it  expresses  by  necessar}'  implication, 
namel}-,  that  the  lessee  shall  work  a  given  quantity  of  cla}',  if  clay  be 
found  in  the  land.  It  is  the  clay  in  the  land  which  is  the  subject  of  the 
grant.  Any  other  construction  would,  I  think,  defeat  the  apparent 
intention  of  the  parties.    The  covenant  is  based  on  the  assumption  that 

1  Lehigh  Zinc  Co.  v.  Bamford.  150  U.  S.  665;  McDowell  v.  Hendrix,  67  Ind.  513; 
Valley  City  Milling  Co.  v.  Pransce.  12.3  Mich.  211  ;  Wharton  r.  Stoutenburgh,  46  N. 
J.  L.  151 ;  Timlin  v.  Brown,  158  Pa.  606,  ace.  Compare  Monnett  v.  Potts,  10  Ind- 
App.  191. 
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there  was  clay  there.  It  was  impossible  to  perform  it  unless  there 
was  ;  and  the  covenantor  did  not  undertake  to  perform  an  impossi- 
bilit}',  but  merely  to  dig  and  remove  such  clay  as  should  be  found  in 
Ihe  land,  to  the  extent  stipulated  for.  If  there  was  nothing  upon  which 
the  covenant  could  attach,  it  fails.  There  is  nothing  in  the  deed  which 
amounts  to  a  warranty.  The  whole  scope  of  it  was  that  the  plaintiff 
should  receive  a  royalt}'  on  the  clay  if  found.  If  the  failure  to  find  clay 
of  the  description  mentioned  was  the  result  of  the  defendant's  omission 
to  make  proper  searches,  the  grantor  has  his  remedy.  My  brother 
Willes  has  so  fully  gone  into  the  several  covenants  in  the  deed,  and 
distinguished  the  cases  cited  from  the  present,  that  I  do  not  think  it 
necessar}-  to  say  more.  I  will  merely  add  that,  in  the  case  of  Mar- 
quis of  Bute  V.  Thompson,  13  M.  &,  W.  487,  there  was  a  covenant  for 
a  minimum  rent,  whether  coal  was  got  or  not.  That  rent  was  clearly 
payable  whether  the  coal  existed  or  was  searched  for  or  not.  There 
is  no  such  covenant  here.  In  truth,  the  plaintiff  is  seeking  b}'  this 
action,  so  far  as  the  second  breach  is  concerned,  to  get  something 
he  has  not  contracted  for. 

Brett,  J.  I  think  it  is  not  competent  to  a  defendant  to  say  that 
there  is  no  binding  contract  merely  because  he  has  engaged  to  do  some- 
thing which  is  ph3'sically  impossible.  I  think  it  will  be  found  in  all 
the  cases  where  that  has  been  said  that  the  thing  stipulated  for  was, 
according  to  the  state  of  knowledge  of  the  daj^,  so  absurd  that  the 
parties  could  not  be  supposed  to  have  so  contracted.  But  here  both 
parties  might  well  have  supposed  that  there  was  clay  under  the  land. 
They  agree  on  the  assumption  that  it  is  there,  and  the  covenant  is 
applicable  only  if  there  be  clay  ;  it  does  not  amount  to  a  warranty  on 
the  part  of  the  grantee  that  there  was  clay,  or  to  an  engagement  to  pa}' 
the  royalty  although  it  should  turn  out  that  there  was  none.  I  will 
merely  add  a  word  upon  the  case  of  Hills  v.  Sughrue,  15  M.  &  W. 
253.  There  the  contract  was  that  the  ship  should  proceed  to  Ichaboe, 
and  the  charterer  engaged  to  furnish  there  a  full  cargo  of  guano. 
There  was  nothing  unreasonable  or  unusual  in  such  a  contract,  and 
it  was  clearly  no  answer  for  the  charterer  to  sa^^  that  there  was  no 
guano  at  the  island  when  the  ship  arrived  there.  I  agree  that  there 
must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 

^  Ridgely  v.  Conowago  Iron  Co.,  5.3  Fed.  Rep.  988;  Gribben  v.  Atkinson,  64  Mich. 
C.51  ;  Hlako  v.  Lobb's  EHtatc,  110  Mich.  608;  Buchanan  v.  Layne,  95  Mo.  App.  148; 
Cook  f.  Andrews,  .36  Oliio  St.  178;  Brick  Co.  v.  Pond,  38  Ohio  St.  65;  Mulilonberg 
I-.  Herminp,  116  Pa.  138;  Boyer  v.  Fuhner,  176  Pa.  282,  ace.  See  also  Nordyke  & 
Marmon  Co.  v.  Kohlor,  155  Mo.  643. 
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HOWELL  V.  COUPLAND. 

In  the  Queen's  Bench  Division,  Court  of  Appeal,  January  18, 

1876. 

[Reported  in  Law  Reports,  1  Queen^s  Bench  Division,  258.] 

Appeal  In-  the  plaintiff  from  the  decision  of  the  Court  of  Queen's 
Bench  making  absolute  a  rule  to  enter  the  verdict  for  the  defendant. 

The  plaintiff  is  a  potato  merchant  at  Holbeach,  Lincolnshire,  and 
the  defendant  a  farmer  at  "Whaplode  in  the  same  count}-. 

In  1872  the  defendant,  at  the  proper  season,  and  in  the  due  course 
of  husbandry,  appropriated  between  eight}'  and  ninet}'  acres  of  land  for 
the  growth  of  potatoes,  —  sixty-eight  acres  at  Whaplode,  and  about 
twent}'  at  Holbeach. 

In  March  of  the  same  3'ear  the  plaintiff  and  the  defendant  entered 
into  the  following  contract:  "A  memorandum  of  agreement,  made 
this  day  of  ,  1872,  between  Robert  Coupland,  of  Whap- 

lode, and  John  Howell,  of  Holbeach,  whereby  Robert  Coupland  agrees 
to  sell,  and  the  said  John  Howell  agrees  to  purchase,  200  tons  of  regent 
potatoes  grown  on  land  belonging  to  the  said  Robert  Coupland  in 
Whaplode,  at  and  after  the  rate  of  £3  10s.  6d.  per  ton,  to  be  riddled 
on  l§-in.  riddle,  and  delivered  at  Holbeach  railway  station,  good  and 
marketable  ware,  during  the  months  of  September  or  October,  as  the 
said  John  Howell  may  direct,  and,  under  his  direction,  the  purchaser 
to  find  riddles.  It  is  further  agreed  between  the  said  Robert  Coupland 
and  the  said  John  Howell  that  the  said  potatoes  shall  be  paid  for  when 
and  as  they  are  taken  away." 

At  the  time  of  making  the  contract,  out  of  the  sixty-eight  acres  in 
Whaplode,  twent^'-five  were  actually  sown  with  potatoes,  and  the 
remaining  forty-three  acres  were  read}'  for  sowing.  The  forty-three 
acres  were  afterwards  sown  in  due  course,  and  the  whole  sixty-eight 
acres  together  were  amply  sufficient,  in  an  ordinary  season  and  in  the 
ordinary  course  of  cultivation,  to  produce  a  much  larger  quantity  than 
two  hundred  tons,  the  land  producing,  on  an  average,  seven  tons  to 
the  acre. 

In  July  and  August,  without  any  fault  on  the  part  of  defendant,  a 
disease,  which  no  skill  or  care  on  the  part  of  the  defendant  could  have 
prevented,  attacked  the  crop  and  caused  it  to  fail ;  and  when  the  time 
for  taking  it  up  arrived,  the  whole  marketable  produce  of  the  crop  of 
the  lands  of  the  defendant,  both  in  Whaplode  and  Holbeach  together, 
amounted  to  no  more  than  79  tons  8  cwt.,  and  this  quantity  the  defend- 
ant delivered  to  the  plaintiff.  The  rest  of  the  crop  had  perished  from 
the  disease. 

If  the  defendant  had  had  other  land  to  plant  with  potatoes  at  the 
time  when  the  disease  was  discovered,  which  in  fact  he  had  not,  it 
would  have  been  too  late  to  sow  it. 
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The  present  action  was  brought  to  recover  damages  for  the  non- 
delivery of  the  residue  of  the  two  hundred  tons,  and  the  verdict  at  the 
trial  was  entered  for  £432  5s.,  leave  being  reserved  to  move  to  enter 
the  verdict  for  the  defendant,  on  the  ground  that  he  was  not  liable  to 
deliver  the  ungrown  potatoes. 

A  rule  having  been  obtained  accordingly,  it  was  made  absolute  by 
the  Court  of  Queen's  Bench  on  the  22d  of  May,  1874. 

D.  Seymour,  Q.  C,  and  Waddy,  Q.  C,  in  support  of  the  motion. 

Herschell,  Q.  C,  and  Beasley,  contra,  were  not  heard. 

Lord  Coleridge,  C.  J.  I  am  of  opinion  that  the  judgment  ought  to 
be  affirmed.  [The  Lord  Chief  Justice  read  the  contract  and  facts.] 
The  Court  of  Queen's  Bench  held  that,  under  these  circumstances,  the 
principle  of  Taylor  v.  Caldwell,  3  B.  &  S.  826  ;  32  L.  J.  (Q.  B.)  164, 
and  Appleby  v.  Myers,  L.  R.  2  C.  P.  651,  applied,  and  the  defendant 
was  excused  from  the  performance  of  his  contract.  The  true  ground, 
as  it  seems  to  me,  on  which  the  contract  should  be  interpreted,  and 
which  is  the  ground  on  which,  I  believe,  the  Court  of  Queen's  Bench 
proceeded,  is  that  by  the  simple  and  obvious  construction  of  the  agree- 
ment, both  parties  understood  and  agreed  that  there  should  be  a  condi- 
tion implied  that  before  the  time  for  the  performance  of  the  contract  the 
potatoes  should  be,  or  should  have  been,  in  existence,  and  should  still 
be  existing  when  the  time  came  for  the  performance.  They  had  been 
in  existence,  and  had  been  destroyed  by  causes  over  which  the  defend- 
ant, the  contractor,  had  no  control,  and  it  became  impossible  for  him 
to  perform  his  contract ;  and,  according  to  the  condition  which  the  par- 
ties had  understood  should  be  in  the  contract,  he  was  excused  from 
the  performance.  It  was  not  an  absolute  contract  of  delivery  under 
all  circumstances,  but  a  contract  to  deliver  so  many  potatoes,  of  a  par- 
ticular kind,  grown  on  a  specific  place,  if  deliverable  from  that  place. 
On  the  facts  the  condition  did  arise  and  the  performance  was  excused. 
I  am,  therefore,  of  opinion  that  the  judgment  of  the  Queen's  Bench 
should  be  affirmed. 

Jamks,  L.  .J.  I  think  the  case  was  rightly  considered  in  the  court 
below  to  turn  upon  the  construction  of  the  contract.  Is  it  a  contract 
for  a  certain  quantity  of  potatoes  of  a  particular  sort,  with  a  warranty  that 
they  shall  be  supplied  ;  or  is  it  a  contract  to  deliver  two  hundred  tons  of 
potatoes  out  of  a  specific  crop?  I  am  of  opinion  it  is  the  latter;  and 
if  8o,  the  principle  of  the  cases  relied  on  applies,  and  the  defendant  is 
excused  by  reason  of  his  being  prevented  by  causes  for  which  he  is  not 
anHwcrable. 

Mkmjsm,  L.  J.  I  am  of  the  same  opinion.  The  words  of  the  con- 
tract are  clear:  the  defendant  "agrees  to  sell  two  hundred  tons  of 
regent  potatoes  grown  on  land  belonging  to  him  in  Whaplode."  That 
is,  \)()liiU)VH  which  shall  be  grown  in  Whaplode.  They  are  to  be 
grown  there,  and  delivered  to  the  plaintilf  provided  the^-  are  grown 
there.  Is  not  that  a  condition, — so  that,  according  to  the  cases 
on  which   the  Court   of  Queen's   Bench    acted,   if  the   thing   perishes 
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before  the  time  for  performance,  the  vendor  is  excused  from  perform- 
ance bj  the  delivery  of  the  thing  contracted  for?  No  doubt  there  is  a 
distinction  in  the  present  case,  that  the  potatoes,  the  things  contracted 
for,  were  not  in  existence  at  the  time  the  contract  was  entered  into. 
But  can  that  make  any  real  difference  in  principle?  Suppose  the 
potatoes  had  been  full  grown  at  the  time  of  the  contract,  and  after- 
wards the  disease  had  come  and  destroj-ed  them  ;  according  to  the 
authorities  it  is  clear  that  the  performance  would  have  been  excused  ; 
and  I  cannot  think  it  makes  any  difference  that  the  potatoes  were  not 
then  in  existence.  This  is  not  like  the  case  of  a  contract  to  deliver  so 
many  goods  of  a  particular  kind,  where  no  specific  goods  are  to  be 
sold.  Here  there  was  an  agreement  to  sell  and  buy  two  hundred  tons 
out  of  a  crop  to  be  grown  on  specific  land,  so  that  it  is  an  agreement 
to  sell  what  will  be  and  may  be  called  specific  things  ;  therefore  neither 
party  is  liable  if  the  performance  becomes  impossible.  The  language 
of  this  contract  is  much  easier  to  imply  a  condition  from  than  in  most 
former  cases  where  it  has  been  held  to  be  implied. 

Baggallay,  J.  A.  I  at  first  doubted  whether  the  contract  excluded 
the  possibility  of  the  defendant  being  able  to  perform  his  contract  by 
delivering  potatoes  grown  on  other  land  ;  but  on  consideration  it  is 
clear  the  contract  is  confined  to  particular  land  ;  and  the  statement  in 
the  case  is  that  sixtj'-eight  acres,  the  amount  actually  sown  with  pota- 
toes, was  a  due  proportion  to  enable  the  defendant  to  perform  his 
contract  in  an  ordinary'  season. 

Cleasby,  B.  I  am  of  the  same  opinion.  I  put  my  decision,  not  so 
much  on  the  ground  that  the  defendant  was  excused  b}'  the  act  of  God 
rendering  the  performance  impossible,  as  upon  the  terms  of  the  con- 
tract itself  This  is  not  like  a  contract  where  the  parties  have  agreed 
to  deliver  a  cargo  of  grain  at  Odessa  or  any  other  port  by  a  given  time, 
in  which  case  the  parties  are  bound  by  the  contract,  although  its  per- 
formance has  become  impossible  b3'  vis  major.  Here  there  was  not  an 
absolute  contract  to  deliver  two  hundred  tons  of  potatoes  in  September 
and  October,  but  two  hundred  tons  of  potatoes  grown  on  particular 
land.  Not  two  hundred  tons  of  potatoes  simply,  but  two  hundred  tons 
off  particular  land.  The  crop  on  this  particular  land  has  failed,  and 
there  is  nothing  to  which  the  promise  can  appl}'.  If  the  crop  had 
existed  at  the  time  of  the  contract,  and  had  afterwards  failed,  there  can 
be  no  doubt  that  the  principle  of  the  decided  cases  would  apply  and 
the  defendant  would  be  excused  ;  and  I  cannot  see  any  difference  in 
principle  from  the  fact  that  the  crop  had  not  been  sown  at  the  date  of 
the  contract.  Appeal  dismissed.^ 

1  Browne  v.  United  States,  30  Ct.  CI.  124;  Ontario  Fruit  Assoc,  v.  Catting  Pack- 
ing Co.,  134  Cal.  21 ;  Losecco  v.  Gregory,  108  La.  648,  ace. 

See  also  Nickoll  v.  Ashton,  [1901]  2  K.  B.  126;  Stewart  v.  Stone,  127  N.  Y.  500. 
Compare  A.shmore  r.  Cox,  [1899]  1  Q.  B.  436  ;  Jones  v.  United  States,  96  U.  S.  24; 
Summers  v.  Hibbard,  153  111.  102;  Booth  v.  Mill  Co.,  60  N.  Y.  487. 
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ANDERSON  v.  MAY  et  al. 

Minnesota  Supreme  Court,  June,  1892. 

[Reported  in  52  Northivestern  Reporter,  530.] 

Gjxfillan,  C.  J.  The  defendant  having  alleged  as  a  counterclaim  a 
contract  in  June,  1890,  between  him  and  plaintiff,  whereby  the  latter 
agreed  to  sell  and  deliver  to  the  former,  on  or  before  November  15th, 
certain  quantities  of  specified  kinds  of  beans,  and  that  he  failed  so  to 
do  except  as  to  a  part  thereof,  the  plaintiff,  in  his  repl}',  alleged  in 
substance  that  the  contract  was  to  deliver  the  beans  from  the  crop  that 
he  should  raise  that  year  from  his  market-gardening  farm  near  Red 
Wing.  Upon  the  trial  the  contract  was  proved  by  letters  passing 
between  the  parties.  From  these  it  fairly-  appears  that  the  beans  to  be 
delivered  were  to  be  grown  b}'  plaintiff,  though  it  cannot  be  gathered 
from  them  that  he  was  to  grow  the  beans  on  any  particular  land. 
They  contain  no  restriction  in  that  respect.  There  can  be  no  question 
that,  if  grown  by  him,  and  of  the  kinds  and  quality  specified,  defendant 
would  have  been  obliged  to  accept  the  beans,  though  not  grown  on 
any  land  previously  cultivated  by  plaintiff.  The  contract,  therefore, 
was,  in  effect,  to  raise  and  sell  and  deliver  the  quantities,  kinds,  and 
quality  of  beans  specified,  —  a  contract  in  its  nature  possible  of  per- 
formance. As  an  excuse  for  not  delivering  the  entire  quantity  con- 
tracted for,  the  plaintiff  relies  on  proof  of  the  fact  that  an  early, 
unexpected  frost  destroyed  or  injured  his  crop  to  such  extent  that 
he  was  unable  to  deliver  the  entire  quantity.  What,  in  the  v/ay  of 
subsequently'  arising  impossibility  for  the  party  to  perform,  will  suffice 
as  excuse  for  non-performance  of  a  contract,  is  well  settled  in  the 
decisions  ;  the  only  apparent  difference  in  them  arising  from  the  appli- 
cation of  the  rules  to  particular  circumstances.  The  general  rule  is  as 
well  stated  as  anywhere  in  2  Chit.  Cont.  1074,  thus:  "  Where  the  con- 
tract is  to  do  a  thing  which  is  possible  in  itself,  or  where  it  is  condi- 
tioned on  anv  event  which  happens,  the  promisor  will  be  liable  for  a 
breach  thereof,  notwithstanding  it  was  beyond  his  power  to  perform  it ; 
for  it  was  his  own  fault  to  run  the  risk  of  undertaking  to  perform  an 
impossibility,  when  he  might  have  provided  against  it  by  his  contract. 
And  therefore,  in  such  cases,  the  performance  is  not  excused  by  the 
occurrence  of  an  inevitable  accident,  or  other  contingency,  although  it 
WHH  not  foreseen  by,  or  within  the  control  of,  the  party."  An  applica- 
tion of  this  rule  is  furnished  by  Cowley  v.  Davidson,  13  Minn.  92. 
What  is  Hom(!times  called  an  "  exception  to  the  rule"  is  where  the  con- 
tract is  implied  to  be  made  on  the  assumed  continued  existence  of  a  par- 
ticular person  or  thing,  and  the  person  or  thing  ceases  to  exist,  as  where 
it  is  for  personal  service,  and  the  person  dies,  or  it  is  for  repairs  upon  a 
p.irti(!iil!ir  ship  or  hiiiUling,  and  the  ship  or  building  is  destroyed.  An 
agreement  to  sell  and  deliver  at  a  future  time  a  specific  chattel  existing 
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when  the  agreement  is  made  would  come  under  this  exception.  The 
exception  was  extended  further  than  in  any  other  case  we  have  found  in 
Howell  V.  Coupland,  L  .  R.  9  Q.  B.  462.  That  was  a  contract  to  sell  and 
deliver  a  certain  quantity  from  a  crop  to  be  raised  on  a  particular  piece 
of  land,  and  the  entire  crop  was  destroyed  by  blight.  The  court  held  the 
contract  to  be  to  deliver  part  of  a  specific  thing,  to  wit,  of  the  crop  to  be 
grown  on  a  given  piece  of  land,  and  held  it  to  come  within  the  rule 
that,  where  the  obligation  depends  on  the  assumed  existence  of  a  spe- 
cific thing,  performance  is  excused  by  the  destruction  of  the  thing 
without  the  parties'  fault.  Without  intimating  whether  we  would  fol- 
low that  decision  in  a  similar  case,  we  will  say  that  the  case  is  unhke 
this,  in  that  in  this  case  the  plaintiff  was  not  limited  or  restricted  to 
any  particular  land.  It  was  not  an  undertaking  to  sell  and  deliver  part 
of  a  specific  crop,  but  a  general  undertaking  to  raise,  sell,  and  deliver 
the  specified  quantity  of  beans.  We  have  been  cited  to  and  found  no 
case  holding  that,  where  one  agrees  generally  to  produce,  by  manufac- 
ture or  otherwise,  a  particular  thing,  performance  being  possible  in  the 
nature  of  things,  he  ma}'  be  excused  from  performance  by  the  destruc- 
tion, before  completion  or  delivery,  of  the  thing,  from  whatever  cause, 
except  the  act  of  the  other  party.  Applications  of  the  general  rule, 
where  the  thing  agreed  to  be  produced  was,  before  completion,  de- 
stroyed without  the  party's  fault,  are  furnished  in  Adams  v.  Nichols, 
19  Pick.  275,  279  ;  School  Dist.  v.  Dauchy,  25  Conn.  530  ;  and  Trus- 
tees V.  Bennett,  27  N.  J.  Law,  513,  approved  and  followed  in  Stees 
V.  Leonard,  20  Minn.  494.  Where  such  causes  may  intervene  to 
prevent  a  party  performing,  he  should  guard  against  them  in  his 
contract.  Order  reversed.^ 


JOHN  A.   STEES  v.   CHARLES   LEONARD. 

Minnesota  Supreme  Court,  April,  1874. 

[Reported  in  20  Minnesota,  494.] 

The  defendants,  who  are  architects  and  builders,  having,  at  plaintiffs 
request,  furnished  them  with  plans  and  specifications  for  a  building  pro- 
posed to  be  erected  by  them  on  their  own  land,  afterwards,  and  on  the 
18th  August,  1868,  the  plaintiffs  and  defendants  made  and  executed  a 
contract  under  seal,  in  which  they  are  all  described  as  "of  the  city  of 
St.  Paul,"  etc.  By  the  terms  of  the  contract,  the  defendants  "  agree 
to  and  with  the  said  John  A.  and  Washington  M.  Stees,  to  well  and 
truly  build,  erect,  and  complete  the  three-story  business  house  pro- 
pospd  to  be  erected  by  the  said  J.  A.  &  W.  M.  Stees,  on  Minnesota 
Street,  between  Third  and  Fourth  streets  ;  all  in  accordance  with  the 
plans  and  specifications  of  the  same,  with  such  alterations  as  are  men- 
tioned in  said  specifications,  prepared  by  M.  Sheire  &  Bro.,  architects, 

*  Compare  Rice  v.  "Weber,  48  111.  App.  573. 


SOii  STEES   V.   LEONARD.  [CHAP.    V. 

and  signed  by  both  parties ;  the  building,  with  the  exception  of  paint- 
ing, to  be  completed  on  or  before  the  first  day  of  January,  1869.  In 
consideration  whereof  the  said  John  A.  &  W.  M.  Stees  .  .  .  agree  to 
pay,  or  cause  to  be  paid,  unto  the  said  Charles  Leonard,  Monroe  and 
Roinaine  Sheire,  .  .  .  the  sum  of  $6,735  in  payments  as  follows:  $500 
when  the  excavation  is  completed  ;  $800  when  the  basement  walls  are 
up;  $800  when  the  first-story  walls  are  up;  $1,000  when  the  second- 
story  walls  are  up  ;  $1,200  when  the  third-story  walls  are  up  and  the 
roof  on  ;  $1,200  when  the  plastering  is  done  ;  and  the  balance  when 
the  building  is  completed."  The  specifications  annexed  to  the  contract 
are  very  full,  and  provide  (among  other  things)  that  "  All  the  walls 
shall  be  of  the  following  thickness  :  foundation  walls,  two  feet  thick, 
and  shall  have  footings  six  inches  thick,  which  shall  run  clear  across 
walls  and  project  six  inches  on  each  side  of  wall  above  it."  The  speci- 
fications contain  no  other  provisions  relating  to  the  character  of  the 
foundation  for  the  building. 

The  defendants  entered  upon  the  performance  of  the  contract  and 
erected  the  proposed  building  to  a  height  of  three  stories,  when  it  fell 
to  the  ground,  on  the  1st  November,  1868.  In  the  following  j'ear  the 
defendants  again  attempted  to  perform  the  contract,  and  again  erected 
the  building  to  the  same  height  as  before,  when  it  again  fell,  on  the  1st 
August,  1869,  whereupon  the  defendants  abandoned  the  work,  and 
refused  to  perform  the  contract.^ 

At  the  trial  in  the  district  court  for  Ramsey  County,  the  defendants 
made  the  following  offers  of  proof:  — 

That  at  the  time  when  plaintiffs  applied  to  defendants  to  draw  plans 
and  specifications  for  the  building  mentioned  in  the  complaint,  the  mat- 
ter of  draining  the  lot  on  which  the  building  was  to  be  erected  was 
talked  over  between  the  parties  ;  and  that  the  plaintiffs  then  stated  that 
they  did  not  think  that  such  lot  would  need  draining,  but  if  any  draining 
should  be  needed,  they  would  do  it. 

To  which  Ihe  plaintiffs  objected  as  incompetent,  immaterial,  and  irrel- 
evant, and  because  the  contract  was  in  writing. 

That  in  architecture  and  building,  "  footings,"  when  used  in  a 
building,  are  tlie  lowest  portion  of  the  structure,  and  the  only 
artificial  foundation  employed  for  the  building,  when  footings  are 
employed. 

That  they  constructed  each  of  these  buildings  that  fell,  in  all  respects 
as  required  by  the  contract  and  specifications. 

The  evidence  thus  offered,  as  well  as  that  contained  in  two  other 
offers  of  proof,  stated  in  the  opinion,  was  objected  to  as  incompetent, 
irrelevant,  and  immaterial,  and  in  each  case  the  objections  were 
suHlained,  and  the  defendants  excepted. 

The  jury  fo\ind  for  the  plaintiffs.  The  defendants  moved,  upon  a 
bill  of  j'xcoptions,  for  a  new  trial,  and  appeal  from  the  order  denying 
their  motion. 

^  A  Btatomont  of  the  pleadings  is  here  given  in  the  case  as  reported. 
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Lampreys^  and  Giljillan  &  Williams^  for  appellants. 

Bi(/elow,  JFlandrau,  &  Clark,  for  respondents. 

Young,  J.  The  general  principle  of  law  which  underlies  this  case 
is  well  established.  If  a  man  bind  himself,  by  a  positive,  express  con- 
tract, to  do  an  act  in  itself  possible,  he  must  perform  his  engagement, 
unless  prevented  b}-  the  act  of  God,  the  law,  or  the  other  party  to  the 
contract.  No  hardship,  no  unforeseen  hindrance,  no  difficult}'  short  of 
absolute  impossibility,  will  excuse  him  from  doing  what  he  has  expressly 
agreed  to  do.  This  doctrine  maj'  sometimes  seem  to  bear  heavily  upon 
contractors  ;  but,  in  such  cases,  the  hardship  is  attributable,  not  to  the 
law,  but  to  the  contractor  himself,  who  has  improvidently  assumed  an 
absolute,  when  he  might  have  undertaken  only  a  qualified  liability.  The 
law  does  no  more  than  enforce  the  contract  as  the  parties  themselves 
have  made  it.  Many  cases  illustrating  the  application  of  the  doctrine 
to  every  variety  of  contract,  are  collected  in  the  note  to  Cutter  v. 
Powell,  2  Smith  Lead.  Cas.  1. 

The  rule  has  been  applied  in  several  recent  cases,  closely  analo- 
gous to  the  present  in  their  leading  facts.  In  Adams  v.  Nichols,  19 
Pick.  275,  the  defendant  Nichols  contracted  to  erect  a  dwelling-house 
for  plaintiff  on  plaintiffs  land.  The  house  was  nearly  completed, 
when  it  was  destroyed  by  accidental  fire.  It  was  held  that  the  casu- 
alty did  not  relieve  the  contractor  from  his  obligation  to  perform  the 
contract  he  had  deliberate!}'  entered  into.  The  court  clearly  state 
and  illustrate  the  rule,  as  laid  down  in  the  note  to  Walton  v.  Water- 
house,  2  Wins.  Saunders,  422,  and  add:  "  In  these  and  similar  cases, 
which  seem  hard  and  oppressive,  the  law  does  no  more  than  enforce 
the  exact  contract  entered  into.  If  there  be  any  hardship,  it  arises 
from  the  indiscretion  or  want  of  foresight  of  the  suffering  party.  It 
is  not  the  province  of  the  law  to  relieve  persons  from  the  improvi- 
dence of  their  own  acts." 

In  School  Dist.  v.  Dauchy,  25  Conn.  530,  the  defendant  contracted 
to  build  and  complete  a  schoolhouse.  When  nearly  finished,  the 
building  was  struck  by  lightning,  and  consumed  by  the  consequent 
fire  ;  and  the  defendant  refused  to  rebuild,  although  plaintiflfs  offered 
to  allow  him  such  further  time  as  should  be  necessar}'.  It  was  held 
that  this  non-performnnce  was  not  excused  by  the  destruction  of  the 
building.  The  court  thus  state  the  rule  :  "  If  a  person  promise  abso- 
lutely, witliout  exception  or  qualification,  that  a  certain  thing  shall  be 
done  by  a  given  time,  or  that  a  certain  event  shall  take  place,  and  the 
thing  to  he  done,  or  the  event,  is  neither  impossible  nor  unlawful  at  the 
time  of  the  promise,  he  is  bound  by  his  promise,  unless  the  perform- 
ance, before  that  time,  becomes  unlawful." 

School  Trustees  v.  Bennett.  3  Diitcher,  513,  is  almost  identical  in 
its  materi.ll  facts  with  the  present  case.  The  contractors  agreed  to 
build  and  complete  a  schoolhouse,  and  find  all  materials  therefor, 
according  to  specifications  annexed  to  the  contract;  the  building  to 
be   located  on  a  lot  owned   by  plaintiff,  and    designated  in   the  con- 
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tract.  When  the  building  was  nearly  completed  it  was  blown  down 
by  a  sudden  and  violent  gale  of  wind.  The  contractors  again  began 
to  erect  the  building,  when  it  fell,  solely  on  account  of  the  soil  on 
which  it  stood  having  become  soft  and  miry,  and  unable  to  sustain 
the  weight  of  the  building ;  although,  when  the  foundations  were  laid, 
the  soil  was  so  hard  as  to  be  penetrated  with  difficulty  by  a  pickaxe, 
and  its  defects  were  latent.  The  plaintiff  had  a  verdict  for  the  amount 
of  the  instahnents  paid  under  the  contract  as  the  work  progressed. 
The  verdict  was  sustained  by  the  Supreme  Court,  which  held  that 
the  loss,  altliough  arising  solely  from  a  latent  defect  in  the  soil, 
and  not  from  a  faulty  construction  of  the  building,  must  fall  on 
the  contractor. 

In  the  opinion  of  the  court,  the  question  is  fully  examined,  many 
cases  are  cited,  and  the  rule  is  stated,  "  that  where  a  party  by  his 
own  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  because  he  might  have  provided  against  it  by  his  contract. 
...  If  before  the  building  is  completed  or  accepted,  it  is  destroyed  by 
fire  or  other  casualty,  the  loss  falls  upon  the  builder ;  he  must  rebuild. 
The  thing  may  be  done,  and  he  has  contracted  to  do  it.  .  .  .  No  matter 
how  harsh  and  apparently  unjust  in  its  operation  the  rule  may  occa- 
sionally be,  it  cannot  be  denied  that  it  has  its  foundations  in  good 
sense  and  inflexible  honesty.  He  that  agrees  to  do  an  act  should 
do  it,  unless  absolutely  impossible.  He  should  provide  against  con- 
tingencies in  his  contract.  Where  one  of  two  mnocent  persons  must 
sustain  a  loss,  the  law  casts  it  upon  him  who  has  agreed  to  sustain  it, 
or  rather,  the  law  leaves  it  where  the  agreement  of  the  parties  has  put 
it.  .  .  .  Neither  the  destruction  of  the  incomplete  building  by  a  tor- 
nado, nor  its  faUing  by  a  latent  softness  of  the  soil,  which  rendered  the 
foundation  insecure,  necessarily  prevented  the  performance  of  the  con- 
tract to  build,  erect,  and  complete  this  building  for  the  specified  price. 
It  can  still  be  done,  for  aught  that  was  opened  to  the  jurj'  as  a  defence, 
and  overruled  by  the  court." 

In  Dermott  v.  Jones,  2  Wall.  1,  the  foundation  of  the  building 
sank,  owing  to  a  latent  defect  in  the  soil,  and  the  owner  was  cora- 
pellod  to  take  down  and  rebuild  a  portion  of  the  work.  The  contrac- 
tor having  sued  for  his  pay,  it  was  held  that  the  owner  might  recoup 
the  damages  sustained  by  his  deviation  from  the  contract.  The  court 
reft-r  with  approval  to  the  cases  cited,  and  say  :  "  The  principle  which 
controlled  them  rests  upon  a  solid  foundation  of  reason  and  justice.  It 
regards  the  sanctity  of  contracts.  It  requires  a  party  to  do  what  he 
has  agreed  to  do.  If  unexpected  impediments  lie  in  the  way,  and  a 
loss  ensue,  it  leaves  the  loss  where  the  contract  places  it.  If  the 
parties  have  made  no  provision  for  a  dispensation,  the  rule  of  law 
givos  none.  It  does  not  allow  a  contract  fairly  made  to  be  annulled, 
and  it  does  not  permit  to  be  interpolated  what  the  parties  themselves 
have  not  stipulated." 
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Nothing  can  be  added  to  the  clear  and  cogent  arguments  we  have 
quoted,  in  vindication  of  the  wisdom  and  justice  of  the  rule,  which 
must  govern  this  case  unless  it  is  in  some  way  distinguishable  from 
the  cases  cited. 

It  is  argued  that  the  spot  on  which  the  building  is  to  be  erected 
is  not  designated  with  precision  in  the  contract,  but  is  left  to  be 
selected  by  the  owner ;  that,  under  the  contract,  the  right  to  desig- 
nate the  particular  spot  being  reserved  to  plaintiffs,  they  must  select 
one  that  will  sustain  the  building  described  in  the  specifications,  and 
if  the  spot  the}'  select  is  not,  in  its  natural  state,  suitable,  the\'  must 
make  it  so ;  that  in  this  respect  the  present  case  differs  from  School 
Trustees  v.  Bennett. 

The  contract,  does  not,  perhaps,  designate  the  site  of  the  proposed 
building  with  absolute  certainty ;  but  in  this  particular  it  is  aided  by 
the  pleadings.  The  complaint  states  that  defendants  contracted  to 
erect  the  proposed  building  on  "  a  certain  piece  of  land  of  which 
the  plaintiffs  then  were  and  now  are  the  owners  in  fee,  fronting  on 
Minnesota  Street,  between  Third  and  Fourth  streets,  in  the  city  of 
St.  Paul."  The  answer  expressly  admits  that  the  defendants  entered 
into  a  contract  to  erect  the  building,  according  to  the  plans,  &c., 
"on  that  certain  piece  of  land  in  said  complaint  described,"  and 
that  the}'  "  entered  upon  the  performance  of  said  contract,  and  pro- 
ceeded with  the  erection  of  said  building,"  &c.  This  is  an  express 
admission  that  the  contract  was  made  with  reference  to  the  identical 
piece  of  laud  on  which  the  defendants  afterwards  attempted  to 
perform  it,  and  leaves  no  foundation  in  fact  for  the  defendants' 
argument. 

It  is  no  defence  to  the  action,  that  the  specifications  directed  that 
"footings"  should  be  used  as  the  foundation  of  the  building,  and 
that  the  defendants,  in  the  construction  of  these  footings,  as  well  as  in 
all  other  particulars,  conformed  to  the  specifications.  The  defendants 
contracted  to  "  erect  and  complete  the  building."  Whatever  was  neces- 
sary to  be  done  in  order  to  complete  the  building,  they  were  bound 
by  the  contract  to  do.  If  the  building  could  not  be  completed  with- 
out other  or  stronger  foundations  than  the  footings  specified,  they  were 
bound  to  furnish  such  other  foundations.  If  the  building  could  not  be 
erected  without  draining  the  land,  then  they  must  drain  the  land, 
"because  they  have  agreed  to  do  everything  necessary  to  erect  and 
complete  the  building."  (3  Dutcher,  525  ;  and  see  Dermott  v.  Jones, 
supra^  where  the  same  point  was  made  by  the  contractor,  but  ruled 
against  him   by  the  court.) 

As  the  draining  of  the  land  was,  in  fact,  necessarj-  to  the  erection 
and  completion  of  the  building,  it  was  a  thing  to  be  done,  under  the 
contract,  b}'  the  defendants.  The  prior  parol  agreement  that  plain- 
tiffs should  drain  the  land,  related,  therefore,  to  a  matter  embraced 
within  the  terms  of  the  written  contract,  and  was  not,  as  claimed  by 
defendants'  counsel,  collateral  thereto.  It  was,  accordingly,  under  the 
VOL.  II.  —  20 
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familiar  rule,  inadmissible  in  evidence  to  vary  the  terms  of  the  writ- 
ten contract,  and  was  properly  excluded.^ 

In  their  second  and  third  offers,  the  defendants  proposed  to  prove 
that  after  the  making  of  the  written  contract,  and  when  the  defend- 
ants, in  the  course  of  their  excavation  for  the  cellar  and  foundation, 
fust  discovered  that  the  soil,  being  porous  and  spongy,  would  not 
sustain  the  building,  unless  drained,  the  plaintiffs  proposed  and  prom- 
ised to  keep  the  soil  well  drained  during  the  construction  of  the 
building ;  that,  in  consequence,  the  defendants  did  not  drain  the 
same  ;  that  plaintiffs  for  a  time  kept  the  soil  drained,  but  afterwards 
and  just  before  the  fall  of  the  building,  they  neglected  to  drain,  in 
consequence  of  which  neglect  the  soil  became  saturated  with  water, 
and  the  building  fell ;  and  that  a  like  promise  was  made  by  plain- 
tiffs at  the  beginning  of  the  erection  of  the  second  building,  followed 
by  like  part  performance  and  neglect,  and  subsequent,  and  consequent, 
fall  of  the  building. 

The  rule  that  a  sealed  contract  cannot  be  varied  by  a  subsequent 
parol  agreement,  is  of  great  antiquity,  the  maxim  on  which  it  rests, 
unumquodque  dissolintur  eodem  modo  quo  ligatur,  being  one  of  the 
most  ancient  in  our  law.  (Broom  Leg.  Max.  877 ;  5  Rep.  26  a,  citing 
Bracton,  lib.  2,  fol.  28  ;  and  see  Bracton,  fol.  101.)  In  early  days  the 
rigor  with  which  it  was  enforced  in  the  courts  of  law  led  to  the  inter- 
ference of  chancery  to  prevent  injustice.  (Per  Lord  EUesmere,  Earl 
of  Oxford's  case,  2  Lead.  Cas.  in  Eq.  508*;  1  Spence,  Eq.  Jur.  636.) 
In  later  times  that  rigor  has  become  much  relaxed,  although  the  Eng- 
lish courts  of  law  have  refused  to  permit  sealed  contracts  to  be  varied 
by  parol  in  cases  of  great  hardship.  Littler  v.  Holland,  3  T.  R.  590  ; 
Gwynne  v.  Davy,  1  Man.  &  Gr.  857;  West  v.  Blakeway,  2  id.  729; 
and  see  Albert  v.  Grosvenor  Investment  Co.,  L.  R.  3  Q.  B.  123. 

But  in  this  country  it  has  become  a  well  settled  exception  to  the 
rule,  that  a  sealed  contract  may  be  modified  b}'  a  subsequent  parol 
agreement,  if  the  latter  has  been  executed,  or  has  been  so  acted  on 
that  the  enforcing  of  the  original  contract  would  be  inequitable.  Mon- 
roe V.  Perkins,  9  Pick.  298  ;  Mill-dam  Foundry  v.  Hovey,  21  Pick. 
417;  Blasdell  o.  Souther,  6  Gray,  149  ;  Foster  v.  Dawber,  6  Ex.  854, 
and  note ;  Thurston  /;.  Ludwig,  6  Ohio  St.  1  ;  Delacroix  v.  Bulk- 
ley,  13  Wend.  71  ;  Allen  v.  Jaquish,  21  Wend.  628;  Vicary  v.  Moore, 

J  Dcrmott  v.  JoneB,  2  Wall.  1 ;  Antdiff  v.  Mc Anally,  88  Ala.  507 ;  School  District 
V.  Oauchy,  2.')  Conn.  530;  I'arker  y.  Scott,  82  Iowa,  260;  Haynes  v.  Second  Baptist 
Churdi,  88  Mo.  285;  I^avitt  i;.  Dover,  67  N.  II.  94;  Trustees  v.  Bennett,  3  Dutch. 
51.'};  'lonipkins  v.  Dudley,  25  N.  Y.  272  ;  Lawing  v.  liintle.s.  97  N.  C.  380  ;  Galyon  v. 
Ketchcn,  h5  'lenn.  55,  ace.  See  also  Brown  v.  Royal  Ins.  Co.,  I  E.  &  E.  853  ;  Simp- 
B..n  ...  United  StatcH.  172  U.  S.  372;  Schiicss  v.  Grand  Rapids,  90  N.  W.  (Mich.)  700; 
Ilanthiirn  v.  Qninii,  69  I'ac.  Rep.  (Oreg.)  817. 

Ah  to  whether  acridental  calamity  excuses  delay  in  completing  a  building,  see 
.T.)iieM  (',  St.  John's  College.  L.  R.  6  Q.  B.  115;  Dodd  v.  Churton,  [1897]  1  Q.  B.  563; 
Cannon  ...  Hunt,  113  Ga.  .501  ;  Cochran  v.  Reople's  Ry.  Co.,  131  Mo.  607;  Ward  v. 
Hud.Mon  Uiver  Building  To.,  i  Silvernail  (N.  Y.),  341  ;  Reicheubach  v.  Sage,  13  Wash. 
304;   Benlley  v.  State,  73  Wis.  416. 
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2  Watts,  451  ;  Lawall  v.  Rader,  24  Penn.  St.  283  ;  Carriers.  Dilworth, 
59  id.  406  ;  Richardson  v.  Cooper,  25  Me.  450  ;  Lawrence  v.  Dole,  11 
Vt.  549  ;  Patriclc  v.  Adams,  29  Vt.  376 ;  Siebert  v.  Leonard,  17 
Minn.  436  ;  Very  v.  Levy,  13  How.  345;  1  Sm.  Lead.  Cas.  (6th  ed.) 
576. 

Whether  the  evidence  offered  shows  a  valid  consideration  for  the 
plaintiffs  promise,  or  whether  it  shows  that  such  promise,  though 
without  consideration,  has  been  so  acted  on  as  to  enure,  by  way  of 
estoppel  or  otherwise,  to  release  defendants  from  their  obligation  to 
drain,  are  questions  thnt  wore  fully  discussed  at  the  bar,  but  whirh 
we  are  not  called  upon  to  determine ;  for  the  objection  is  well  taken 
by  counsel  for  the  plaintiffs,  that  the  evidence  embraced  in  the  second 
and  third  offers  is  inadmissible  under  the  pleadings. 

In  their  answer,  the  defendants  allege  an  offer  and  promise  by 
plaintiffs  (made  after  the  defendants  had  commenced  work  under  the 
contract),  to  keep  the  land  drained  during  the  erection  of  the  build- 
ing. No  consideration  is  alleged  for  this  promise,  and,  as  nudum 
pactum,  it  could  of  itself,  have  no  effect  to  vary  the  obligations  im- 
posed on  the  defendants  by  the  sealed  contract.  The  answer  pro- 
ceeds to  allege  "that  the  plaintiffs  wholly  and  wrongfull}'  failed  and 
neglected  to  drain  or  cause  to  be  drained  the  said  piece  of  land, 
or  any  part  of  the  same."  It  is  clear  that  the  defendants  would  have 
no  right  to  rely  on  this  naked  promise,  followed  b}'  no  acts  of  plain- 
tiffs in  part  performance.  If  the  defendants  went  on  with  the  build- 
ing, without  taking  the  precaution  to  drain  the  land,  the}'  proceeded  at 
their  own  risk.  The  answer  sets  up  no  facts  on  which  an  estoppel  can 
be  founded,  and  shows  no  defence  to  the  action. 

But  the  defendants,  at  the  trial,  offered  to  prove,  not  onlj-  that  the 
plaintiffs  offered  to  drain  the  land,  but  also  "that  the  plaintiffs  did, 
for  a  time,  keep  the  same  drained,  .  .  .  but  afterwards  they  neglected 
to  do  so,"  (fee.  Assuming  that  the  facts  offered  to  be  proved  would 
constitute  a  defence  (and  we  are  not  prepared  to  say  they  would  not) 
no  such  defence  is  pleaded  in  the  answer. 

The  tendency  of  this  proof  was  to  establish  a  new  defence,  not 
pleaded,  and  to  contradict,  rather  than  sustain,  the  allegations  of  the 
answer.  For  this  reason  it  was  inadmissible,  even  if  the  facts  offered 
to  be  proved  would,  if  admissible,  constitute  a  defence  to  the  action. 
If  the  proof  offered  would  have  no  such  tendency',  it  was  immate- 
rial, and  for  this  reason  also  was  rightl}^  excluded.  And  as  all  the 
evidence  embraced  in  each  offer  was  offered  as  a  whole,  and 
a  part  thereof  was  inadmissible,  the  entire  offers  were  properly 
rejected. 

The  objection  that  the  evidence  offered  was  "  incompetent,  irrelevant, 
and  immaterial,"  was  sufficiently  specific.  The  defendant's  counsel 
must  know  the  contents  of  the  answer,  and  that  evidence  inconsistent 
therewith  is  inadmissible,  if  objected  to. 

There  was,  therefore,  no  error  in  the  exclusion  of  the  evidence  offered, 
and  the  order  appealed  from  is  affirmed. 
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ALONZO  M.  BUTTERFIELD  v.   NAPOLEON  L.  BYRON. 

Supreme  Judicial  Court  of  Massachusetts,  September  23,  1890  — 

May  19,   1891. 

[Reported  In  153  Massachusetts,  517.] 

Contract,  brought  in  the  name  of  the  plaintiff  for  the  benefit  of  cer- 
tain insurance  companies,  for  breach  of  a  building  contract  entered 
into  between  the  plaintiff  and  the  defendant.  At  the  trial  in  the 
Superior  Court,  before  Barker,  J.,  there  was  evidence  tending  to  show 
the  following  facts  :  — 

On  November  13,  1888,  the  plaintiff,  who  owned  a  parcel  of  land  in 
the  town  of  Montgomery,  on  which  he  intended  to  build  a  hotel,  and 
the  defendant,  who  was  a  builder,  entered  into  the  contract  in  question, 
which  contained  the  following  provisions  :  — 

"  The  said  N.  Byron  covenants  and  agrees  to  and  with  the  said  A.  M. 
Butterfield  to  make,  erect,  build,  and  finish  in  a  good,  substantial,  and 
workmanlike  manner,  a  three  and  one  half  story  frame  hotel  upon  lot 
of  land  situated  in  Montgomery,  Mass.,  said  hotel  to  be  built  agreeable 
to  the  draught,  plans,  explanations,  or  specifications  furnished,  or  to 
be  furnished,  to  said  A.  M.  Butterfield  by  Richmond  and  Seabury,  of 
good  and  substantial  materials,  and  to  be  finished  complete  on  or 
before  the  twentieth  day  of  May,  1889. 

"  And  said  A.  M.  Butterfield  covenants  and  agrees  to  pay  to  said  N. 
Byron  for  the  same  eight  thousand  five  hundred  dollars,  as  follows : 
seventy-five  per  cent  of  the  amount  of  work  done  and  materials  fur- 
nished during  the  preceding  month  to  be  paid  for  on  the  first  of  the 
following  month,  and  the  remaining  twenty-five  per  cent  to  be  paid 
thirty  days  after  the  entire  completion  of  the  building." 

By  the  specifications  referred  to,  the  plaintiff  was  to  do  the  grading, 
excavating,  stone-work,  brick-work,  painting,  and  plumbing. 

The  time  for  completing  the  contract  was  subsequently  extended  to 
June  10,  1889,  and  a  provision  was  made  that  the  defendant  should 
forfeit  $15  for  every  day's  default  after  that  date.  Up  to  May  25, 
1889,  the  defendant  had  complied  with  the  contract  as  far  as  he  had 
gone,  and  had  almost  finished  the  building.  The  plaintiff,  who  had 
insured  his  interest  in  the  building  with  the  companies  for  whose 
benefit  the  action  was  brought,  had  up  to  the  same  time  made  pay- 
ments to  the  defendant  amounting  to  $5,652.30,  for  work  done  and 
rnaLcrials  furnislied.  On  May  25  the  building  was  struck  by  lightning 
and  burned  to  the  ground,  by  wliich  event  it  was  rendered  inipossible 
for  the  defendant  to  complete  the  building  within  tlie  required  time. 
The  companies  in  wliich  the  plaintiff  had  insured  paid  him  the  sum  of 
$r..:n4, 08,  viz.  85,652.30  for  advances  made  to  the  defendant,  and 
$1,201.78  for  work  done  and  materials  furnished  by  the   plaintiff  in 
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la3ing  the  foundations ;  and  the  plaintiff  assigned  to  the  companies 
whatever  daims  he  might  have  against  the  defendant  for  breach  of  the 
contract.  The  plaintiff  never  made  any  demand  upon  the  defendant 
to  rebuild,  nor  offered  to  la}-  the  necessar}'  foundations  for  a  new  build- 
ing. The  defendant  never  called  upon  the  plaintiff  to  lay  such  founda- 
tions, nor  offered  to  rebuild. 

At  the  trial,  the  plaintiff  contended  that  he  was  entitled  to  recover 
in  his  action  (1)  the  whole  of  the  sum  of  $6,914.08,  (2)  $38  for  certain 
shingles  and  window  weights  that  had  been  saved  from  the  fire  and 
carried  away  bj*  the  defendant,  and  (3)  the  amount  forfeited  under  the 
contract  at  the  rate  of  $15  a  day  from  June  10,  1889,  to  the  date  of  the 
writ. 

Upon  these  facts  the  judge  directed  a  verdict  for  the  defendant,  and 
reported  the  case  for  the  determination  of  this  court,  such  order  to  be 
made  as  this  court  might  direct. 

The  case  was  argued  at  the  bar  in  September,  1890,  and  afterwards, 
in  February,  1891,  was  submitted  on  the  briefs  to  all  the  judges. 

G.  J).  Jtohinson,  for  the  plaintiff. 

G.  M.  Stearns  {W.  B.  Stone  with  him),  for  the  defendant. 

Knowlton,  J.  It  is  well-established  law  that  where  one  contracts 
to  furnish  labor  and  materials,  and  construct  a  chattel  or  build  a  house 
on  land  of  another,  he  will  not  ordinarily  be  excused  from  performance 
of  his  contract  by  the  destruction  of  the  chattel  or  building,  without 
his  fault,  before  the  time  fixed  for  the  deliver}'  of  it.  Adams  v.  Nichols, 
19  Pick.  275  ;  Wells  v.  Calnan,  107  Mass.  514  ;  Dermott  v.  Jones,  2 
Wall.  1 ;  School  Trustees  of  Trenton  v.  Bennett,  3  Butcher,  513  ; 
Tompkins  v.  Dudley,  25  N.  Y.  272.  It  is  equally  well-settled  that 
when  work  is  to  be  done  under  a  contract  on  a  chattel  or  building 
which  is  not  wholly  the  property  of  the  contractor,  or  for  which  he  is 
not  solely  accountable,  as  where  repairs  are  to  be  made  on  the  property 
of  another,  the  agreement  on  both  sides  is  upon  the  implied  condition 
that  the  chattel  or  building  shall  continue  in  existence  ;  and  the  destruc- 
tion of  it  without  the  fault  of  either  of  the  parties  will  excuse  perform- 
ance of  the  contract,  and  leave  no  right  of  recovery  of  damages  in 
favor  of  either  against  the  other.  Taylor  v.  Caldwell,  3  B.  &  S.  826  ; 
Lord  V.  Wheeler,  1  Gray,  282  ;  Gilbert  &,  Barker  Manuf.  Co.  v.  Butler, 
146  Mass.  82  ;  Eliot  National  Bank  v.  Beal,  141  Mass.  566,  and  cases 
there  cited  ;  Dexter  v.  Norton,  47  N.  Y.  62  ;  Walker  v.  Tucker,  70 
111.  527.  In  such  cases,  from  the  ver}^  nature  of  the  agreement  as 
applied  to  the  subject-matter,  it  is  manifest  that,  while  nothing  is  ex- 
pressly said  about  it,  the  parties  contemplated  the  continued  existence 
of  that  to  which  the  contract  relates.  The  implied  condition  is  a  part 
of  the  contract,  as  if  it  were  written  into  it,  and  by  its  terms  the  con- 
tract is  not  to  be  performed  if  the  subject-matter  of  it  is  destroyed, 
without  the  fault  of  either  of  the  parties,  before  the  time  for  complete 
performance  has  arrived. 

The  fundamental  question  in  the  present  case  is,  What  is  the  true 
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interpretation  of  the  contract?  Was  the  house  while  in  the  process  of 
erection  to  be  in  the  control  and  at  the  sole  risk  of  the  defendant,  or 
was  the  plaintiff  to  have  a  like  interest,  as  the  builder  of  a  part  of  it? 
Was  the  defendant's  undertaking  to  go  and  build  and  deliver  such  a 
house  as  the  contract  called  for,  even  if  he  should  be  obliged  again  and 
again  to  begin  anew  on  account  of  the  repeated  destruction  of  a  partly 
completed  building  by  inevitable  accident,  or  did  his  contract  relate  to 
one  building  only,  so  that  it  would  be  at  an  end  if  the  building,  when 
nearly  completed,  should  perish  without  his  fault  ?  It  is  to  be  noticed 
that  his  agreement  was  not  to  build  a  house,  furnishing  all  the  labor 
and  materials  therefor.  His  contract  was  of  a  very  different  kind. 
The  specifications  are  incorporated  into  it,  and  it  appears  that  it  was 
an  agreement  to  contribute  certain  labor  and  materials  towards  the 
erection  of  a  house  on  land  of  the  plaintiff,  towards  the  erection  of 
which  the  plaintiff  himself  was  to  contribute  other  labor  and  materials, 
which  contributions  would  together  make  a  completed  house.  The 
grading,  excavating,  stone-work,  brick-work,  painting,  and  plumbing 
were  to  be  done  b}'  the  plaintiff. 

Immediatel}'  before  the  fire,  when  the  house  was  nearly  completed, 
the  defendant's  contract,  so  far  as  it  remained  unperformed,  was  to 
linish  a  house  on  the  plaintiff's  land,  which  had  been  constructed  from 
materials  and  by  labor  furnished  in  part  b^-  the  plaintiff  and  in  part  by 
himself.  He  was  no  more  responsible  that  the  house  should  continue 
in  existence  than  the  plaintiff  was.  Looking  at  the  situation  of  the 
parties  at  that  time,  it  was  like  a  contract  to  make  repairs  on  the  house 
of  another.  His  undertaking  and  duty  to  go  and  finish  the  work  was 
upon  an  implied  condition  that  the  house,  the  product  of  their  joint 
contributions,  should  remain  in  existence.  The  destruction  of  it  by 
fire  discharged  him  from  his  contract.  The  fact  that  the  house  was 
not  in  existence  when  the  contract  was  made  is  immaterial.  Howell  v. 
Coupland,  1  Q.  B.  D.  258. 

It  seems  very  clear  that,  after  the  building  was  burned,  and  just 
before  the  day  fixed  for  the  completion  of  the  contract,  the  defendant 
could  not  have  compelled  the  plaintiff  to  do  the  grading,  excavating, 
stone-work,  iH-ick-work,  painting,  and  plumbing  for  another  house  of 
the  same  kind.  The  plaintiff  might  have  answered,  "  I  do  not  desire 
to  build  another  house  which  cannot  be  completed  until  long  after  the 
date  at  which  I  wished  to  use  my  house.  My  contract  related  to  one 
hoiiHc.  Since  that  has  been  destroyed  without  my  fault  I  am  under  no 
fiirllicr  obligation."  If  the  plaintiff  could  successfully  have  made  this 
answer  to  a  demand  by  the  defendant  that  he  should  do  his  part 
towards  the  erection  of  a  second  building,  then  certainly  the  defendant 
can  prevail  on  a  similar  answer  in  the  present  suit.  In  other  words, 
looking  at  the  contract  from  the  plaintiff's  position,  it  seems  manifest 
that  he  did  not  agrcse  to  furnish  the  work  and  materials  required  of 
him  by  the  specifications  for  more  than  one  house,  and  if  that  was 
destroyed  by  inevitable  accident,  just  before  its  completion,  he  was  not 
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bound  to  build  another,  or  to  do  anything  further  under  his  contract. 
If  the  plaintiflf  was  not  obliged  to  make  his  contribution  of  work  and 
materials  towards  the  building  of  a  second  house,  neither  was  the  de- 
fendant. The  agreement  of  each  to  complete  the  performance  of  the 
contract  after  a  building,  the  product  of  their  joint  contributions,  had 
been  partly  erected,  was  on  an  implied  condition  that  the  building 
should  continue  in  existence.  Neither  can  recover  anything  of  the 
other  under  the  contract,  for  neither  has  performed  the  contract  so 
that  its  stipulations  can  be  availed  of  The  case  of  Cook  v.  McCabe, 
53  Wis.  250,  was  very  similar  in  its  facts  to  the  one  at  bar,  and  iden- 
tical with  it  in  principle.  There  the  court,  in  an  elaborate  opinion, 
after  a  full  consideration  of  the  authorities,  held  that  the  contractor 
could  recover  of  the  owner  a  pro  rata  share  of  the  contract  price  for 
the  work  performed  and  the  materials  furnished  before  the  fire.  Clark 
V.  Franklin,  7  Leigh,  I,  is  of  similar  purport. 

What  are  the  rights  of  the  parties  in  regard  to  what  has  been  done 
in  part  performance  of  a  contract  in  which  there  is  an  implied  condi- 
tion that  the  subject  to  which  the  contract  relates  shall  continue  in 
existence,  and  where  the  contemplated  work  cannot  be  completed  by 
reason  of  the  destruction  of  the  property  without  fault  of  either  of  the 
parties,  is  in  dispute  upon  the  authorities.  The  decisions  in  England 
differ  from  those  of  Massachusetts,  and  of  most  of  the  other  States  of 
this  country.  There  the  general  rule,  stated  broadly,  seems  to  be  that 
the  loss  must  remain  where  it  first  falls,  and  that  neither  of  the  parties 
can  recover  of  the  other  for  anything  done  under  the  contract.  In 
England,  on  authorit}',  and  upon  original  grounds  not  very  satisfactory 
to  the  judges  of  recent  times,  it  is  held  that  freight  advanced  for  the 
transportation  of  goods  subsequently  lost  b}'  the  perils  of  the  sea  can 
not  be  recovered  back.  Allison  v.  Bristol  Ins.  Co.,  1  App.  Cas.  209, 
226  ;  Byrne  V.  Schiller,  L.  R.  6  Ex.  319.  In  the  United  States  and  in 
continental  Europe  the  rule  is  different.  Griggs  v.  Austin,  3  Pick.  20, 
22  ;  Brown  v.  Harris,  2  Gray,  359.  In  England  it  is  held  that  one 
who  has  partly  performed  a  contract  on  property  of  another,  which  is 
destroyed  without  the  fault  of  either  party,  can  recover  nothing ;  and 
on  the  other  hand,  that  one  who  has  advanced  payments  on  account  of 
labor  and  materials  furnished  under  such  circumstances  cannot  recover 
back  the  money.  Appleby  v.  Mj'ers,  L.  R.  2  C.  P.  651  ;  Anglo-Egyp- 
tian Navigation  Co.  v.  Rennie,  L.  R.  10  C.  P.  271.^  One  who  has  ad- 
vanced money  for  the  instruction  of  his  son  in  a  trade  cannot  recover 
it  back  if  he  who   received   it  dies   without   giving   the   instruction. 

1  But  see  Chapman  v.  Beltz  Co.,  48  W.  Va.  1.  See  also  Weis  i-.  Devlin,  67  Tex. 
507. 

2  See  also  Brumby  v.  Scott,  3  Ala.  123 ;  Clark  i'.  Collier,  100  Cal.  256 ;  Siegel  v. 
Eaton  &  Prince  Co.,  165  III.  550;  Huyett  Mfg.  Co.  v.  Chicago  Edison  Co.,  167  111. 
233  ;  Fairbanks  v.  Richardson  Drug  Co.,  42  Mo.  App.  262 ;  Pike  Electric  Co.  v. 
Richardson  Drug  Co.,  42  Mo.  App.  272 ;  Murphy  v.  Forget,  Rap.  Jud.  Quebec  19  C. 
8.  135. 
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Whincup  V.  Hughes,  L.  R.  6  C.  P.  78.  But  where  one  dies  and 
leaves  unperformed  a  contract  which  is  entire,  his  administrator  may 
recover  any  instalments  which  were  due  on  it  before  his  death.  Stubbs 
V.  Holywell  Railway,  L.  R.  2  Ex.  311. 

In  this  country,  where  one  is  to  make  repairs  on  a  house  of  another 
under  a  special  contract,  or  is  to  furnish  a  part  of  the  work  and  mate- 
rials used  in  the  erection  of  a  house,  and  his  contract  becomes  impos- 
sible of  performance  on  account  of  the  destruction  of  the  house,  the 
rule  is  uniform,  so  far  as  the  authorities  have  come  to  our  attention, 
that  he  may  recover  for  what  he  has  done  or  furnished.     In  Cleary  v. 
Sohicr,  120  Mass.  210,  the  plaintiff  made  a  contract  to  lath  and  plaster 
a  certain  building  for  forty  cents  per  square  yard.     The  building  was 
destroyed  by  a  fire  which  was  an  unavoidable  casualty.     The  plaintiff 
had  lathed  the  building  and  put  on  the  first  coat  of  plaster,  and  would 
have  put  on  the  second  coat,  according  to  his  contract,  if  the  building 
had  not  been  burned.     He  sued  on  an  implied  assumpsit  for  work  done 
and  materials  found.     It  was  agreed  that,  if  he  was  entitled  to  recover 
anything,    the    judgment   should  be  for  the  price  charged.      It  was 
held  that  he  could  recover.     See  also  Lord  v.  Wheeler,  1  Gray,  282  ; 
Wells  V.    Calnan,    107   Mass.    514,  517.       In  Cook  v.  McCabe,  uhi 
supra^   the   plaintiff   recovered  pro    rata   under   his   contract ;    that 
is,  as  we  understand,   he  recovered  on  an  implied  assumpsit  at   the 
contract  rate.     In  Hollis  v.  Chapman,  36  Texas,  1,  and  in  Clark  v. 
Franklin,   7  Leigh,  1,   the  recovery  was  a  proportional  part  of  the 
contract  price.     To  the  same  effect  are  Schwartz  v.  Saunders,  46  HI. 
18  ;  Rawson  v.   Clark,    70  111.  656  ;  and  Clark  v.  Busse,  82  111.  515. 
The  same  principle  is  applied  to  different  facts  in  Jones  v.  Judd,   4 
Coinst.  411,  and  in  Hargrave  v.  Conroy,  4  C.  E.  Green,  281.     If  the 
owner  in  such  a  case  has  paid  in  advance,  he  may  recover  back  his 
money,  or  so  much  of  it  as  was  an  overpayment.     The  principle  seems 
to  be   that  when,    under  an  implied   condition   of  the   contract,  the 
parties  are  to  be  excused  from  performance  if  a  certain  event  happens, 
and  by  reason  of  the  happening  of  the  event  it  becomes  impossible  to 
do  that  which  was  contemplated  by  the  contract,  there  is  an  implied 
assumpsit  for  what  has  properly  been  done  by  either  of  them,  the  law 
dealing  with  it  as  done  at  the  request  of  the  other,  and  creating  a  lia- 
bility to  pay  for  it  its  value,  to  be  determined  b}-  the  price  stipulated 
in  the  contract,  or  in  some  other  way  if  the  contract  price  cannot  be 
made  applicable.^    Where  there  is  a  bilateral  contract  for  an  entire 
consideration  moving  from   each  party,   and  the  contract  cannot  be 

1  Angus  V.  Scully,  176  Mass.  357  ;  Haynes  v.  Secoud  Baptist  Church,  88  Mo.  285 
(compare  Fairbanks  y.  Richardson  JJrug  Co.,  42  iMo.  App.  262;  Pike  Electric  Co 
V.  Hir-hardflon  T)ni£rCo.,4?  Mo.  App.  272) ;  Nildo  v.  Binsse,  1  Keyes,  476;  Whelan  v. 
Annoiiia  Clock  Co..  97  N.  Y.  29.'i ;  Dolnu  *;.  Holers,  14'J  N.  Y.  489,  494;  Hayes  v. 
GroMH,  9  N.  Y.  App.  Div.  12  (aff'd  without  opinion,  162  N.  Y.  610);  Weis  v.  Devlin, 
67  'J'ex.  507,  nrr. 

Sec  alHo  IJentloy  v.  State,  73  Wis.  416. 
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performed,  it  may  be  held  that  the  consideration  on  each  side  is  the 
performance  of  the  contract  by  the  other,  and  that  a  failure  completely 
to  perform  it  is  a  failure  of  the  entire  consideration,  leaving  each  party, 
if  there  has  been  no  breach  or  fault  on  either  side,  to  his  implied 
assumpsit  for  what  he  has  done. 

The  only  question  that  remains  in  the  present  case  is  one  of  plead- 
ing. The  defendant  is  entitled  to  be  compensated  at  the  contract  price 
for  all  he  did  before  the  fire.  The  plaintiff  is  to  be  allowed  for  all  his 
payments.  If  the  payments  are  to  be  treated  merely  as  advancements 
on  account  of  a  single  entire  consideration,  namely,  the  completion  of 
the  whole  work,  the  work  not  having  been  completed,  they  may  be 
sued  for  in  this  action,  and  the  defendant's  only  remedy  available  in 
this  suit  is  by  a  declaration  in  set-off.  If,  on  the  other  hand,  each 
instalment  due  was  a  separate  consideration  for  the  payment  made 
at  the  time,  then  as  to  those  instalments  and  the  payments  of  them  the 
contract  is  completely  executed,  and  the  plaintiff  can  recover  nothing, 
and  the  implied  assumpsit  in  favor  of  the  defendant  can  be  onl3-  for 
the  part  which  remains  unpaid. 

We  are  of  opinion  that  the  consideration  which  the  defendant  was  to 
receive  was  an  entire  sum  for  the  performance  of  the  contract,  and  that 
the  payments  made  were  merelj-  advances  on  account  of  it,  and  that,  on 
his  failure  to  perform  the  contract,  there  was  a  failure  of  consideration 
which  gave  the  plaintiff  a  right  to  sue  for  money  had  and  received,  and 
that  the  like  failure  of  consideration  on  the  other  side  gave  the  defend- 
ant a  right  to  sue  on  an  implied  assumpsit  for  work  done  and  materials 
found. 

The  $38  due  from  the  defendant  to  the  plaintiff  cannot  be  recovered 
in  this  action.  The  report  and  the  pleadings  show  that  the  suit  was 
brought  under  an  assignment  for  the  benefit  of  the  insurers,  to  recover 
damages  for  a  breach  of  the  contract  for  the  erection  of  the  building, 
and  not  to  recover  the  value  of  the  shingles  or  weights  carried  away 
from  the  ruins. 

According  to  the  terms  of  the  report,  the  ruling  being  wrong,  such 
order  may  be  made  as  this  court  shall  direct.  A  majority  of  the  court 
are  of  opinion  that  the  verdict  should  be  set  aside,  and  the  defendant 
be  given  leave  to  file  a  declaration  in  set-off,  if  he  is  so  advised,  on 
such  terms  as  the  Superior  Court  deems  reasonable. 

Verdict  set  aside. 
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GILBERT  R.  SPALDING  et  al.,  Appellants,  v.  CARL  ROSA 
ET  AL.,  Respondents. 

New  York  Court  op  Appeals,  September  26  —  October  2, 

1877. 

[Reported  in  71  New  York,  40.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court, 
in  the  third  judicial  department,  in  favor  of  defendants,  entered  upon 
an  order  overruling  exceptions  and  directing  a  judgment  upon  an  order 
on  trial  dismissing  plaintiffs'  complaint. 

This  action  was  brought  by  plaintiffs,  who  were  the  owners  and 
managers  of  the  Olympic  Theatre  in  St.  Louis,  to  recover  damages  for 
an  alleged  breach  of  contract  by  defendants.  By  the  contract  defend- 
ants agreed  to  furnish  the  Wachtel  Opera  Troupe  to  give  four  perform- 
ances per  week  at  plaintiffs'  theatre  for  two  weeks,  commencing  the 
26th  or  27th  February,  1872,  plaintiffs  to  receive  twenty  per  cent  of 
the  gross  receipts,  up  to  $1,800  per  week,  and  defendants  the  balance. 
Prior  to  the  time  specified  in  the  contract,  Wachtel,  who  was  the  chief 
singer  and  attraction,  and  who  gave  the  name  to  the  troupe,  was  taken 
sick,  and  at  the  time  was  unable  to  sing.  Defendants  in  consequence 
did  not  furnish  the  troupe  at  the  time  specified. 

Further  facts  appear  in  the  opinion. 

The  court  at  the  close  of  the  evidence  directed  a  dismissal  of  the 
complaint,  to  which  plaintiffs'  counsel  duly  excepted.  Exceptions  were 
ordered  to  be  heard  at  first  instance  at  General  Term. 

P.  Cantine,  for  appellants. 

Erastus  Cooke^  for  respondents. 

Allen,  J.  The  contract  of  the  defendants  was  for  four  performances 
per  week  for  two  weeks,  commencing  on  the  26th  or  27tli  of  February, 
1872,  by  the  Wachtel  Opera  Troupe,  at  the  plaintiffs'  theatre  in  St. 
Louis. 

The  Wachtel  Opera  Troupe  was  well  known  by  its  name  as  the 
company,  at  the  time  of  making  the  contract,  performing  in  operas, 
under  temporary  engagements,  at  the  principal  theatres  and  opera 
houses  in  the  larger  cities  of  the  United  States,  and  composed  of 
Wachtel  as  the  leader  and  chief  attraction,  and  from  whom  the  com- 
pany took  its  name,  and  those  associated  with  him  in  different  capaci- 
ties, and  taking  the  different  parts  in  the  operatic  exhibitions  for  which 
they  were  engaged.  The  proof  of  the  fact  that  there  was  a  troupe  or 
company  known  by  that  name  was  competent  as  showing  what  par- 
ticular company  was  in  the  minds  of  the  contracting  parties,  and  in- 
UMidcd,  by  the  terms  ustid  ;  and  as  there  was  no  controversy  upon  this 
subject,  and  no  ambiguity  arising  out  of  the  extrinsic  evidence,  there 
was  no  question  of  fact  for  the  jury. 
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Waclitel  had  acquired  a  reputation  in  this  country,  as  well  as  in 
Europe,  as  a  tenor  singer  of  superior  excellence,  and,  in  the  language 
of  the  witnesses,  had  made  a  "decided  hit"  in  his  professional  per- 
formances here.  It  was  his  name  and  capabilities  that  gave  character 
to  the  company,  and  constituted  its  chief  attraction  to  connoisseurs 
and  lovers  of  music,  filling  the  houses  in  which  he  appeared.  His  con- 
nection with  the  company  was  the  inducement  to  the  plaintiffs  to  enter 
into  the  contract,  and  give  the  troupe  eight}'  per  centum  of  the  gross 
receipts  of  the  houses,  one-half  of  which  went  to  Wachtel.  Both  the 
plaintiffs  testified  that  it  was  Wachtel's  popularity  and  capabilities 
as  a  singer  upon  which  they  relied  to  fill  their  theatre  and  reimburse 
themselves  for  their  expenses  and  make  a  profit.  The  appearance  of 
Wachtel  in  the  operas  was  the  principal  thing  contracted  for,  and  the 
presence  of  the  others  of  the  company  was  but  incidental  to  the  em- 
ployment and  appearance  of  the  "  famous  German  tenor."  The  place 
of  any  other  member  of  the  company  could  have  been  supplied,  but  not 
so  of  Wachtel.  His  presence  was  of  the  essence  of  the  contract,  and 
his  part  in  the  performances  could  not  be  performed  by  a  deputy  or 
any  substitute.  The  plaintiffs  would  not  have  been  bound  to  accept, 
and  would  not  have  accepted  the  services  of  the  troupe  under  the  con- 
tract without  Wachtel ;  it  would  not  have  been  the  Wachtel  Opera 
Troupe  contracted  for  without  him.  There  is  no  dispute  as  to  the 
facts.  The  only  question  is  one  of  law  as  to  the  effect  of  the  sickness, 
and  consequent  inability  of  Wachtel  to  fulfil  the  engagement,  upon  the 
obligations  of  the  defendants.  So  far  as  this  question  is  concerned,  it 
must  be  treated  as  if  the  contract  was  for  the  performance  by  Wachtel 
alone,  as  if  he  was  the  sole  performer  contracted  for.  This  follows 
from  the  conceded  fact  that  his  presence  was  indispensable  to  the  per- 
formance of  the  services  agreed  to  be  rendered  by  the  entire  conipan}'. 
In  this  view  of  the  case,  the  legal  question  is  very  eas}'  of  solution,  and 
can  receive  but  one  answer.  The  sickness  and  inabilit}"  of  Wachtel 
occurring  without  the  fault  of  the  defendants  constitutes  a  valid  excuse 
for  the  non-performance  of  the  contract.  Contracts  of  this  character, 
for  the  personal  services,  whether  of  the  contracting  party  or  of  a  third 
person,  requiring  skill,  and  which  can  only  be  performed  by  the  par- 
ticular individual  named,  are  not  in  their  nature  of  absolute  obligation 
under  all  circumstances.  Both  parties  must  be  supposed  to  contem- 
plate the  continuance  of  the  abilit}'  of  the  person  whose  skilled  services 
are  the  subject  of  the  contract  as  one  of  the  conditions  of  the  contract. 
Contracts  for  personal  services  are  subject  to  this  implied  condition, 
that  the  person  shall  be  able  at  the  time  appointed  to  perform  them ; 
and  if  he  dies,  or  without  fault  on  the  part  of  the  covenantor  becomes 
disabled,  the  obligation  to  perform  is  extinguished.  This  is  so  well 
settled  by  authority  that  it  is  unnecessary  to  do  more  than  refer  to  a 
few  of  the  authorities  directly  in  point.  People  v.  Manning,  8  Cow. 
297;  Jones  v.  Judd,  4  N.  Y.  411  ;  Clark  v.  Gilbert,  26  N.  Y.  279,- 
Wolfe  V.  Howes,  24  Barb.  174,  666  ;  20  N.  Y.  197 ;  Gray  v.  Murray, 
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3  J.  C.  R.  167;  Robinson  v.  Davison,  L.  R.  6  Ex.  268;  Boast  v. 
Firth,  L.  R.  4  C.  P.  1.  The  same  principle  was  appHed  in  Dexter 
V.  iSorton,  47  N.  Y.  62,  and  for  the  same  reasons,  to  a  contract  for 
the  delivery  of  a  quantity  of  specified  cotton  destroyed  by  fire,  without 
the  fault  of  the  vendor,  intermediate  the  time  of  making  the  executory 
contract  of  sale  and  the  time  for  the  delivery. 

The  judgment  must  be  affirmed. 

All  concur,  except  Folger,  J.,  absent.  Judgment  affirmed. 


THOMAS   LACY  v.    SOPHRONIA   A.   GETMAN. 

New  York  Court  of  Appeals,  December  19,  1889. — January 

14,  1890. 

[Reported  in  119  New  York,  109.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  fourth  judicial  department,  entered  upon  an  order  made  July  2, 
1888,  which  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict,  and  affirmed  an  order  denjing  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated  in  the 
opinion. 

J^on  JR.  Jiroion^  for  appellant. 

W.  A.  JVims,  for  respondent. 

Finch,  J.  The  relation  of  master  and  servant  is  no  longer  bounded 
by  its  original  limits.  It  has  broadened  with  the  advance  of  civilization 
until  the  law  recognizes  its  existence  in  new  areas  of  social  and  business 
life,  and  yields  in  many  directions  to  the  influence  and  necessities  of  its 
later  surroundings.  When,  therefore,  it  is  said,  generally,  as  the  com- 
mentators mostly  agree  in  saying,  that  the  contract  relations  of  prin- 
cipal and  agent,  and  of  master  and  servant,  are  dissolved  by  the  death 
of  either  party,  it  is  very  certain  that  the  statement  must  be  limited  to 
cases  in  which  the  relation  may  be  deemed  purely  personal,  and  involves 
neither  property  rights  nor  independent  action.  Beyond  that,  a  further 
limitation  of  the  doctrine  is  asserted,  which  approaches  very  near  to  its 
utter  destruction,  and  is  claimed  to  be  the  result  of  modern  adjudication. 
Tliat  limitation  is  that  the  rule  applies  onl}-  to  the  contract  of  the  ser- 
vant, and  not  to  that  of  the  master,  and  not  at  all,  unless  the  service 

»  Boaat  V.  Firth,  L.  R.  4  C.  P.  1 ;  Robinson  v.  Davison,  L.  R.  6  Ex.  269 ;  Baxtet 
V.  Hillings,  83  Fed.  Kep.  790;  Schultz  v.  Johnson's  Adni.,  5  B.  Mon.  497;  Marvel  v 
rhillips,  162  xMasH.  399;  Siler  v.  Gray,  80  N.  C.  566;  Dickinson  v.  Calahan,  19  Fa. 
'227 ,  Blakely  v.  Sousa,  197  Pa.  30');  Yerrington  v.  Greene,  7  K.  I.  589;  Landa  v. 
ShfX)k,  87  Tex.  608;  Hubbard  v.  Belden,  27  Vt.  645  ;  Green  v.  Gilbert,  21  Wis.  395, 
arc.  Compare  .JirnningH  v.  Lyons,  39  Wis  553.  See  also  the  following  cases  of 
contracts  to  marry:  Hull  v.  Wright,  3  K.  B.  &  K.  746;  Vierling  v.  Bender,  113  Iowa, 
337;  Slmckleford  r.  Hmnilton,  93  Ky.  80;  Gardner  v.  Arnett,  50  S.  W.  Rep.  (Ky.) 
840;  Goddard  v.  We.stcott,  82  Mich.  180;  Trammell  i'.  Vaughan  (Mo.),  59  S.  W. 
Rep.  79;  Allen  .;.  Baker,  86  N.  C.  91;  Griug  v.  Lerch,  112  Pa.  244;  Sanders  ». 
Coleman,  97  Va.  69Q 
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employed  is  that  of  skilled  labor  peculiar  to  the  capacity  and  experience 
of  the  servant  employed,  and  not  the  common  possession  of  men  in 
general ;  and  it  is  proposed  to  adopt  as  a  standard  or  test  of  the  limi- 
tation an  inquiry  in  each  case  whether  the  contract  on  the  side  of  the 
master  can  be  performed  after  his  death  by  his  representatives  substan- 
tially, and  in  all  its  terms  or  requirements,  or  cannot  be  so  performed 
without  violence  to  some  of  its  inherent  elements. 

The  agitation  of  that  question  has  kept  the  present  case  passing  like 
a  shuttle  between  the  trial  and  the  appellate  courts,  until  it  has  been 
tried  four  times  at  the  circuit  and  reviewed  four  times  at  General 
Term,  and  at  last  has  been  sent  here  in  the  hope  of  securing  a  final 
repose. 

The  facts  are  few  and  undisputed  on  this  appeal.  The  plaintiff, 
Lacy,  contracted  orally  with  defendant's  testator,  McMahan,  to  work 
for  the  latter  upon  his  farm,  doing  its  appropriate  and  ordinary  work 
for  a  period  of  one  year  at  a  compensation  of  two  hundred  dollars. 
Lacy  entered  upon  the  service  in  March,  doing  from  day  to  day  the 
work  of  the  farm  under  the  direction  of  its  owner,  until  about  the  mid- 
dle of  July,  when  McMahan  died.  By  his  will  he  made  the  defendant 
executrix,  but  devised  and  bequeathed  to  his  widow  a  life  estate  in  the 
farm,  and  the  use  and  control  of  all  his  personal  property  whatsoever  in 
the  house  and  on  the  farm,  during  the  term  of  her  natural  life.  Lacy 
knew  in  a  general  way  the  terms  of  the  will.  He  testifies  that  he  knew 
that  it  gave  to  the  widow  the  use  of  the  farm,  and  that  she  talked  with 
him  about  the  personal  property.  It  is  admitted  that  the  executrix  did 
not  hire  or  emplo}'  him,  but  he  continued  on  to  the  close  of  the  year, 
doing  the  farm  work  under  the  direction  of  the  widow  until  the  end  of 
his  full  3'ear.  He  sued  the  executrix  upon  his  contract  with  the  testa- 
tor, and  has  recovered  the  full  amount  of  his  year's  wages.  From  that 
decision  the  executrix  appeals,  claiming  that  the  judgment  should 
have  been  limited  to  the  proportionate  amount  earned  at  the  death 
of  McMahan,  and  that  the  death  of  the  master  dissolved  the  contract. 

It  is  obvious  at  once  that  an  element  has  come  into  the  case  as  now 
presented,  which  was  not  there  when  the  General  Term  first  held  that 
the  contract  survived.  It  now  appears  that  the  executrix  could  not 
have  performed  her  side  of  the  contract  at  all  after  the  death  of 
McMahan,  b}'  force  of  her  oflScial  authority,  because  she  had  neither 
the  possession  of  the  farm  or  personal  property  upon  it,  and  no  right 
to  such  possession  during  the  life  of  the  widow.  She  had  no  power  to 
put  her  servant  upon  the  land,  or  employ  him  about  it,  and  in  her  rep- 
resentative character  she  had  not  the  slightest  interest  in  his  service 
and  could  derive  no  possible  benefit  from  it.  The  plaintiff''s  labor,  after 
the  death  of  McMahan,  was  necessarily  on  the  farm  of  the  widow,  by 
her  consent,  for  her  benefit,  and  under  her  direction  and  control,  and 
equitably  and  justly  should  be  a  charge  against  her  alone.  The  test  of 
power  to  perform  on  the  part  of  the  personal  representative  of  the  de- 
ceased fails  in  the  emergency  presented  by  the  facts,  except  possibly 
upon  proof  of  the  consent  of  the  widow. 
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"NVe  have,  then,  the  peculiar  case  of  a  contract  made  to  work  for 
McMahan  and  under  his  direction  and  control,  which  could  not  be  per- 
formed because  of  his  death,  transmuted  into  a  contract  to  work  for 
Mrs.  Getman  upon  a  farm  which  she  did  not  possess  and  had  no  right 
to  enter ;  and  performed  by  working  for  the  widow  and  under  her 
direction  and  control  alone ;  and  this  because  of  the  supposed  rule  that 
the  contract  survived  the  death  of  the  master  and  remained  binding 
upon  his  personal  representatives. 

It  is  true  that  some  interest  in  the  personal  property  on  the  farm 
is  claimed  to  have  vested  in  the  executrix,  notwithstanding  the 
terms  of  tiie  will ;  and  the  inventory  filed  by  her  is  appealed  to,  and 
the  necessity  of  a  resort  to  the  personal  property  with  which  to  pay 
debts.  There  is  no  proof  that  the  testator  owed  any  debts,  and  the  in- 
ventory covers  nothing  as  to  which  Lacy's  labor  was  requisite  or  neces- 
sar}',  except  possibly  some  corn  on  the  ground  valued  at  eighteen 
dollars.  All  the  grain  inventoried  was  in  the  barn,  needing  only  to  be 
threshed,  and  must  be  assumed  to  have  been  there  when  testator  died ; 
and  the  other  property  consisted  of  farm  tools  and  a  cow  and  horse,  to 
the  use  of  which  tiie  widow  was  entitled,  and  which,  if  sold  to  pay  pos- 
sible debts,  would  have  left  the  servant  without  means  of  doing  his 
work  and  with  nothing  to  do,  unless  for  the  widow.  So  that  the  bald 
question  is  presented  whether  the  contract  survived  the  testator's  death 
and  bound  his  executrix,  who  was  without  power  or  authority  of  her 
own  to  perform,  and  had  no  interest  in  performance. 

It  seems  to  be  conceded  that  the  death  of  the  servant  dissolves  the 
contract.  Wolfe  v.  Howes,  20  N.  Y.  197;  Spaulding  v.  Rosa,  71  id. 
40  ;  Devlin  v.  Mayor,  etc.,  63  id.  14  ;  Fahy  v.  North,  19  Barb.  341 ; 
Clark  V.  Gilbert,  32  id.  576  ;  Seymour  v.  Cagger,  13  Hun,  29  ;  Boast 
V.  Firth,  L.  R.  4  C.  P.  1.  Almost  all  of  these  cases  were  marked  by 
the  circumstance  that  the  services  belonged  to  the  class  of  skilled  labor. 
In  such  instances  the  impossibility  of  a  substituted  service  by  the  rep- 
resentative of  the  servant  is  very  apparent.  The  master  has  selected 
the  servant  by  reason  of  his  personal  qualifications,  and  ought  not, 
when  he  dies,  to  abide  the  choice  of  another  or  accept  a  service  which 
ho  does  not  want.  While  these  cases  possess,  with  a  single  exception, 
that  characteristic,  I  do  not  think  they  depend  upon  it.  Fahy  v.  North 
was  a  contract  for  farm  labor,  ended  by  the  sickness  of  the  servant ; 
and  quite  uniforral}'  the  general  rule  stated  is  that  the  servant's  agree- 
ment to  render  jjcrsonal  services  is  dissolved  by  his  death.  There  hap- 
jjcn.s  a  total  inability  to  perform  ;  it  is  without  the  servant's  fault ;  and  so 
further  performance  is  excused  and  the  contract  is  apportioned.  If  in 
this  case.  Lacy  had  died  on  that  day  in  July,  his  representative  could 
not  have  performed  his  contract.  McMahan,  surviving,  would  have 
been  free  to  say  that  he  bargained  for  Lacy's  services,  and  not  for 
those  of  another  selected  and  chosen  by  strangers,  and  either  the  con- 
tract would  be  ijroken  or  else  dissolved.  I  have  no  doubt  that  it  must  be 
Ucemed  dissolved,  and  that  the  death  of  the  servant,  bound  to  render 
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personal  services  under  a  personal  control,  ends  the  contract,  and  irre- 
spective of  the  inquiry  whether  those  services  involve  skilled  or  common 
\abor.  For.  even  as  it  respects  the  latter,  the  servant's  character, 
habits,  capacity,  industry,  and  temper,  all  enter  into  and  affect  the 
contract  which  the  master  makes,  and  are  material  and  essential  where 
the  service  rendered  is  to  be  personal  and  subject  to  the  daily  direction 
and  choice  and  control  of  the  master.  He  was  willing  to  hire  Lac}' 
for  a  year ;  but  Lacy's  personal  representative,  or  a  laborer  tendered 
by  him,  he  might  not  want  at  all,  and  at  least  not  for  a  fixed  period, 
preventing  a  discharge.  And  so  it  must  be  conceded  that  the  death  of 
the  servant,  employed  to  render  personal  services  under  the  master's 
daily  direction,  dissolves  the  contract.  Babcock  v.  Goodrich,  3  How. 
Pr.  (N.  S.)  53. 

But  if  that  be  so,  on  what  principle  shall  the  master  be  differently 
and  more  closely  bound?  And  why  shall  not  his  death  also  dissolve 
the  contract?  There  is  no  logic  and  no  justice  in  a  contrary  rule. 
The  same  reasoning  which  relieves  the  servant's  estate  relieves  also  thte 
master's,  for  the  relation  constituted  is  personal  on  both  sides  and  con- 
templates no  substitution.  If  the  master  selects  the  servant,  the  servant 
chooses  the  master.  It  is  not  ever}'  one  to  whom  he  will  bind  himself 
for  a  year,  knowing  that  he  must  be  obedient  and  render  the  services 
required.  Submission  to  the  master's  will  is  the  law  of  the  contract 
which  he  meditates  making.  He  knows  that  a  promise  b}'^  the  servant 
to  obey  the  lawful  and  reasonable  orders  of  his  master  within  the  scope 
of  his  contract  is  implied  by  law  ;  and  a  breach  of  this  promise  in  a 
material  matter  justifies  the  master  in  discharging  him.  King  v.  St. 
John,  Devizes,  9  B.  &  C.  896.  One  does  not  put  himself  in  such  rela- 
tion for  a  fixed  period  without  some  choice  as  to  whom  he  will  serve. 
The  master's  habits,  character,  and  temper  enter  into  the  consideration 
of  the  servant  l)efore  he  binds  himself  to  the  service,  just  as  his  own 
personal  characteristics  materially  affect  the  choice  of  the  master.  The 
service,  the  choice,  the  contract  are  personal  upon  both  sides,  and 
more  or  less  dependent  upon  the  individuality  of  the  contracting  par- 
ties ;  and  the  rule  applicable  to  one  should  be  the  rule  which  governs 
the  other. 

If  now,  to  such  a  case,  —  that  is,  to  the  simple  and  normal  relation  of 
master  and  servant,  involving  daily  obedience  on  one  side  and  constant 
direction  on  the  other  —  we  apply  the  suggested  test  of  possibility  of 
performance  in  substantial  accord  with  the  contract,  the  result  is  not 
different.  It  is  said  that  if  the  master  dies  his  representatives  have 
only  to  pay,  and  any  one  ma}-  do  that.  But  under  the  contract,  that  is 
by  no  means  all  that  remains  to  be  done.  They  must  take  the  place  of 
the  master  in  ordering  and  directing  the  work  of  the  farm,  and  requiring 
the  stipulated  obedience.  That  may  prove  to  effect  a  radical  change 
in  the  situation  of  the  servant,  as  it  seems  to  have  done  in  the  present 
case,  leading  the  plaintiff  to  the  verge  of  refusing  to  work  further  for 
either  widow  or  executrix,  whose  views  apparently  jangled.     The  new 
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master  cannot  perform  the  employer's  side  of  the  contract  as  the  deceased 
would  have  performed  it,  and  may  vary  so  far,  from  incapacity  or  fitful 
temper  or  selfish  greed,  as  to  make  the  situation  of  the  servant  mate- 
rially and  seriously  different  from  that  which  he  contemplated  and  for 
which  he  contracted. 

We  are,  therefore,  of  opinion  that  in  the  case  at  bar  the  contract  of 
service  was  dissolved  b}'  the  death  of  McMahan,  and  his  estate  was  only 
liable  for  the  services  rendered  to  the  date  of  his  death. 

The  judgment  should  be  reversed  and  a  new  trial  granted  with  costs 
to  abide  the  event. 

All  concur.  Judgment  reversed} 


PETER  C.  LAKEMAN  v.   JOSEPH  W.   POLLARD. 

Maine  Supreme  Court,  1857. 
[Reported  in  43  Maine,  463.] 

Hathaway,  J.  The  plaintiflT  labored  for  the  defendants  at  their 
mills  in  St.  Johns,  and  by  this  action  claims  to  recover  his  wages. 

The  defence  is,  that  the  labor  was  performed  under  a  contract,  on 
his  part,  to  work  for  the  defendants  during  the  sawing  season  of  1854, 
which  he  did  not  fulfil. 

The  testimony  of  Bagley,  Nute,  and  Stone  that  "  the}'  were  not 
hired  by  the  season,  but  only  to  remain  there  as  long  as  they  pleased," 
could  have  no  legitimate  effect  upon  the  rights  of  the  parties  in  this 
suit,  and  was  improperl}'  admitted.  That  testimony'  was  introduced 
by  the  plaintiff  as  tending  to  show  that  he  was  not  hired  for  a  specified 
time.  But  the  jur}'  found  that  he  was  so  hired.  Else  they  could  not 
have  found,  as  they  did,  specially,  that  ''he  quit  the  defendants' 
employ,  without  their  leave  or  consent,  before  the  expiration  of  the 
time  for  which  he  was  hired."  The  defendants  were  not  aggrieved  by 
the  admission  of  that  testimony,  for  the  special  findings  of  the  jury 
show  that  it  produced  no  effect. 

The  plaintiff  contends  that  he  was  excused  from  the  performance  of 

1  Farrow  v.  Wilson,  L.  R.  4  C.  P.  744;  Whincup  v.  Hughes,  L.  R.  6  C.  P.  78; 
Harris  v.  Johuson,  98  Ga.  434;  Weedon  v.  Waterliouse,  10  Hawaii,  696;  Yerrington 
V.  Greene,  7  K.  L  589,  arc.     Compare  Volk  v.  Stowell,  98  Wis.  385. 

'I'iie  (l(!ath  of  one  member  of  a  partnership  is  generally  held  to  dissolve  a  contract 
of  employment  made  with  tiie  firm.  Tasker  v.  Shepherd,  6  H.  &N.  575;  Cowasjee 
Nanahlioy  v.  Lallbhoy  VuUubhoy,  3  Ind.  App.  200;  Brace  v.  Calder,  [1895]  2  Q.  B. 
25.'J  ;  lluey  v.  McKwan,  5  Sews.  Cas.,  3d  Ser.  814  ;  Gritrgs  v.  Swift,  82  Ga.  392 ;  Green- 
barg  i;.  Early,  30  Abb.  N.  C.  300,  303.  But  see  Phillips  v.  Alhambra  Palace  Co., 
[r.iol]  1  Q.  I{.  .09;  Hughes  v.  Gross,  166  Mass.  61  ;  Nickerson  v.  Russell,  172  Mass. 
584  ;  Fi^reira  ».  Sayres,  5  W.  &  S.  210. 

The  I.rf)uiKianrt  Civil  Code,  Art.  2007,  provides  that  "all  contracts  for  the  hire  of 
labor,  Hkill,  or  industry,  without  any  distinction,  whether  they  can  be  as  well  performed 
by  any  otlictr  aH  Ity  the  obligor,  unles.s  there  be  some  special  agreement  to  the  contrary, 
arc  conHidered  as  perHonal  on  the  part  of  the  obligor,  but  heritable  on  the  part  of  the 
obligee."     See  Tete  v.  Lanaux,  45  La.  Ann.  1343. 
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his  contract,  and  justified  in  quitting  when  he  did,  Dy  i^ason  of  the 
alarm  and  danger  occasioned  by  the  prevalence  of  the  cholera  in  the 
vicinity  of  the  mills,  and  that  he  is  entitled  to  a  reasonable  compensa- 
tion for  the  labor  performed.  If  the  fulfilment  of  the  plaintiff's  con- 
tract became  impossible  by  the  act  of  God,  the  obligation  to  perform  it 
was  discharged.  If  he  was  prevented  by  sickness  or  similar  inability 
he  may  recover  for  what  he  did,  on  a  quantum  meruit.  1  Parsons  on 
Contracts,  524 . 

The  plaintiff  was  under  no  obligation  to  imperil  his  life  b}-  remaining 
at  work  in  the  vicinity  of  a  prevailing  epidemic  so  dangerous  in  its 
character  that  a  man  of  ordinary  care  and  prudence,  in  the  exercise  of 
those  qualities,  would  have  been  justified  in  leaving  by  reason  of  it ; 
nor  does  it  make  an}'  difference  that  the  men  who  remained  there  at 
Vvork  after  the  plaintiflT  left  were  healthy,  and  continued  to  be  so.  He 
,ould  not  then  have  had  an}-  certain  knowledge  of  the  extent  of  his 
jlanger.  He  might  have  been  in  imminent  peril,  or  he  might  have  been 
influenced  by  unreasonable  apprehensions.  He  must,  necessarily,  have 
acted  at  his  peril,  under  the  guidance  of  his  judgment. 

The  propriet}'  of  his  conduct  in  leaving  his  work  at  that  time  must 
be  determined  by  examining  the  state  of  facts  as  then  existing.  When 
the  laborer  has  adequate  cause  to  justify  an  omission  to  fulfil  his  con- 
tract, such  omission  cannot  be  regarded  as  his  fault.  Whether  or  not 
the  plaintiff  had  such  cause  was  a  question  of  fact,  to  be  determ-ined 
by  the  jury,  upon  the  evidence. 

"Where  there  are  conflicting  proofs,  or  some  necessary  facts  are  to 
be  inferred  from  others  which  are  proved,  then  it  is  the  province  of  the 
jury  to  decide  the  cause,  under  instructions  from  the  judge,  as  to  the 
principles  of  law  which  should  govern  them."  Sherwood  v.  Maverick, 
5  Me.  R.  295. 

The  question  was  rightly  submitted  to  the  jury,  and  with  appropriate 
instructions. 

No  question  is  presented  by  the  exceptions  concerning  the  rulings  of 
the  court  upon  the  subject  of  damages,  or  the  amount,  if  any,  recover- 
able for  wages. 

A  report  of  the  whole  evidence,  signed  by  the  presiding  judge,  as  the 
law  requires,  has  not  been  furnished  to  the  court.  Therefore  the  motion 
for  a  new  trial  cannot  be  entertained. 

Exceptions  and  motion  overruled. 

Judgment  on  the  verdict. 
Tennet,  C.  J.,  and  Appletox,  J.,  concurred. 
GooDENOW,  J.,  concurred  in  the  result  only. 

Mat,  J.,  concurred,  remarking  that  the  testimony  of  Bagley,  Nute, 
and  Stone  was  admitted  as  contradictory  of  other  witnesses  introduced 
by  the  defendant,  and  not  upon  the  main  question ;  and  for  such  pur- 
pose was  clearly  admissible.^ 

1  Walsh  V.  Fisher,  102  Wis.  172,  ace.  As  to  an  employer's  liability  on  9«an^/m 
TMruit  for  the  services  rendered  by  an  employee  who  becomes  ill  or  dies  before  com- 
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FRANKLIN  S.  DEWEY  v.  THE  UNION  SCHOOL  DISTRICT 
OF  THE  CITY  OF  ALPENA. 

Michigan  Supreme  Court,  April  23 — April  30,  1880. 

{Reported  in  43  Michigan,  480.] 

Graves,  J.  The  plaintiff  was  regularl}-  hired  by  the  district  to  serve 
as  teacher  in  its  public  schools  for  ten  months  for  $130  per  month. 
He  entered  on  his  duties  on  the  2d  of  September,  and  continued  up  to 
the  lOth  of  December,  at  which  time  the  district  officers  closed  the 
schools  on  account  of  the  prevalence  of  small-pox  in  the  citN,  and  kept 
them  closed  thereafter  for  the  same  reason  until  the  17th  of  March. 
They  were  then  reopened  and  the  plaintiff  resumed  his  duties.  He  was 
subsequently  hired  for  the  next  school  year,  and  his  compensation  was 
increased  $100.  The  district  refused  to  pay  him  for  the  period  of  sus- 
pension, and  he  brought  this  action  to  recover  it. 

The  claim  was  resisted  on  two  grounds :  first,  that  on  the  second 
hiring  it  was  mutually  agreed  that  the  addition  of  $100  to  his  compen- 
sation for  incoming  service  should  stand  and  be  allowed  and  accepted 
in  full  satisfaction  of  all  claim  for  pay  during  the  time  in  question  ; 
and,  second,  that  the  suspension  was  the  effect  of  an  overruling  neces- 
sity, or,  in  other  words,  the  act  of  God,  and  that  all  parts  of  the  con- 
tract were  suspended  for  the  time  being. 

The  circuit  judge  submitted  to  the  jur}-  both  questions  in  a  very  clear 
manner,  and  instructed  them  to  find  against  the  pLaintiff  in  case  they 
were  satisfied  the  alleged  compromise  was  in  fact  entered  into ;  or  in 
case  they  should  find  that  the  small-pox  was  so  prevalent  that  it  became 
obligatory  on  the  board  to  close  the  schools  as  a  necessary  step  to  pre- 
vent the  spread  of  the  disease  and  save  human  life. 

The  jury  returned  a  verdict  in  favor  of  the  district.  But  we  cannot 
know  with  legal  certainty  whether  they  determined  onl}'  one  of  these 
questions  in  favor  of  the  district,  or  whether  the}'  so  determined  both; 
and  of  course  if  one  only  was  so  decided,  it  is  impossible  to  say  which 
one.  The  evidence  on  the  compromise  was  conflicting,  and  as  it 
appears  in  the  record  the  advantage  was  with  the  plaintiff.  Still,  if  no 
other  ground  of  defence  had  been  laid,  the  verdict  must  have  been  con- 
clusive ;  as  just  explained,  it  is  not  so  now. 

The  second  objection  must  be  briefly  considered.  Be3'ond  contro- 
versy the  closing  of  the  schools  was  a  wise  and  timely  expedient, 
but  the  defence  interposed  cannot  rest  on  that.  It  must  appear  that 
observance  of  the  contract  b\'  the  district  was  caused  to  be  impossible 
by  act  of  God.     It  is  not  enough  that  great  difficulties  were  encoun- 

plcting  performance,  Bee  Ryan  v.  Dayton,  25  Conn.  188;  Coe  v.  Smith,  4  Ind.  79  ; 
Hiirpravo  v.  Conroy,  19  N.  J.  Eq.  281  ;  Wolfe  i-.  Howes,  20  N.  Y.  197  ;  Clark  v.  Gil- 
Urt,  20  N.  Y.  279;  I'arkcr  v.  Macomber,  17  R.  I.  674;  Hubbard  v.  Bdden,  27  Vt. 
64.5;  I'atrick  v.  rutiiani,  27  Vt.  759;  Greoii  v  Gilbert,  21  Wis.  395. 
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tered,  or  that  there  existed  urgent  and  satisfactory  reasons  for  stopping 
the  schools.  But  this  is  all  the  evidence  tended  to  show.  The  contract 
between  the  parties  was  positive  and  for  lawful  objects.  On  one  side 
school  buildings  and  pupils  were  to  be  provided,  and  on  the  other  per- 
sonal service  as  teacher.  The  plaintiff  continued  ready  to  perform, 
but  the  district  refused  to  open  its  houses  and  allow  the  attendance  of 
pupils,  and  it  thereby  prevented  performance  by  the  plaintiff.  Admit- 
ting that  the  circumstances  justified  the  officers,  and  yet  there  is  no 
rule  of  justice  which  will  entitle  the  district  to  visit  its  own  misfortune 
upon  the  plaintiff.  He  was  not  at  fault.  He  had  no  agency  in  bringing 
about  the  state  of  things  which  rendered  it  eminently  prudent  to  dis- 
miss the  schools.  It  was  the  misfortune  of  the  district,  and  the  dis- 
trict and  not  the  plaintiff  ought  to  bear  it. 

The  occasion  which  was  presented  to  the  district  was  not  within  the 
principle  contended  for.  It  was  not  one  of  absolute  necessity,  but  of 
strong  expedienc}'.  To  let  in  the  defence  that  the  suspension  precluded 
recovery,  the  agreement  must  have  provided  for  it.  But  the  district 
did  not  stipulate  for  the  right  to  discontinue  the  plaintiff's  pa}'  on  the 
judgment  of  its  officers,  however  discreet  and  fair,  that  a  stoppage  of 
the  schools  is  found  a  needful  measure  to  prevent  their  invasion  by 
disease,  or  to  stay  or  oppose  its  spread  or  progress  in  the  commu- 
nity ;  and  the  contract  cannot  be  regarded  as  tacitly  subject  to  such  a 
condition. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

The  other  justices  concurred.^ 


TURNER  V.   GOLDSMITH. 

Ik  the  Queen's  Bench  Division,  Court  of  Appeal,  Januabt 

23,  1891. 

[Reported  in  [1891]  1  Queen's  Bench,  544.] 

LiNDLET,  L.  J.  This  is  an  action  for  breach  of  contract  in  not  employ- 
ing the  plaintiff  for  the  period  of  five  years.  The  contract  turns  upon 
the  construction  of  the  agreement  entered  into  by  the  parties,  and  the 
application  of  it  in  the  events  which  have  happened.  The  plaintiff 
wished  to  act  as  traveller  to  the  defendant,  and  the  defendant  wished 
to  engage  him  in  that  capacity.  An  agreement,  dated  Jan.  31,  1887, 
was  entered  into  between  them,  which  contained  this  recital :  *'  Whereas, 
in  consideration  of  the  agreement  of  the  said  A.  S.  Turner,  the  said 
company"  (i.e.,  Mr.  Goldsmith,  and  any  partner  he  might  have)' 
"  agree  to  emplo}'  the  said  A.  S.  Turner  as  their  agent,  canvasser,  and 
traveller,  upon  the  terms  and  subject  to  the  stipulations  of  the  condi- 

*  Gear  v.  Gray,  10  Ind.  App.  428,  ace. ;  Stewart  v.  Loring,  5  Allen,  306,  contra. 
See  also  Ellis  v.  Midland  Ky.  Co.,  7  Out.  App.  464  ;  Libby  v.  Douglas,  175  Mass.  128, 
and  ca.se8  cited. 
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tions  hereinafter  contained  ;  and  in  consideration  of  the  premises  the 
said  A.  S.  Turner  hereby  agrees  with  the  said  company  that  lie,  the 
said  A.  S.  Turner,  shall  and  will  diligently,  faithfully,  and  honestly 
serve  the  said  company  as  their  agent,  canvasser,  and  traveller,  upon 
the  terms  and  subject  to  the  stipulations  and  conditions  hereinafter 
contained."  Stopping  there,  we  have  a  clear  agreement  by  the  com- 
pany to  employ  the  plaintiff,  and  by  the  plaintiff  to  serve  the  company 
—  and  on  what  terms?  (1)  That  the  agenc}'  shall  commence  as  from 
Jan.  31,  1887,  and  shall  be  determinable  either  by  the  company  or 
Turner  at  the  end  of  five  years  from  the  date  of  the  agreement  upon 
giving  such  notice  as  therein  mentioned.  (2)  "  The  said  A.  S.  Turner 
shall  do  his  utmost  to  obtain  orders  for  and  sell  the  various  goods 
manufactured  or  sold  b}'  the  said  company  as  shall  be  from  time  to 
time  forwarded  or  submitted  by  sample  or  pattern  to  him  at  list  price 
to  good  and  substantial  customers."  Clause  5  is  onlj'  material  because 
it  repeats  the  words  "  manufactured  or  sold  by  the  said  company'." 
The  8th  clause  provides  for  the  plaintiff's  remuneration  by  a  commis- 
sion on  the  goods  sold  by  him.  The  other  clauses  are  not  material  as 
regards  the  question  before  us. 

It  was  contended  by  the  defendant  that  the  agreement  did  not  contain 
any  stipulation  that  the  company  should  furnish  the  plaintiff  with  any 
samples,  and  that  there  was,  therefore,  no  agreement  to  do  what  was 
necessarj-  to  enable  him  to  earn  commission.  The  answer  to  that  is, 
that  the  company  would  not  be  eraplo3'ing  the  plaintiff  within  the  mean- 
ing of  the  agreement  unless  they  supplied  him  with  samples  to  a  reason- 
able extent.  Then  it  was  said  that  there  is  no  undertaking  by  the 
company  to  go  on  manufacturing.  It  is  true  that  there  is  no  express, 
nor,  so  far  as  I  see,  any  implied  undertaking  by  the  company  to  manu- 
facture even  a  single  shirt ;  they  might  buy  the  articles  in  the  market. 
The  defendant's  place  of  business  was  burnt  down  ;  the  defendant  has 
given  up  business,  and  has  made  no  efibrt  to  resume  it.  The  plaintiff 
then  says,  "  I  am  entitled  to  damages  for  your  breach  of  the  agree- 
ment to  employ  me  for  five  years."  The  defendant  pleads  that  the 
agreement  was  conditional  on  the  continued  existence  of  his  business. 
On  the  face  of  the  agreement  there  is  no  reference  to  the  place  of  busi- 
ness, and  no  condition  as  to  the  defendant's  continuing  to  manufacture 
or  sell.  How,  then,  can  such  a  condition  as  the  defendant  contends  for 
be  implied? 

It  was  contended  that  the  point  was  settled  b}^  authority.  I  will 
refer  to  three  cases  on  the  subject.  In  Rhodes  v.  Forwood,  1  App. 
Cas.  2.'}6,  it  was  held  that  an  action  very  similar  to  the  present  was 
not  maintainable.  But  that  case  went  on  the  ground  that,  there  not 
being  any  express  contract  to  employ  the  agent,  such  a  contract  could 
TX)t  be  impHed.  In  the  present  case  we  find  an  express  contract  to 
employ  him. 

In  Cowasjee  Nanabhoy  v.  Lallblioy  Vullubho.y,  L.  R.  3  Ind.  App. 
200,  there  was  a  contract  in  a  partnership  deed  to  em-ploy  one  of 
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the  partners  during  his  life  as  sole  agent  to  effect  purchases  and 
Bales  on  behalf  of  the  partnership,  at  a  commission  upon  his  sales. 
The  partnership  was  dissolved  by  decree  of  the  High  Court  of  Bombay 
oil  the  ground  that  the  business  could  not  be  carried  on  at  a  profit.  It 
was  held  that  the  employment  was  to  sell  on  behalf  of  the  partnership  ; 
that,  the  partnership  having  come  to  an  end,  the  employment  ceased, 
and  that  the  partner  could  not  claim  any  compensation,  for  that  a  con- 
tract to  carr}'  on  the  partnership  during  the  claimant's  life  under  all 
circumstances  could  not  be  implied. 

Taylor  v.  Caldwell,  3  B.  &  S.  826,  833,  contains  some  observations 
which  are  very  much  in  point.  Blackburn,  J.  there  says  :  "  There  seems 
no  doubt  that  where  there  is  a  positive  contract  to  do  a  thing  not  in  itself  un- 
lawful, the  contractor  must  perform  it  or  pay  damages  for  not  doing  it, 
although  in  consequence  of  unforeseen  accidents  the  performance  of 
his  contract  has  become  unexpectedly  burdensome  or  even  impossible. 
.  .  .  But  this  rule  is  only  applicable  when  the  contract  is  positive  and 
absolute,  and  not  subject  to  any  condition  either  express  or  implied ; 
and  there  are  authorities  which  we  think  establish  the  principle  that 
where  from  the  nature  of  the  contract  it  appears  that  the  parties  must 
from  the  beginning  have  known  that  it  could  not  be  fulfilled  unless 
•when  the  time  for  the  fulfilment  of  the  contract  arrived  some  par- 
ticular specified  thing  continued  to  exist,  so  that  when  entering  into  the 
contract  they  must  have  contemplated  such  continuing  existence  as  the 
foundation  of  what  was  to  be  done,  then,  in  the  absence  of  any  express 
or  implied  warranty  that  the  thing  shall  exist,  the  contract  is  not  to  be 
construed  as  a  positive  contract,  but  as  subject  to  an  implied  condition 
that  the  parties  shall  be  excused  in  case  before  breach  performance  be- 
comes impossible  from  the  perishing  of  the  thing  without  default  of  the 
contractor."  The  substance  of  that  is  that  the  contract  will  be  treated 
as  subject  to  an  implied  condition  that  it  is  to  be  in  force  onl^^  so  long 
as  a  certain  state  of  things  continues,  in  those  cases  only  where  the 
parties  must  have  contemplated  the  continuing  of  that  state  of  things 
as  the  foundation  of  what  was  to  be  done.  Here  the  parties  cannot  be 
taken  to  have  contemplated  the  continuance  of  the  defendant's  manu- 
factory as  the  foundation  of  what  was  to  be  done  ;  for,  as  I  have  already 
observed,  the  plaintiff's  employment  was  not  confined  to  articles  manu- 
factured by  the  defendant.  The  action  therefore,  in  my  opinion,  is 
maintainable. 

The  plaintiff,  then,  is  entitled  to  damages,  and  in  my  opinion  not 
merely  to  nominal  damages  ;  for,  if  I  am  right  in  my  constniction  of 
che  agreement,  he  has  suflTered  substantial  loss.  We  think,  however, 
that  125^.  is  too  much,  and  the  plaintiflTs  counsel  having  agreed  to  take 
our  assessment  of  damages  rather  than  be  sent  to  a  new  trial,  we  assess 
them  at  bOl. ,  and  direct  judgment  to  be  entered  for  the  plaintiff  for 
that  amount.^ 

1  Kay,  L.  J.,  delivered  a  concurring  opinion,  and  Lopks,  L.  J.,  also  concurred  in 

the  decision. 

Madden  v.  Jacobs,  52  La.  Ann.  2107,  ace. 
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PEOPLE  OF  THE  STATE  OF  NEW  YORK  v.  THE  GLOBE 
MUTUAL  LIFE  INSURANCE  COMPANY. 

New  York  Court  of  Appeals,  December  12,  1882  — 
January  23,  1883. 

[Reported  in  91  Neiv  York,  174.] 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court,  ir 
the  third  judicial  department,  entered  upon  an  order  made  December  1, 
1882,  which  affirmed  an  order  of  Special  Term  dismissing  a  claim  pre- 
sented by  James  C.  Mix  upon  the  fund  in  the  hands  of  the  receiver  ot 
the  defendant. 

The  facts  were  stipulated  substantially  as  follows  :  — 
Defendant  was  a  registered  policy  life  insurance  company,  organized 
under  chapter  902,  Laws  of  1869.     In  December,   1876,  said  Mix  en- 
tered into  its  employment  as  genei'al  agent,  under  a  contract  by  which 
he  was  to  receive  a  specified  annual  salary  for  a  term  of  not  less  than 
five  years.     In  May,  1879,  the  superintendent  of  the  insurance  depart- 
ment made  the  certificate  provided  for  b}^  section  7  of  said  act,  and 
delivered  it  to  the  attornej'-general,  who  thereupon  commenced  this 
action  and  obtained  an  order  therein  restraining  defendant,  its  officers, 
etc.,  from  the  further  prosecution  of  its  business  or  the  exercise  of  any 
of  its  corporate  franchises.     A  receiver  of  the  corporation  was  duly 
appointed  and  it  was  dissolved.     Mix  continued  in  the  discharge  of  his 
duties  under  the  contract  until  June  15,  1879,  when  he  was  notified  by 
the  receiver  of  his  appointment,  and  of  the  dissolution  of  the  compan3\ 
Edward  0.  James,  for  appellant. 
Geo.  W.  Wingate,  for  receiver. 
John  C.  Keeler,  for  attorney-general. 

Finch,  J.  There  was  no  breach  of  the  contract  between  Mix  and  the 
insurance  company  by  either  of  the  parties.  It  was  in  process  of  con- 
tinued performance  according  to  its  terms,  and  was  unbroken  at  the 
moment  when  the  injunction  order  was  served.  That  operated  upon 
Vioth  parties  at  the  same  instant,  and  perpetuated  the  then  existing 
rights  and  conditions.  Before  its  service  the  company  had  done  noth- 
ing to  prevent  performance,  and  we  must  assume  was  both  read}'  and 
able  to  perform.  It  had  done  no  act  which  amounted  to  a  refusal,  or 
wliicli  made  it  unable  to  carry  out  its  contract.  For  aught  that  appears 
it  would  have  done  so  if  let  alone.  But  it  was  not  permitted  to  per- 
form. The  State,  by  the  injunction  order  operating  alike  upon  the 
company  and  its  agents,  paralyzed  the  action  of  both  the  contracting 
parties,  so  that  neither  could  perform,  or  put  the  other  in  the  wrong. 
Tliereuijon  the  company  could  not  refuse,  and  did  not  refuse.  To  put 
it  in  the  wrong,  and  make  it  liable  for  a  breach,  required  action  on  the 
part  of  Mix.  As  a  condition  precedent  he  was  bound  to  show  both 
ability  and  readiness  to  perform  on  his  part.     Shaw  v.  Republic  Life 
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Ins.  Co.,  69  N.  Y.  286,  292  ;  James  v.  Burchell,  82  id.  113.  He  could 
do  neither.  Performance  by  him  had  become  illegal.  It  would  have 
been  a  criminal  contempt,  and  possibly  a  misdemeanor.  There  could 
be  neither  readiness  nor  ability  to  do  the  forbidden  and  unlawful  acts. 
Jones  V.  Knowles,  30  Me.  402.  So  that,  from  the  necessity  of  the  case, 
as  there  was  no  breach  on  either  side  before  the  injunction,  so  there 
could  be  none  after.  What  had  happened  was  a  dissolution  of  the  con- 
tract by  the  sovereign  power  of  the  State,  rendering  performance  on 
either  side  impossible.  And  this  result  was  within  the  contemplation 
of  the  parties,  and  must  be  deemed  an  unexpressed  condition  of  their 
agreement.  One  party  was  a  corporation.  It  drew  its  vitalit}'  from 
the  grant  of  the  State,  and  could  only  live  by  its  permission.  It 
existed  within  certain  defined  limitations,  and  must  die  whenever  its 
creator  so  willed.  The  general  agent  who  contracted  with  it  did  so 
with  knowledge  of  the  statutory'  conditions,  and  these  must  be  deemed 
to  have  permeated  the  agreement,  and  constituted  elements  of  the  obli- 
gation. People  V.  Securitj"  Life  Ins.  Co.,  78  N.  Y.  115.  Then,  too, 
the  subject-matter  of  the  contract  was  that  of  skilled  personal  services 
to  be  rendered  by  one  and  received  b}'  the  other.  It  was  inhe- 
rent in  the  bargain  that  a  substituted  service  would  not  answer.  The 
company  were  not  bound  to  accept  another's  performance  instead  of  the 
chosen  agent's,  nor  was  he  in  turn  bound  to  work  for  some  other 
master.  The  contract  in  its  own  nature  was  dependent  upon  the  con- 
tinued life  of  both  parties.  With  the  natural  death  of  one,  or  the  cor- 
porate death  of  the  other,  the  contract  must  inevitabl3'  end.  So  that, 
in  its  own  inherent  nature,  b}'  the  unexpressed  conditions  subject  to 
which  it  was  made,  and  by  the  decree  enjoining  both  parties  at  the 
same  moment  from  further  performance,  the  contract  was  terminated 
and  no  breach  existed. 

It  is  easy  to  see  how  the  situation  of  Mix  differs  from  that  of  the 
policy-holders.  We  held  in  the  Security  case  that  the  latter  were 
creditors  and  stood  upon  a  breach  of  their  contract ;  but  that  breach 
was  not  the  dissolution  of  the  company.  It  antedated  such  dissolution, 
and  was  the  prior  cause,  of  which  the  latter  was  the  consequence.  The 
reserve  required  by  law  was  essential  to  the  safety  of  the  policy-holders. 
A  covenant  to  maintain  it  was  implied  in  every  contract  of  insurance. 
That  covenant  the  company  broke  b}'  its  own  neglect,  for  which  it  alone 
was  assumed  to  be  responsible.  The  State  found  these  contracts 
broken  and  for  that  reason  interfered  ;  and  when  its  decree  of  dissolu- 
tion came  it  had  to  deal  with  broken  contracts,  and  treated  them  as  it 
found  them.  The  same  distinction  explains  the  English  cases  which 
were  commended  to  our  careful  attention.  Yelland's  case,  L.  R.  4 
Eq.  350  ;  Clarke's  case,  L.  R.  7  Eq.  550  ;  Logan's  case,  L.  R.  9  Eq. 
149  ;  Maclure's  case,  L.  R.  5  Ch.  App.  737  ;  Dean  &  Gilbert's  case, 
L.  J.  41  Ch.  [n.  s.]  476.  In  all  of  them  the  companies  stopped  pay- 
ment before  any  intervention  of  the  law,  and  this,  being  done  by  open 
and  public  notice,  amounted  to  a  voluntary  refusal  of  performance. 
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and,  therefore,  a  breach  of  contract,  established  before  the  winding  up 
orders  were  made  and  the  liquidators  appointed.  When  the  court  in- 
terfered it  found  broken  contracts  and  a  liability  for  a  breach  already 
existing,  and  dealt  with  what  it  found.  It  did  not  itself  break  what 
was  already  broken.  Still  another  class  of  cases  is  obviously  different 
People  V.  National  Trust  Co.,  82  N.  Y.  283.  They  are  such  as  affect 
property  rights  and  survive  the  death  of  the  parties.  Performance 
can  be  made  by  assignees  or  successors,  and  nothing  in  the  essence  of 
the  agreement  depends  upon  the  life  of  the  parties,  or  forbids  its  com- 
plete execution  b}^  others.  And  in  all  of  the  cases  thus  cited  there 
was  no  incapacity  affecting  both  parties  alike.  The  one  suing  for  a 
breach  was  free,  so  far  as  he  was  concerned,  to  offer  performance,  and 
had  the  necessary  ability.  He  could  thus  put  his  adversary  in  the 
wrong,  while  here  the  same  blow,  at  the  same  instant,  stopped  per- 
formance on  both  sides  and  made  it  illegal  on  the  part  of  either. 

But  exactly  at  this  point  the  learned  counsel  for  the  appellant  inter- 
poses a  proposition  which  presents  a  difficulty.  Practically  conceding 
most  that  we  have  said,  he  insists  that  the  contract  is  onl}'  dissolved 
when  its  destruction  comes  from  an  outside  and  independent  force,  oper- 
ating separately,  and  not  occasioned  directly  or  indirectly  b}^  the  act  or 
omission  of  the  party  pleading  it  as  an  excuse.  In  other  words  such 
party  must  be  innocent  and  blameless  in  respect  to  the  vis  major  which 
dissolves  the  contract,  and  if  not  so,  cannot  plead  as  an  excuse  what 
practically  is  his  own  fault  and  act.  And  our  attention  is  directed  to 
this  feature  as  characterizing  the  cases  in  which  the  agreements  were 
held  to  have  been  ended.  They  are  grouped  in  the  appellant's  points 
and  need  not  to  be  repeated.  He  has  stated  their  purport  correctly. 
In  all  of  them  both  parties  were  innocent  of  and  blameless  for  the  out- 
side and  independent  agenc}^  which  dissolved  the  contract.  And  the 
argument  is  now  pressed  that  in  the  present  case  the  company  was  not 
only  not  blameless  for  its  dissolution,  but  that  it  resulted  from  its  own 
acts  or  omissions,  was  directly  caused  b}'  them,  and,  therefore,  such 
dissolution  must  be  deemed  its  own  act,  which  it  cannot  plead  as  an 
excuse.  This  leads  to  the  inquiry  whether  the  company'  was  so  the 
responsible  cause  of  the  action  of  the  State  as  to  make  the  dissolution 
its  own  act. 

The  answer  is  that  no  such  fact  is  shown,  nor  is  it  a  necessar}-  infer- 
ence from  the  facts  which  do  appear.  The  judgment  of  dissolution  is 
not  here.  We  only  know  from  the  stipulation  of  the  parties  that  the 
company  was  organized  under  chapter  902  of  the  Laws  of  1869,  and 
that  the  superintendent  of  insurance  made  the  certificate  provided  for 
in  Hoction  7  of  said  act,  and  the  attorney-general  thereupon  commenced 
the  action  for  dissolution.  Tlie  superintendent  probably  acted  because 
the  company's  reserve  had  fallen  below  the  lawful  and  safe  level.  Per- 
haps we  ought  to  presume  as  much  as  that,  but  if  so,  the  result  may 
have  happened  from  causes  beyond  the  company's  control  and  without 
ita  fault.     It  was  its  duty   to  invest  the  reserve  and  keep  it   inter- 
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est-bearing.     It  may  have  done  so  with  entire  prudence  at  the  time,  and 
in  strict  accordance  with  the  law,  and  then  all  values  have  so  shrunk 
and  dwindled  from  commercial  causes  as  to  have  impaired  the  reserve. 
In  such  case  the  dissolution  would  have  come  from  outside  and  foreign 
forces,  operating  independently  and  both  be3-ond  control.     If  it  be  said 
the  company  was  still  the  indirect  cause  of  the  dissolution,  since  it  made 
the  investments  and  failed  to  repair  and  strengthen  them  to  the  legal 
limit,  the  answer  ma}'  be  that  it  could  not  do  it.     The  rule  must  not  be 
pushed  to  an  extreme.     Thus,  in  the  case  of  the  sailor  having  a  running 
contract  for  service  with  the  ship-owner,  and  sent  home  by  a  naval 
court  as  a  witness  against  the  captain  for  shooting  one  of  the  crew,  and 
unable  to  return  to  the  ship  after  the  trial,  and  whose  contract  was  held 
to  be  dissolved  (Melville  v.  De  Wolfe,  4  E.  &  B.  844),  similar  sugges- 
tions might  have  been  made.     It  could  have  been  said  that  it  was  his 
duty  to  return  to  the  ship,  but  that  such  return  had  become  impossible, 
without  his  fault,  or  that  of  the  ship-owner,  was  held  sufficient.     Then, 
too,  it  could  have  been  argued  that  if  the  sailor  had  not  been  present 
at  and  seen  the  murder,  which  was  his  voluntary  act,  and   which  he 
might  have   avoided,   the  law  would   not  have    sent  him  home.      Of 
course  nobody  thought  of  pushing  the  rule  to  such  an  extreme  ;  nor 
must  it  be  done  here.     The  sailor  was  not  bound  to  foresee  that  his 
innocent  and  blameless  presence  at  the  scene  of  the   murder  would  in- 
volve a  dissolution  of  his  contract  through  the  intervention  of  the  law ; 
nor  the  company  that  its  investments,  lionestly  and  prudentl}'  made, 
would  shrink  bej'ond  repair,  and  bring  down  a  dissolution  by  the  State. 
If,  in  such  case,  in  some  sense,  such  dissolution  may  be  deemed  the  act 
of  the  company,  in  a  similar  sense,  and  through  the  same  mode  of 
reasoning,  we  might,  in  a  case  of  master  and  servant,  trace  the  death 
of  the  former  to  his  own  negligence  in  eating  or  drinking,  or  exposure 
to  heat  and  cold,  and  so  determine  his  non-performance  to  be  inexcus- 
able, and  to  draw  after  it  damages  for  a  breach.     As  it  is  thus  evident 
that  a  man  maj'  be,  in  some  sense,  the  occasion,  or  even  the  indirect 
cause  of  his  own  death,  and  in  the  same  sense  blamable  for  it,  without 
its  being,  in  a  legal  sense,  and  considered  as  a  vis  major,  his  own  act, 
so  a  corporation  may  be  said,  through  the  conduct  of  its  officers,  to 
have,  in  some  sort,  occasioned  its  own  corporate  death,  while  yet  it 
would  remain  true  that  its  dissolution  b}-  the  independent  force  of  the 
State  would  be  not  its  own  act,  not  at  all  the   product  of  its  own 
volition,  and  not  a  breach  b}'  it  of  its  contracts  previously'  unbroken. 
Especially  is  this  true  as  between  the  company  and  its  own  officers  con- 
tracting with  it.     One  of  these  may  be  innocent  himself  of  any  wrongful 
act  or  neglect,  and  j'et  it  is  inherent  in  the  nature  of  his  contract  that 
he  takes  the  risk  of  such  act,  or  neglect,  on  the  part  of  the  other  offi- 
cers, as  may  tend,  under  the  law,  to  produce  a  dissolution,  if  such  dis- 
solution in  fact  occurs.     That  possibility  entered  into  his  contract  when 
made,  and  belonged  to  it  as  an  inevitable  condition,  for  its  complete 
performance  depended  upon  the  corporate  life,  and  that  under  the  law 
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upon  the  fulfilment  of  the  law's  conditions.     In  the  event  of  such  cor- 
porate death  the  motive  of  the  State,  or  the  ground  of  its  act  is  wholly 
immaterial.     Its  risk  was  upon  the  contractor,  whatever  its  cause  or 
occasion  ;  and,  however  it  may  have  been  provoked  or  induced,  it  must 
be  deemed  the  act  of  the  State,  and  not  of  the  corporate  body  ;  and 
is  the  independent  act  of  the  State,  for  although  the  reserve  may  hav 
fallen  below  the  prescribed  level,  a  dissolution  is  not  the  necessary  coi 
sequence.     That  may  follow,  or  may  not  follow.     The  superintenden 
of  insurance  ma}'  make  the  certificate  which  sets  the  law  in  motion,  o 
may  withhold  it.     The  matter  lies  within  his  sole  discretion  and  contro 
He  may  act  or  not,  as  he  chooses  ;  but  if  he  does  it  is  his  act,  and  no 
the  company's ;    dependent  wholly  on  his  volition,  and  not  on  that  o 
the  corporation  ;  an  independent  agenc}'  guided  by  its  own  motive? 
and  not  the  act  of  the  company  producing  its  own  death. 

If  it  be  asked  where  this  doctrine  leaves  the  polic3'-holders,  and  ther 
claims  for  breach  of  contract,  the  answer  is  two- fold.  Where  the  dis 
sohition  follows  an  impaired  reserve,  their  contracts,  as  we  have  already 
said,  were  broken  by  the  company  before  the  State  interposed.  But 
their  rights  go  much  deeper  than  that.  For  while  in  the  Security  case, 
we  put  those  rights  upon  the  ground  of  breach  of  contract,  we  did  not 
at  all  decide  that  there  was  no  other.  If  the  State  had  dissolved  this 
compan}'  while  its  contracts  with  the  polic3'-holders  were  entirel}'  un- 
broken, and  b}'  an  exercise  of  sovereign  power  founded  upon  motive? 
of  pubUc  policy,  we  should  still  recognize  and  enforce  the  rights  oi 
policy-holders  on  a  different  ground.  The  assets  to  be  distributed 
would  be  the  reserve,  or  so  much  of  it  as  remained.  That  reserve,  as 
we  showed  in  the  Securit}'  case,  is  made  up  of  the  excess  of  premiums 
paid  by  the  policj'-holders  in  the  earlier  years  of  their  policies  beyond 
the  real  cost  of  insurance  to  enable  them  to  be  carried  in  later  years 
when  the  risks  should  be  greater.  Practically,  therefore,  at  the  date  o( 
dissolution  the  reserve  represents  the  earnings  of  the  policies  and  the 
contributions  of  the  policy-holders.  And  as,  in  the  case  of  contracts 
for  personal  services  dissolved  without  fault  by  death  or  the  act  of  the 
law,  the  contract  is  apportioned,  and  the  servant  entitled  to  his  actual 
earnings  to  the  date  of  dissolution,  so  the  polic3'-holders  would  be  entitled 
to  the  just  earnings  of  their  policies  to  the  same  date,  and  have  an  un- 
doubted equity  upon  the  assets.  What  they  paid  in  excess  and  in 
advance  was  held  by  the  company  to  some  extent  as  their  trustee  and 
for  iheir  benefit,  and  when  it  is  dissolved  they  have  a  claim  upon  the 
assets  in  the  nature  of  an  equitable  ownership,  which  gives  them  a  right 
beyond  tluit  of  mere  creditors  seeking  damages  for  a  breach  of  contract. 
To  make,  and  to  carry  out  contracts  of  insurance  is  the  very  object  of 
the  corporation,  and  the  sole  purpose  of  and  excuse  for  its  existence. 
The  State  gives  it  life  for  that  end,  and  takes  it  away  when  the  result 
is  not  reaclnid.  It  watches  it  during  life  to  see  that  it  fulfils  the  pur- 
pose ft»r  which  it  was  cieated,  and  buries  it  when  that  purpose  fails. 
And  a.s  in  tlie  creation  of  the  company,  and  in  its  supervision  and  con* 
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trol  the  rights  of  the  policy-holders  and  their  safety  are  the  pararaoun( 
considerations,  so  they  remain  paramount  when  corporate  death  is 
inflicted.  The  blow  is  struck  in  their  interest,  and  their  equitable  claim 
upon  the  assets  is  evident  and  strong.  In  distributing  such  assets  a 
court  of  equit}'  may  and  must  give  heed  to  equitable  considerations. 
The  claimant  is  not  suing  the  company  at  law,  for  the  corporation  is 
dead.  He  comes  in  collision  with  the  policj'-holders  in  equity ;  and 
while  he  is  found  to  have  not  even  a  just  debt  for  damages  because  of 
his  relation  to  the  company  and  the  nature  of  his  contract,  and  there- 
fore no  shadow  of  an  equit}'  against  the  assets,  the  policj-'holders 
resisting  his  claim  are  protected  by  an  equity  not  to  be  overlooked  or 
disregarded. 

Other  considerations  of  very  serious  import  were  adverted  to  b}*  the 
courts  below,  which  we  need  not  here  discuss.  What  has  been  said 
sufBciently  indicates  our  opinion  that  no  error  was  committed  in  reject- 
ing the  claim  of  the  general  agent. 

The  order  should  be  aflfirmed. 

All  concur.  Order  affirmed. 


CLARKSVILLE   LAND   CO.   v.   HARRIMAN. 

New  Hampshire  Supreme  Court,  July  26,  1895. 

[Reported  in  44  Atlantic  Reporter,  527.] 

Assumpsit  by  the  Clarksville  Land  Compan}'  against  Gilbert  Har- 
riman.     Facts  found  by  referee.     Judgment  for  plaintiff. 

Jaso7i  H.  Dudley,  for  plaintiff.  Thomas  F.  Johnson  and  Henry 
W.  Lund,  for  defendant. 

Wallace,  J.  In  the  spring  of  1881  the  defendant  had  a  large 
quantity  of  logs  on  the  branches  of  Hall  stream,  a  tributary  of  the 
Connecticut  river,  ready  to  be  driven  down  the  stream.  At  this  time 
the  plaintiffs  entered  into  an  agreement  with  him  to  drive  the  logs 
down  the  stream  to  the  Connecticut  river.  Although  it  is  not  found 
in  express  terms  that  the  contract  was  to  be  performed  that  spring, 
yet   such   appears   to   have  been   the    understanding  of   the   parties. 

1  Malcolmson  v.  Wappoo  Mills,  88  Fed.  Rep.  680 ;  Lenoir  v.  Linville  Improvement 
Co.,  126  N.  C.  922,  ace;  Spader  v.  Mural  Decoration  Co.,  47  N.  J.  Eq.  18;  Bolles  v. 
Crescent  Drug  &  Chemical  Co.,  53  N.  J.  Eq.  614 ;  Rosenbaum  v.  United  States  Credit 
Co.,  61  N.  J.  L.  543,  contra. 

If  a  corporation  voluntarily  winds  up  business  it  is  liable  for  failing  to  fulfil 
Its  contracts.  Yelland's  Case,  L.  R.  4  Eq.  350;  Re  London,  &c.  Co.,  L.  R.  7  Eq.  550 ; 
Re  Dale,  43  Ch.  D.  255;  Lovell  v.  St.  Louis  Ins.  Co.,  Ill  U.  S.  264;  Kalkhoff  v. 
Nelson,  60  Minn.  284  ;  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio  St.  157  ;  Seipel  v.  Insurance 
Co.,  84  Pa.  47  ;  Potts  v.  Rose  Valley  Mills,  167  Pa.  310.  See  also  Ex  parte  Maclure, 
"L.  E.  5  Ch.  737  ;  Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S.  139. 
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Shortly  afterwards,  and  before  the  plaintiffs  had  a  reasonable  time  in 
which  to  complete  their  contract,  notwithstanding  the  fact  that  they 
used  due  diligence,  the  water  in  the  stream  suddenl}'  fell,  and  remained 
so  low  that  the  further  performance  of  the  contract  that  spring  was 
rendered  impossible.  The  question  is  whether  this  is  an  excuse  for 
the  non-performance  of  the  contract  on  the  part  of  the  plaintiff.  The 
plaintiffs  did  not  undertake  to  transport  the  logs  in  any  event,  regard- 
less of  the  way  in  which  they  should  move  them,  whether  by  the 
stream  or  in  some  other  way.  Thej'  only  undertook  to  transport  them 
by  driving  them  down  the  stream.  If  the  parties  contemplated  the 
failure  of  the  water  in  the  stream,  and  contracted  with  reference  to  it, 
and  it  was  agreed  that  the  plaintiffs  were  to  guaranty  its  sufficiency 
for  driving  the  logs,  then  they  were  not  excused  from  the  performance 
of  the  contract  by  the  failure  of  the  water,  and  are  answerable  in  dam- 
ages. But  if  they  contracted  on  the  basis  of  the  continued  existence 
of  sufficient  water  to  transport  the  logs,  and  it  was  the  understanding 
that  the  plaintiffs  were  only  bound  to  drive  them  in  case  the  water 
was  adequate  for  that  purpose,  they  were  excused  from  the  furthei 
performance  of  the  contract.  Taylor  v.  Caldwell,  3  Best  &  S.  826  : 
The  Tornado,  108  U.  S.  342,  2  Sup.  Ct.  746;  Railway  Co.  v.  Hoyt, 
149  U.  S.  1,  14,  13  Sup.  Ct.  779  ;  Dexter  v.  Norton,  47  N.  Y.  62  ; 
Lord  V.  Wheeler,  1  Gray,  282  ;  Wells  v.  Calnan,  107  Mass.  514.  It  is 
a  question  of  fact  what  the  terms  of  the  contract  were.  The  referee 
does  not  find  that  the  plaintiffs  agreed  to  warrant  the  sufficiency  of 
the  water  in  the  stream.  It  is  so  unreasonable  and  improbable  to  sup- 
pose that  they  would  so  contract  that  it  will  not  be  inferred  from 
a  mere  finding  that  the  plaintiffs  agreed  to  drive  the  logs  for  the  de- 
fendant that  spring.  The  referee  finds  that  emergencies  arose  to 
prevent  the  performance  of  the  contract  that  cannot  reasonably  be 
supposed  to  have  been  contemplated  by  the  plaintiffs,  and  which  would 
not  have  been  anticipated  by  a  man  of  experience,  and  a  practical 
river  driver,  when  the  contract  was  made.  This  shows  that  the  parties 
did  not  contemplate  the  failure  of  the  water  in  the  stream,  nor  under- 
take to  contract  that  the  logs  were  to  be  driven  in  any  event,  or  that 
the  plaintiffs  should  warrant  the  sufficiency  of  the  stream  for  that 
purpose,  and  be  answerable  in  damages  for  its  failure.  The  contract 
was  made  on  the  basis  of  the  continued  existence  of  sufficient  water 
to  render  its  performance  possible.  The  plaintiffs,  being  without  fault, 
and  having  exercised  due  diligence  in  the  performance  of  their  con- 
tract, were  excused  from  its  further  performance  by  the  failure  of  the 
water.     Judgment  on  the  report  of  the  plaintiffs. 

All  concurred.  ^ 

1  "There  are  many  cases  holdinp  that  the  continued  existence  of  the  means  of 
performance,  or  of  the  Hubject-matler  to  which  the  contract  relates,  is  an  implied 
condition,  and  the  rule  seems  to  rest  on  the  presumption  that  the  parties  necessarily 
intended  an  exception,  and,  as  said  in  Dexter  v.  Norton,  47  N.  Y.  62,  it  operates  'to 
carry  out  the  intention  of  the  parties  under  most  circumstances,  and  is  more  just  than 
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ALBERT   HERTER,    Respondent,   v.   JEREMIAH   J.   MULLEN 
AND  THOMAS   MULLEN,   Appellants. 

New  York  Court  of  Appeals,  March  23 -April  18,  1899. 

[Reported  in  159  New  York,  28.] 

Martin,  J.  This  action  was  to  recover  seven  months'  rent  of  a 
dwelling  house  situated  upon  Madison  Avenue,  in  the  cit}'  of  New  York. 
There  was  a  lease  between  the  parties  b3'  which  the  defendants  rented 
the  premises  from  May  1,  1894,  for  the  period  of  one  year,  the  rent 
payable  in  monthly  instalments  in  advance.  The  rent  for  that  terra 
has  been  paid.  By  this  action  the  plaintiff  seeks  to  recover  rent  for  a 
portion  of  the  succeeding  year,  on  the  ground  that  the  defendants  held 
over  after  the  expiration  of  their  term,  and  thus  became  liable  for  the 
rent  of  the  premises  for  that  time. 

The  facts  are  undisputed.  The  defendants  alleged  as  a  defence  to 
the  action  the  making  of  the  contract  or  lease  with  the  plaintiflf;  that 
in  the  month  of  February,  1895,  before  the  expiration  of  their  term, 
the}'  notified  the  plaintiflf  that  the}-  would  not  retain  the  premises  for 
another  year,  and  that  after  such  notice  tbe  plaintiff  and  his  agents 
were  permitted  to  show  tlie  premises  and  to  place  the  usual  notice  "  To 
Let"  upon  them,  which  remained  during  the  balance  of  the  term.  The 
defendants  then  specially  alleged  that  on  May  1,  1895,  the  defendants 
were  prevented  from  yielding  up  the  possession  of  the  premises  by  the 
act  of  God  in  afflicting  their  mother,  who  was  a  member  of  their  family, 
with  a  disease  which,  at  that  time,  previously,  and  subsequently'  includ- 
ing Ma}'  fifteenth,  confined  her  to  her  bed  so  that  it  would  have  en- 
dangered her  life  to  take  her  from  the  house  ;  that  for  that  reason  and 
no  other,  of  which  the  plaintiff  had  full  knowledge  and  notice,  the 
defendants  were  oldiged  to  and  did  occupy  a  small  portion  of  the 
premises  until  May  fifteenth  ;  that  all  their  property,  furniture,  and 
belongings  and  their  family  were  removed  from  the  premises,  and 
every  part  thereof  on  May  I,  1895,  except  from  the  sick-room  in  which 
their  mother  was  confined,  and  that  the>'  were  forbidden  by  the  physi- 
cian in  charge  to  remove  her  until  May  fifteenth,  when  she  was  at  once 
removed. 

Upon  the  trial  it  was  admitted  that  upon  the  first  of  February,  1895, 
the  defendant  notified  the  plaintiff  that  on  the  first  of  May  they  would 
give  up  and  surrenrler  the  possession  of  the  premises.  That  they  were 
occu[)ied  under  the  lease  was  admitted,  also  the  rate  of  rent,  and  the 
fact  that  the  defendants  from  necessit}'  held  over  after  the  expiration 

the  contrary  rule.'"  Dolan  v.  Rodgers,  149  N.  Y.  489,  493.  Compare  Ashmore  v.  Cox, 
[18<)9]  1  n.  \\.  436;  Kohson  r.  Mississippi  Logging  Co.,  61  Fed.  Hep.  893;  Keystone 
Luml.er,  &e  Co.  v.  Dole,  43  Mich.  370;  Shear  v.  Wright,  60  Mich.  159;  Eppena  i>. 
Littlejohn,  164  N.  Y.  187  ;  Ellis  v.  Midland  Ry.  Co.,  7  Ont.  App.  464. 
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of  the  lease  some  fifteen  days.  The  plaintiff  then  admitted  the  facts 
set  up  in  the  answer  as  to  the  inipossibilit}-  of  the  defendants'  sur- 
rendering possession  at  tlie  expiration  of  the  year,  so  that  the  question 
presented  is  whether,  notwithstanding  the  facta  alleged  in  the  answer, 
the  j)laintiff  was  entitled  as  a  matter  of  law  to  recover  rent  for  the 
succeeding  year,  upon  the  ground  that  the  defendants  held  over  after 
the  expiration  of  their  term. 

The  admission  of  the  plaintiff  amounts  to  a  concession  that  by 
reason  of  the  sickness  of  the  defendants'  mother  it  was  impossible  for 
them  to  surrender  up  the  possession  of  the  premises  to  the  plaintiff; 
that  so  fur  as  it  was  possible  they  did  so  ;  and,  hence,  that  their  re- 
tention was  wholly  involuntary.  If  there  was  any  doubt  as  to  the 
question  of  impossibility,  it  should  have  been  submitted  to  the  jury, 
and  the  defendants'  exception  to  the  direction  of  a  verdict  was  well 
taken.  Thus,  in  a  word,  the  question  is  whether  that  impossibility 
justified  the  defendants*  action,  or  whether,  although  it  was  impossible 
to  surrender  the  entire  premises,  the  holding  of  a  small  part  for  a  few 
days  imposed  upon  them  a  liability  for  rent  for  the  succeeding  year. 

It  is  well  settled  that  where  a  tenant  voluntarily  holds  over  after 
the  expiration  of  his  term,  he  ma}'  be  held  as  upon  an  agreement  to 
hoM  for  a  year  upon  the  terms  of  the  prior  lease.  Conwa}'  v.  Stark- 
weather, 1  Denio,  114;  Commissioners  of  Pilots  v.  Clark,  33  N.  Y. 
251  ;    Haynes  v.  Aldrich,   133  N.   Y.  287,  289. 

The  basis  of  this  liability  is  often  said  to  be  an  implied  agreement 
upon  the  part  of  the  tenant  to  hold  for  another  3'ear.  While  I  doubt, 
as  I  always  have,  the  propriety  of  calling  this  class  of  obligations 
itnplied  contracts,  but  think  they  are  to  be  regarded  as  duties  which 
the  law  imposes,  yet,  whether  they  be  denominated  implied  contracts 
or  duties  created  by  law,  in  either  case  the  right  arises  upon  an  impli- 
cation of  law  and  in  no  sense  upon  an  express  or  absolute  contract. 

It  is  also  well  settled  that  where  a  duty  or  charge  is  created  by  law, 
and  the  performance  is  prevented  by  inevitable  accident  or  the  act  of 
God,  without  fault  of  the  party  sought  to  be  charged,  he  will  be  ex- 
cused, but  where  a  person  absolutely  and  b}'  express  contract  binds 
himself  to  do  a  particular  thing  which  is  not  at  the  time  impossible  or 
unlawful,  he  will  not  be  excused,  unless  through  the  fault  of  the  other 
party.  The  reason  given  for  the  latter  portion  of  this  rule  is  that  he 
might  have  provided  b}-  his  contract  against  inevitable  accident  or  the 
act  of  God.  Harmony  v.  Bingham,  12  N.  Y.  99  ;  Tompkins  v.  Dudley', 
25  N.  Y.  272  ;  Dexter  v.  Norton,  47  N.  Y.  G2. 

Thus  the  most  that  can  be  said  of  the  obligation  that  arises  from  the 
relation  of  landlord  and  tenant  and  follows  b}'  a  general  lease,  is  that 
the  tenant  is  charged  with  the  duty  of  vacating  the  premises  at  the 
onfl  of  his  term.  If  he  fails,  it  is  a  breach  of  duty  and  ordinarily  the 
Inw  implies  or  creates  a  liability  on  his  part  for  another  year's  rent. 
'J'his  being  a  duty  implied  or  created  by  law  and  not  by  an  express  or 
absolute  agreement,  it  falls  within  the  first  part  of  the  foregoing  rule, 


SECT,  in,]  HERTER   V.   MULLEN.  335 

and,  hence,  it  is  obvious  that  if  the  tenant's  removal  was  rendered 
impossiMe  by  inevitable  accident  or  the  act  of  God,  he  is  excused  for 
his  omission  to  surrender  the  premises,  at  least  so  far  as  it  creates  a 
liability  for  a  year's  rent  which  is  implied  by  law. 

The  reason  for  the  distinction  between  the  effect  of  impossibility  of 
performance,  occasioned  by  inevitable  accident  or  the  act  of  God,  upon 
an  obligation  created  by  express  contract,  and  upon  an  obligation 
which  the  law  implies,  has  been  held  to  rest  "  upon  the  unwillingness 
of  the  law  to  at  once  create,  impose,  and  exact  the  performance  of  an 
obligation  forbidden  or  rendered  impracticable  by  the  interposition  of 
Providence."  School  District  v.  Dauchy,  25  Conn.  530.  Under  the 
principle  of  the  authorities  relating  to  this  subject,  I  think  it  is  clear 
that,  as  the  obligation  sought  to  be  enforced  was  one  created  by  law 
and  not  by  the  agreement  of  the  parties,  impossibility  of  performance 
was  a  valid  excuse,  and  the  defendants  cannot  be  held  for  the  rent  for 
the  subsequent  year. 

Moreover,  the  same  result  may  be  reached  upon  another  ground. 
There  are  man}'  cases  where  the  courts  have  implied  a  condition  in  a 
contract  to  the  effect  that  a  party  is  relieved  from  its  terras  where  its 
performance  has,  without  his  fault,  become  impossible.  The  principle 
upon  which  those  cases  are  based  is  that,  when  the  contract  was  made, 
the  parties  contemplated  that  the  condition  which  subsequently  existed 
might  arise  and  render  performance  impossible,  and  that  the  implied 
condition  is  to  be  construed  as  a  part  of  the  existing  contract,  and 
thus  relieves  the  party  from  liability  in  case  that  condition  arises. 
Dexter  v.  Norton,  47  N.  Y.  62;  Lorillard  v.  Clyde,  142  N.  Y.  456, 
462;  Stewart  v.  Stone,  127  N.  Y.  507;  Spalding  v.  Rosa,  71  N.  Y. 
40,  44  ;  Taylor  v.  Caldwell,  3  Best  &  S.  826  ;  Robinson  v,  Davison, 
L.  R.  [6  Ex.]  269  ;  Kein  v.  Tupper,  52  N.  Y.  550,  555  ;  Dolan  v. 
Rodgers,   149  N.   Y.  489,  492. 

To  hold  in  this  case  that  this  agreement  was  made  upon  an  implied 
condition  that  the  defendants  should  not  be  required  to  vacate  the 
premises  at  the  expiration  of  their  term  in  the  event  that  it  was  ren- 
dered impossible  by  inevitable  accident  or  the  act  of  God  is  quite 
within  the  principle  of  the  authorities  cited.  But,  be  this  as  it  may, 
it  is  manifest  that  the  charge  or  liability  which  the  plaintiff  seeks  to 
enforce  was  created  by  law  and  not  by  agreement,  and  that  as  its 
performance  was  prevented  without  the  defendants'  fault,  they  were 
excused  from  the  onerous  liability  which  the  plaintiff  now  seeks  to 
enforce. 

It  may  well  be,  and  doubtless  is,  true  that  the  plaintiff  may  recover 
for  the  time  the  premises  were  occui)ied  by  the  defendants,  or  if  b}- 
reason  of  their  failure  to  surrender  up  the  premises  additional  damages 
follow,  that  they  may  be  recovered  in  a  proper  action  so  that  all 
damages  caused  by  the  defendants'  misfortune  would  be  borne  by  them, 
but  that  he  cannot  recover  the  rent  for  the  subsequent  year  upon  the 
implied  contract  or  duty  imposed  by  law,  seems  to  me  clear. 
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These  considerations  lead  me  to  the  conclusion  that  the  judgment  in 
this  action  should  be  reversed  and  a  new  trial  ordered,  with  costs  ta 
abide  the  event.^ 


EMPIRE  TRANSPORTATION   CO.   v.   PHILADELPHIA   & 
READING   COAL    &   IRON   CO. 

Circuit  Court  of  Appeals  for  the  Eighth  Court,  August  24,  1896. 

[Reported  in  77  Federal  Reporter,  919.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  dis- 
trict of  Minnesota. 

These  are  appeals  from  decrees  dismissing  libels  against  the  appellee, 
the  Philadelphia  &  Reading  Coal  &  Iron  Company,  for  damages  for 
the  detention  of  vessels  during  the  strike  of  1894.  Each  of  the  appel- 
lants filed  a  libel  against  the  appellee  in  the  court  below  to  recover 
damages  for  the  detention  of  one  of  its  steamships  for  a  period  of  12 
da3S  during  that  strike.  The  appellant  the  P^mpire  Transportation 
Corapan}'  alleged,  in  its  libel,  that  on  June  30,  1894,  the  appellee 
chartered  its  steamship,  the  W.  H.  Gilbert,  to  transport  a  cargo  of  coal 
owned  by  the  appellee  from  Buffalo,  in  the  State  of  New  York,  to 
AVest  Superior,  in  the  State  of  Wisconsin  ;  that  the  ship  arrived  at 
West  Superior,  loaded,  on  July  4,  1874;  that  the  appellee  commenced 
to  unload  her  on  the  next  day,  but  ceased  on  that  day,  before  she  was 
unloaded,  and  did  not  complete  the  unloading,  or  discharge  her,  until 
July  17,  1894;  that  the  usual  and  sufficient  time  to  discharge  such  a 
cargo,  at  the  docks  of  West  Superior,  was  2  da3's ;  that  she  was  de- 
tained 12  days  longer  than  was  necessary  or  reasonably  required  for 
her  discharge ;  and  that  the  damage  to  the  libellant  was  $200  per  day. 
The  appellant  the  Mitchell  Steamship  Company  alleged,  in  its  libel, 
that  the  appellee  chartered  its  steamship,  the  W.  H.  Gratwick  No.  2, 
for  the  same  purpose,  on  July  6,  1894,  that  the  vessel  arrived  at  West 
Superior  with  its  load  on  July  10,  and  that  it  was  detained  until  July 
24,  1894,  before  it  was  unloaded.  In  other  respects  it  made  the  same 
allegations  as  were  made  by  the  Empire  Transportation  Company. 
The  contracts  of  affreightment  of  the  two  vessels  were  identical  in 
terms,  and  were  attached  to  the  libels.  They  were  simple  bills  of 
lading,  which  contained  no  stipulation  of  any  kind  with  reference  to 
the  time  of  unloading  or  discharging  the  vessels,  but  merely  provided 
that  the  owners  of  the  steamships  should  deliver  the  coal  at  West 
Superior,  in  good  condition,  upon  the  payment  by  the  appellee  of  25 

'  O'Rrikn,  J.,  also  delivered  an  opinion  for  reversal  and  Parker,  C.  J.  and 
Hai<;iit,  .J.,  concurred.  Gkav,  J.,  delivered  an  opinion  for  affirmance,  and  Bartlett 
and  Vann,  JJ.  ,  concurred. 
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cents  per  net  ton,  free  of  handling.  The  answers  of  the  appellee  to 
these  libels  were  that,  without  any  fault  or  negligence  on  its  part,  its 
employes  struck,  and  refused  to  work,  on  July  6,  1894,  without  anj- 
previous  warning  of  their  intention  so  to  do ;  that  the  appellee  imme- 
diately hired  other  workmen  to  take  their  places,  and  used  reasonable 
diligence  to  reorganize  its  working  force,  and  to  unload  these  vessels  ; 
but  that  the  strikers  organized  into  a  body,  and  by  violence  and  intimi- 
dation prevented  some  of  the  men  it  hired  from  working  for  it,  scared 
awaj'  others  after  they  commenced  to  work,  and  rendered  the  appellee 
powerless  to  discharge  the  steamships  sooner  than  it  did.  The  Court 
below  held  that  these  allegations  were  true,  that  the}*  constituted  a 
good  defence  to  the  libels  under  the  law,  and  entitled  the  appellee  to 
decrees  of  dismissal.  Such  decrees  were  accordingly  entered,  and  are 
now  presented  to  this  Court  for  review. 

Herbert  K.  Spencer,  for  appellants. 

M.  H.  Boutelley  for  appellee. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges. 

Sanborn,  Circuit  Judge,  after  stating  the  facts  as  above,  delivered 
the  opinion  of  the  Court.^ 

In  the  absence  of  an}'  stipulation  with  reference  to  the  time  of  un- 
loading or  discharge  in  a  charter  of  a  vessel,  is  the  charterer  liable  to 
the  owner  of  the  ship  for  damages  for  her  detention  caused  by  a  strike 
of  his  laborers  and  such  subsequent  intimidation  and  violence  on  their 
part  as  prevent  other  willing  workmen  from  supplying  their  places? 
If  so,  is  the  finding  of  the  Court  below,  that  the  appellee  used  reason- 
able diligence  to  discharge  these  vessels,  but  was  delayed  without  its 
fault  by  the  intimidation  and  violence  of  the  strikers,  warranted  by  the 
evidence  in  these  cases  ?  These  are  the  questions  presented  by  these 
appeals. 

Demurrage,  strictly  speaking,  can  be  recovered  onl}'  when  it  is  ex- 
pressly reserved  by  the  charter  or  bill  of  lading.  Gage  v.  Morse,  12 
Allen,  410  ;  The  J.  E.  Owen,  54  Fed.  185,  186.  But  one  who  charters 
a  vessel,  under  a  contract  that  is  silent  as  to  the  time  of  unloading  and 
discbarge,  contracts  b}'  implication  that  he  will  unload  and  discharge 
her  within  a  reasonable  time  or  with  reasonable  diligence.  Cross  v. 
Beard,  26  N.  Y.  85,  89  ;  Fulton  u.  Blake,  9  Fed.  Cas.  993,  995  (No. 
5,153)  ;  The  J.  E.  Owen,  54  Fed.  185  ;  Burrill  v.  Crossman,  16  C.  C.  A. 
381,  69  Fed.  747  ;  The  M.  S.  Bacon  v.  Erie  &  W.  Transp.  Co.,  3  Fed. 
344 ;  Whitehouse  v.  Halstead,  90  111.  95,  98  ;  Henley  v.  Ice  Co.,  14 
Blatchf  522,  Fed.  Cas.  No.  6,364;  Finney  v.  Railway  Co.,  14  Fed. 
171;  Houge  v.  Woodruff,  19  Fed.  136;  Fish  v.  One  Hundred  and 
Fifty  Tons  of  Brown  Stone,  20  Fed.  201  ;  Gronn  v.  Woodruff,  19  Fed. 
143";  The  Z.  L.  Adams,  26  Fed.  655,  656  ;  The  Elida,  31  Fed.  420; 
The  William  Marshall,  29  Fed.  328  ;  The  Mary  Riley  v.  Three  Thou- 
sand Railroad  Ties,  38  Fed.  254  ;  Riley  v.  A  Cargo  of  Iron  Pipes.  40 
Fed.  605  ;  Bellatty  v.  Curtis,  41  Fed.  479,  480  ;  Taylor  v.  Railway  Co., 

1  A  portion  of  the  opinions  in  which  some  of  the  facts  are  discussed  is  omitted. 
VOL.  n.  —  22 
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L.  R.  1  C.  P.  38.5  ;  Burmester  v.  Hodgson,  2  Camp.  488 ;  Ford  v. 
Cotesworth,  L.  R.  4  Q.  B.  127,  L.  R.  5  Q.  B.  544;  Hick  v.  Rod- 
ocanachi,  [1891]  2  Q.  B.  628,  633,  638,  646;  Raymond,  [1891] 
1  Reports,  125,  129,  133,  134;  Postlethwaite  v.  Freeland,  5  App. 
Cas.  599,  621,  622.  These  libels  seek  damages  for  the  breach  of 
this  implied  contract.  Where  the  time  for  the  discharge  of  the  vessel 
is  stipulated,  or  is  definitely  fixed  by  the  charter  or  bill  of  lading, 
so  that  it  can  be  calculated  beforehand,  the  charterer  thereby  agrees 
absolutely  to  discharge  her  within  that  time,  and  he  takes  the  risk  of 
all  unforeseen  circumstances.  "  He  bears  the  risk  of  delay  arising 
from  the  crowded  state  of  the  place  at  which  the  ship  is  to  load  or 
discharge  (Randall  v.  Lj'nch,  2  Camp.  352) ;  or  from  frost  (Barret  v. 
Button,  4  Camp.  333),  or  bad  weather  (Thiis  v.  Byers,  1  Q.  B.  Div. 
244),  preventing  access  to  the  vessel ;  or  from  acts  of  the  government 
of  the  place  prohibiting  export,  or  preventing  communication  with  the 
ship  (Barker  v.  Hodgson,  3  Maule  &  S.  267  ;  Bright  v.  Page,  3  Bos. 
&  P.  295,  note).  And  it  is  immaterial  that  the  ship-owner,  also,  is 
prevented  from  doing  his  part  of  the  work  within  the  agreed  time, 
unless  he  is  in  fault.  The  charterer  takes  the  risk."  Carv.  Carr.  by 
Sea,  §§  610,  611;  Davis  v.  Wallace,  7  Fed.  Cas.  182  (No.  3,657); 
Railroad  Co.  v.  Northam,  19  Fed.  Cas.  492  (No.  11,090)  ;  Williams  v. 
Theobald,  15  Fed.  465,  471  ;  Manson  v.  Railroad  Co.,  31  Fed.  297; 
Sixteen  Hundred  Tons  of  Nitrate  of  Soda  v.  McLeod,  10  C.  C.  A.  115, 
61  Fed.  849  ;  Burrill  v.  Crossman,  16  C.  C.  A.  381,  69  Fed.  747,  752. 

Over  the  principles  of  law  which  we  have  stated  there  is  no  dispute. 
The  controvers}'  is  over  the  effect,  upon  the  contracts  in  these  cases, 
of  the  established  fact  that  the  customary  time  for  the  discharge  of  a 
cargo  of  coal  at  the  port  of  West  Superior  was  two  days.  It  was  con- 
ceded that,  in  the  absence  of  proof  of  this  customary  time  of  discharge 
at  that  port,  these  contracts  must  fall  under  the  first  class  of  cases  to 
which  we  have  adverted,  and  that  the  only  question  would  be  whether 
or  not  the  appellee  discharged  the  vessels  within  a  reasonable  time, 
under  all  the  circumstances  of  the  case.  The  contention  of  counsel  for 
the  appellants  is  that  the  fact  that  such  vessels  were  customarily  dis- 
charged at  that  port  in  two  days  removes  these  cases  from  the  first, 
and  ranges  them  in  the  second,  class  of  cases,  to  which  we  have  re- 
ferred. The  position  is,  in  effect,  that  proof  of  the  customary  time  of 
discharge  excludes  from  the  consideration  of  the  court  every  other  fact 
and  circumstance  bearing  upon  the  reasonal)leness  of  the  time  of  the 
discharge  of  these  vessels,  and  upon  the  reasonableness  of  tlie  dili- 
gence of  the  appellee,  and  converts  these  contracts  fron)  agreements  to 
unload  the  ships  with  reasonable  diligence  into  absolute  obligations  of 
tlie  ap[)(;llee  to  discharge  the  vessels  in  two  days,  regardless  of  every 
unforeseen  chance  and  circumstance.  The  argument  is:  One  who  con- 
tracts to  unload  a  vessel  within  a  fixed  time  takes  the  risk  of  all  un- 
foreseen circumstances.  The  custom  of  the  port  of  delivery  is  by 
implication  a  part  of  every  contract  of  affreightment.     Therefore,  one 
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who  makes  a  contract  for  the  service  of  a  vessel,  which  is  silent  as  to 
the  time  of  her  discharge,  enters  into  an  absolute  obligation  to  dis- 
charge her  within  the  customary  time  at  her  port  of  delivery,  and 
takes  the  risk  of  everv  unforeseen  obstacle  and  accident.  Is  it,  how- 
ever, true,  that  the  custom  of  the  port  becomes  by  implication  a  part 
of  such  a  contract,  an}-  more  than  every  other  fact  and  circumstance 
does  which  directly'  bears  upon  the  reasonableness  of  the  diligence  of 
charterer?  The  customary  time  for  the  discharge  of  vessels  at  any 
port  is  necessarily  the  time  within  which  they  are  discharged  under 
ordinar}'  circumstances.  Given  the  ordinary  circumstances,  and  the 
customary  time  becomes  the  reasonable  time,  and,  in  that  way,  the 
key  to  the  construction  of  the  contract.  Under  such  circumstances,  — 
that  is,  under  ordinary'  circumstances,  —  where  the  consignee,  by  the 
exercise  of  reasonable  diligence,  might  discharge  the  vessel  in  the 
customary  time,  he  has  been  properly  held  liable  for  detention  beyond 
that  time;  and  Courts,  in  discussing  such  cases,  have  sometimes  said 
that  there  was  an  implied  agreement  in  the  contract  that  the  charterer 
would  not  delay  the  boat  beyond  the  usual  time  of  discharge  in  the 
port  of  delivery.  On  the  other  hand,  where  long  delay  has  resulted 
from  compliance  with  the  custom  of  a  port  for  vessels  to  take  their 
turns  at  a  dock,  and  the  consignee  could  not,  with  reasonable  diligence, 
have  avoided  this  delay,  the  Courts  have  often  held  that  he  was  not 
liable  therefor. 

The  cases  relied  upon  by  counsel  for  the  appellants  belong  to  one  or 
the  other  of  these  classes.  Higgins  v.  Steamship  Co.,  3  Blatchf.  282, 
284,  Fed.  Cas.  No.  6,469,  illustrates  the  former  class.  The  custom 
of  the  port  was  for  boats  to  unload  in  turn.  There  were  no  extraor- 
dinary circumstances  suspending  the  operation  of  the  custom.  The 
turn  of  libellant's  boat  came,  and  the  consignee  delayed  it  until  another 
boat,  over  which  it  had  the  preference,  had  been  brought  to  the  dock 
and  unloaded.  The  defendant  was  held  liable  for  this  delay.  To  the 
same  effect  are  Whitehouse  v.  Halstead,  90  111.  95,  100  ;  The  Nether 
Holme,  50  Fed.  434 ;  The  Z.  L.  Adams,  26  Fed.  655.  Burmester  v. 
Hodgson,  2  Camp.  488,  is  an  illustration  of  the  other  class  of  cases. 
In  that  case  a  ship  was  delayed  63  days,  on  account  of  the  crowded 
condition  of  the  docks,  before  it  could  get  its  turn.  The  custom  of  the 
port,  however,  was  for  vessels  to  take  their  turns  in  unloading.  The 
Court  held  that  the  extraordinary  circumstance  of  tlie  overcrowded 
condition  of  the  docks  excused  the  consignee  from  unloading  within  the 
time  required  under  ordinary  circumstances,  and  that  he  was  not  liable 
for  the  detention  of  the  vessel  until  it  could  be  unloaded  in  its  turn. 
To  the  same  effect  are  The  Glover,  10  Fed.  Cas.  501  (No.  5,488)  ; 
Bellatty  v.  Curtis,  41  Fed.  479  ;  The  J.  E.  Owen,  54  Fed.  185  ;  Bart- 
lett  V.  A  Cargo  of  Lumber,  41  Fed.  890;  The  Mary  Riley  v.  Three 
Thousand  Railroad  Ties,  38  Fed.  254,  255  ;  The  M.  S.  Bacon  v.  Erie 
&  W.  Transp.  Co.,  3  Fed.  344;  Gronn  r.  Woodruff,  19  Fed.  143; 
The  Elida,  31  Fed.  420;  Fish  v.  One  Hundred  and  Fifty  Tons  of 
Brown  Stone,  20  Fed.  201. 
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Ever}'  one  of  the  cases  last  cited  proves,  upon  careful  examination, 
to  be  an  authority  against  the  appellant.  It  is  clear  that  in  each  of 
them  more  than  the  customary  or  usual  time  was  taken  to  discharge 
the  vessel,  but  in  each  the  Court  considered  the  extraordinary  circum- 
stance that  the  port  was  overcrowded  with  vessels,  and  the  custom  of 
taking  turns,  and  held  that,  in  view  of  all  the  facts  and  circumstances, 
the  charterer  or  consignee  was  excused  for  the  delay,  because  the  time 
used  for  unloading  was  reasonable,  although  it  was  longer  than  the 
customary  time  under  ordinary  circumstances.  We  have  failed  to  find 
any  decision  among  the  cases  cited  by  counsel  for  the  appellants  to  the 
effect  that  the  custom  of  a  port  excludes  other  facts  and  circumstances 
from  consideration  in  determining  the  reasonableness  of  the  time  of 
the  boat's  discharge  or  of  the  diligence  of  the  charterer.  The  decisions 
and  opinions  to  which  he  referred  amount  to  nothing  more  than  this : 
that  when  a  ship  is  to  be  unloaded,  under  ordinary  circumstances,  the 
customary  method  and  the  customary  time  in  its  port  of  delivery  prove 
the  reasonable  method  and  the  reasonable  time,  and  measure  the 
liability  for  detention,  in  the  absence  of  countervailing  evidence.  But, 
suppose  that  the  circumstances  are  extraordinary  ;  suppose  that  the 
threats  of  reckless  men  and  the  violence  of  mobs  suspend  the  operation 
of  ever}^  custom  of  a  port,  and  hold  willing  laborers  and  anxious  dock 
owners  alike  in  enforced  idleness  and  utter  helplessness  for  days  ;  is 
the  customar}'  time  for  the  discharge  of  a  vessel  under  ordinary  cir- 
cumstances the  reasonable  time  under  such  circumstances?  Shall  the 
reasonableness  of  the  time  within  which  a  charterer  is  required  to  un- 
load a  vessel  under  such  circumstances  be  measured  by  a  consideration 
of  ordinar}-  circumstances  only,  or  b}'  a  consideration  of  all  the  actual 
facts  and  circumstances  at  the  time  he  was  required  to  unload  her? 
This  is  the  real  question  in  these  cases. 

It  is  not  a  new  question.  It  has  been  carefully  and  exhaustively 
considered  in  the  English  courts.  In  Burmester  v.  Hodgson,  supra, 
Chief  Justice  Mansfield  said  that,  in  a  case  where  no  time  was  fixed 
by  the  contract,  the  law  could  only  raise  an  implied  promise  to  dis- 
charge the  ship  in  the  usual  and  customary  time  for  unloading  such  a 
cargo.  But  his  decision  in  that  very  case  was  that  the  extraordinary 
circumstance  that  the  docks  were  overcrowded  excused  the  consignee 
for  a  delay  of  40  days  beyond  the  customar}'  time  under  ordinary  cir- 
cumstances. In  Ford  v.  Cotesworth,  L.  R.  4  Q.  B.  127,  L.  R.  5  Q.  B. 
544,  the  charter  party  provided  that  the  cargo  was  to  be  delivered  in 
the  usual  and  customary'  manner,  but  nothing  was  said  about  time. 
The  cargo  could  not  be  landed  until  7  days  beyond  the  customary  time 
on  account  of  a  threat  of  bombardment.  Lord  Chief  Justice  Cockburn 
directed  the  jury  that,  the  charter  party  being  silent  as  to  the  time  for 
unloading,  there  arose  an  implied  contract  on  the  part  of  the  freighter 
to  unload  and  discharge  within  a  reasonable  time,  and  that  the  question 
whether  the  time  occupied  was  reasonable  or  unreasonable  was  to  be 
judged  with  reference  to  the  means  and  facilities  available,  and  the 
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regulations  and  course  of  business  at  the  port.  Tiie  jury  found  that 
there  was  no  unreasonable  dela}'.  The  judgment  on  this  finding  was 
affirmed  in  both  the  Court  of  Queen's  Bench  and  the  Exchequer  Cham- 
ber, on  the  ground  that  the  reasonableness  of  the  time  occupied  in  un- 
loading must  be  determined,  not  with  reference  to  the  ordinar}-,  but  with 
reference  to  the  actual,  circumstances  which  attended  the  unloading. 
These  decisions  were  rendered,  too,  it  will  be  noticed,  in  a  case  in 
which  the  charter  part}-  expressly-  stipulated  that  the  delivery  should 
be  in  the  usual  and  customary  manner.  The  general  proposition,  that, 
where  no  time  is  fixed  for  unloading,  it  is  the  charterer's  duty  to  un- 
load in  the  usual  or  customary  time,  was  emphatically  denied  in  this 
case  by  the  Court  of  Queen's  Bench  (L.  R.  4  Q.  B.  127),  and  by  Lord 
Blackburn  in  Postlethwaite  v.  Freeland,  5  App.  Cas.  621.  In  the  latter 
case,  the  charter  part}-  provided  that  "  the  cargo  is  to  be  discharged 
with  all  despatch  according  to  the  custom  of  the  port."  The  ship  was 
detained  35  days  on  account  of  the  number  of  ships  at  the  port  of 
delivery  awaiting  discharge.     Lord  Blackburn  said  : 

"  In  Taylor  i-.  Railway  Co.,  L.  R.  1  C.  P.  385,  it  was  laid  down  that 
a  '  reasonable  time  '  meant  what  was  reasonable  under  all  the  circum- 
stances. Byles,  J.,  there  saj's  :  '  My  Brother  Hayes  treats  "ordinary 
time  "  and  "  reasonable  time  "  as  meaning  the  same  thing  ;  but  I  think 
"  reasonable  time  "  means  a  reasonable  time,  looking  at  all  the  circum- 
stances of  the  case.  The  delay  in  this  case  was  an  accident,  so  far  as 
the  defendants  were  concerned,  entirely  beyond  their  control,  and 
therefore  I  think  they  are  not  liable.'  This  is,  I  think,  right,  and 
applicable  to  the  present  case." 

In  Hick  V.  Rodocanachi,  L.  R.  2  Q.  B.  626,  633,  638,  646,  the 
owner  of  a  ship  sued  for  damages  for  detention  caused  by  a  strike  of 
dock  laborers.  The  charter  party  was  silent  as  to  the  time  of  unload- 
ing. The  time  occupied  in  actually  unloading  the  ship  was  6  days, 
but,  after  the  consignees  had  proceeded  with  the  work  3  days,  they 
were  interrupted,  and  prevented  by  the  strike  from  continuing  it,  for 
30  days.  The  trial  court  held  the  consignees  liable  for  the  dela}*,  on 
the  ground  that  their  implied  contract  was  to  discharge  in  a  reasonable 
time  under  ordinary  circumstances.  In  1891  the  consignees  presented 
this  case  to  the  Court  of  Appeals,  and  argued  that  the  reasonableness  of 
the  time  for  unloading  must  be  considered  with  reference  to  the  actual 
facts  and  circumstances  at  the  time  of  the  unloading,  and  not  in  view 
of  the  ordinary  circumstances  only,  and  the  customary  time  of  unload- 
ing. The  Court  of  Appeals  reversed  the  judgment  below,  and  so  held. 
Its  decision  was  subsequently  reviewed  and  affirmed  by  the  House  of 
Lords  in  Hick  v.  Raymond,  1  Reports,  125,  129,  133,  134.  Careful 
reviews  of  all  the  English  authorities,  and  exhaustive  discussions  of 
this  question  upon  principle,  will  be  found  in  the  opinions  of  the 
learned  judges  in  this  case  at  the  pages  of  the  report  to  which  we  have 
referred.  We  refrain  from  quotations.  The  decisions  to  which  we 
have  adverted  put  the  question  under  consideration  forever  at  rest  in 
the  English  courts. 
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A  careful  examination  of  the  decisions  of  many  of  the  American 
courts  has  failed  to  convince  us  that  they  have  ever  taken  a  different 
view.  In  man}'  of  the  opinions  it  is  said  that,  where  the  charter  is 
silent  as  to  the  time  of  unloading,  the  charterer  or  consignee  is  bound 
to  discharge  the  vessel  "  in  a  reasonable  time  according  to  the  custom 
of  the  port";  but  when  the  decisions  actuall}'  rendered  in  the  cases  in 
which  these  opinions  were  delivered  are  examined,  it  is  plain  that  the 
learned  judges  who  used  this  expression  did  not  mean  that  the  char- 
terer was  bound  to  discharge  the  vessel  in  the  customary  time,  regard- 
less of  its  reasonableness.  All  the  American  decisions  show  that, 
whether  a  custom  of  the  port  is  proved  or  not,  all  the  facts  and  cir- 
cumstances, ordinary-  and  extraordinary-,  which  existed  at  the  time  of 
the  unloading,  have  been  uniforml}'  considered  in  determining  the 
reasonableness  of  the  time  of  discharge.  Thus,  in  the  early  case  of 
Cross  V.  Beard,  26  N.  Y.  85,  decided  in  1862,  in  which  no  custoraar}' 
time  was  proved,  it  was  held  that  a  storm  on  one  of  the  lakes  and  an 
accidental  break  in  a  canal,  which  caused  a  fleet  of  vessels  to  come  to 
a  port  together  that  would  otherwise  have  come  singly,  and  thereby 
delayed  the  discharge  of  plaintiff's  vessel,  would  warrant  the  jur^'  in 
finding  that  the  consignees  were  without  fault,  and  that  they  discharged 
the  boat  in  a  reasonable  time.     Judge  Denio  said  : 

"  In  such  cases  the  defendant  is  not  charged  for  the  pa3'ment  of  a 
sum  pursuant  to  the  terms  of  a  contract,  but  for  general  damages  for 
the  breach  of  his  implied  agreement.  This  involves  a  greater  or  less 
degree  of  delinquency,  and  it  would,  therefore,  be  unreasonable  to  hold 
the  defendant  responsible,  if  he  was  able  to  show  that  it  was  in  no 
respect  his  fault  that  there  was  a  delay  in  loading  or  unloading  the 
vessel." 

In  Fulton  v.  Blake,  5  Biss.  371,  9  Fed.  Cas.  993  (No.  5,153),  the 
proof  was  that  the  customary  time  for  furnishing  a  vessel  with  a  dock 
for  unloading,  at  Chicago,  was  one  da}'.  The  libellant's  vessel  was 
delayed  five  days.  But  Judge  Blodgett  held  that  the  fact  that  one  of 
of  the  defendant's  docks  had  been  injured  by  the  great  Chicago  fire, 
and  that  an  unusual  number  of  vessels  had  arrived  for  the  consignees 
at  the  same  time,  without  their  fault,  relieved  them  from  liability  for 
the  delay.     He  said  : 

"  What  should  be  deemed  a  reasonable  time  must  always  be  a 
question  of  fact,  to  be  determined  by  the  circumstances  of  each  case. 
.  .  .  Admitting  that,  under  ordinary  circumstances,  the  respondent 
would  have  been  bound  to  furnish  the  vessel  with  a  dock  within  one 
day  after  notice,  there  were  extraordinary  circumstances,  controlling 
all  persons  doing  business  in  this  city  at  that  time,  to  such  an  extent, 
at  least,  as  absolves  respondents  from  the  consequences  of  the  delay 
charged  in  this  libel." 

These  cases  illustrate  the  current  of  the  American  decisions.  They 
apply  the  same  rules  of  law  to  these  contracts  when  a  customary  time 
of  discharge  is  proved  that  they  do  when  no  custom  is  established,  and 
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the  test  of  the  liability  of  the  charterer  for  the  dela}-  is  the  reasonable- 
ness of  the  time  occupied  in  unloading,  in  view  of  all  the  existing  facts 
and  circumstances  at  that  time.  Any  other  rule  would  contradict  and 
destroy  itself  It  is  settled  tliat  the  obligation  of  the  charterer  is  to 
unloa<i  the  ship  in  a  reasonable  time.  Our  reason  teaches  that  the 
time  that  is  reasonable  under  ordinar}-  circumstances — that  is,  the 
customary  time —  is  always  unreasonable  under  extraordinary  circum- 
stances. If  the  extraordinary  circumstances  can  never  be  considered 
to  determine  the  reasonableness  of  the  time,  then  the  charterer  must 
alwaj's  unload  all  vessels  that  arrive  under  unusual  circumstances  in  an 
unreasonable  time.  If  there  was  authority  for  such  a  proposition,  we 
should  hesitate  long  before  adopting  it.     We  think  there  is  none. 

Our  conclusions,  founded,  as  we  believe,  upon  reason,  and  supported, 
as  we  think,  by  the  consensus  of  the  opinions  of  the  Courts  of  England 
and  America,  are  : 

1.  Where  the  charter  of  a  ship  is  silent  as  to  the  time  of  unloading 
and  discharge,  there  is  no  implied  agreement  that  the  charterer  will 
unload  or  discharge  her  in  the  customary  time  at  the  port  of  delivery, 
regardless  of  all  extraordinary  circumstances  and  unforeseen  obstacles. 

2.  The  implied  contract  is  to  unload  and  discharge  her  in  such  time 
as  is  reasonable,  in  view  of  all  the  existing  facts  and  circumstances, 
ordinary'  and  extraordinar\-,  legitimately  bearing  upon  that  question  at 
the  time  of  her  arrival  and  discharge. 

3.  This  implied  contract  to  discharge  the  vessel  in  a  reasonable 
time  is,  in  effect,  a  contract  to  discharge  her  with  reasonable  diligence. 

4.  The  burden  is  on  him  who  seeks  to  recover  damages  for  the 
delay  of  a  vessel,  under  such  a  contract,  to  prove  that  the  charterer 
did  not  exercise  reasonable  diligence  to  discharge  her,  under  the  actual 
circumstances  of  the  particular  case. 

5.  Proof  that  the  vessel  was  delayed  in  unloading  beyond  the  cus- 
tomary time  for  unloading  such  cargoes  at  the  port  of  her  delivery 
throws  upon  the  charterer  the  burden  of  excusing  the  delay  by  proof 
of  the  actual  circumstances  of  the  delivery  and  his  reasonable  diligence 
thereunder. 

In  support  of  these  propositions,  we  refer  to  the  authorities  cited 
at  the  opening  of  this  opinion,  and  to  the  following  analogous  cases, 
which  have  arisen  upon  claims  against  common  carriers  for  damages 
for  delays  in  transportation,  caused  by  strikes  and  accidents,  without 
their  fault :  Geismer  v.  Railroad  Co.,  102  N.  Y.  563,  571,  7  N.  E.  828  ; 
Eailroad  Co.  v.  Hazen,  84  111.  36,  38  ;  Railway  Co.  v.  HoUowell,  65 
Ind.  188,  195;  Railway  Co.  v.  Levi,  76  Tex.  337,  343,  13  S.  W.  191. 

The  evidence  amply  sustains  the  finding  of  the  Court  below  that  the 
appellee  exercised  reasonable  diligence  in  discharging  this  boat  in  the 
face  of  these  unforeseen  and  extraordinary  circumstances. 

The  suggestion  that  the  Reading  Company  might  have  resumed 
operations  earlier  by  hiring  the  men  who  had  discharged  themselves 
at  the  rate  of  50  cents,  instead  of  40  cents,  an  hour,  and  by  agreeing 
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not  to  prefer  other  workmen  as  employes,  is  not  entitled  to  extended 
consideration.  The  market  rate  of  wages  for  men  of  this  class  was  40 
cents  an  hour.  That  was  the  rate  at  which  the  strikers  worked  without 
complaint  until  they  abandoned  their  employment.  That  was  the  rate 
at  which  the  new  employes  were  paid.  The  exercise  of  reasonable 
diligence  does  not  require  an  employer  to  hire,  at  wages  25  per  cent 
above  the  market  rate,  a  set  of  men  who  have  abandoned  its  employ- 
ment, without  warning,  at  a  critical  time  in  the  conduct  of  its  opera- 
tions, and  banded  themselves  together  to  prevent,  by  intimidation  and 
violence,  other  workmen  from  carrying  on  its  legitimate  business,  nor 
does  it  require  such  an  employer  to  agree  not  to  prefer,  or  not  to  prefer 
in  fact,  faithful  and  willing  laborers,  at  going  wages,  as  its  employes, 
to  those  who  have  acted  in  this  wa}',  at  wages  25  per  cent  higher. 
There  is  nothing  in  Brown  v.  Certain  Tons  of  Coal,  34  Fed.  913,  in 
conflict  with  these  views.  ^ 


GEORGE   W.  THOMAS,  Appellant,   v.  JOSEPH   C.  HARTS- 
HORNE,  Respondent. 

New  Jsrset  Court  of  Erroks  and  Appeals,  November  Term,  1888. 
[Reported  in  45  New  Jersey  Equity,  215.] 

Reed,  J.  During  the  war  of  the  Revolution,  an  English  frigate, 
having  on  board  a  large  amount  of  specie,  sent  to  this  continent  to 
pay  the  British  troops,  sunk  in  the  East  river  in  deep  water.  The 
Hussar  was  the  name  of  the  ship,  and  the  amount  of  gold  coin  sup- 
posed to  have  gone  down  in  her  was  estimated  at  $4,800,000. 

Several  abortive  efforts  were  made,  from  time  to  time,  to  recover 
the  treasure.  On  the  31st  of  May,  1880,  the  defendant,  Mr.  George 
W.  Thomas,  entered  into  an  agreement  with  the  secretar}'  of  the 
treasury  of  the  United  States,  by  the  terms  of  which  agreement  he, 
tlie  defendant,  was  permitted  to  search  for  this  treasure,  he  to  have, 
in  the  event  of  its  capture,  ninety  per  cent  of  the  treasure. 

The  prosecution  of  the  enterprise  required  boats,  machinery,  and 
men,  and  the  defendant  had  little  or  no  mone}-  to  secure  them.  He 
obtained  moneys  in  different  amounts,  at  different  times,  from  a  number 
of  persons,  among  whom  was  the  complainant  below,  Mr.  Joseph  C. 
Hartshorne. 

'  See  nlHO  Dobell  v.  Green,  [1900]  1  Q.  B.  526  ;  Lvle  Shipping  Co.  v.  Cardiff,  [1900] 
2  ',;  I',.  6.'J8;  Wood  V.  Keyser,  84  Fed.  Rep.  688;  87  Fed.  Rep.  (CCA.)  1007;  Corri- 
^aii  /•  Iroquoi.s  Furna<:e  Co  ,  100  Fed.  I{ep.  (C  C  A.)  870;  Durdimau  v.  Dunn,  101 
Fid.  i;ep.  606  ;  Hagerman  v.  Norton,  lO.'j  Fed.  Hep.  (C.  C.  A.)  996  ;  Morgan  v.  Garfield 
&  I'r.jctor  Coal  Co.,  113  Fed.  Rep.  520;  35  L.  R.  A.  623,  n. 
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The  understanding  between  Thomas  and  those  who  made  the  ad- 
vancements was,  that  the  moneys  advanced  were  to  be  used  in  the 
work  required  to  discover  and  raise  the  sunken  gold.  To  each  one 
who  advanced  money  he  gave  a  writing,  of  which  the  following  is  a 
specimen : 

"Whereas,  I,  George  W.  Thomas,  of  the  borough  of  Hackettstown, 
count}'  of  Warren,  and  State  of  New  Jerse\-,  now  hold  a  contract  made 
to  me  by  the  Secretary  of  the  Treasury,  on  behalf  of  the  Government 
of  the  United  States  of  America,  by  which  contract  I  am  placed  and 
am  now  in  possession  of  the  remains  of  the  sunken  hull  of  the  Brit- 
ish frigate  Hussar^  with  all  the  treasure,  whether  in  silver  or  gold, 
now  or  heretofore  connected  with  said  sunken  hull,  and  lying  in  the 
East  River,  or  Long  Island  Sound,  near  Port  Morris,  and  State  of 
New  York  ;  and 

"  Whereas,  I  have   received  from  the  sum  of  dollars, 

the  receipt  whereof  I  hereby  acknowledge, 

"  I  do  hereby  agree  that  I  will,  as  soon  as  I  recover  the  said  treas- 
ure, pay  to  the  said  the  sum  of  dollars,  with  no  delay  more 
than  will  be  necessary  to  convert  the  same  into  lawful  money  of  the 
United  States. 

"  In  witness  whereof,  I  have  hereunto  set  my  name  this  day  of 

,  A.  D.  1883." 

The  respective  sums  to  be  repaid  were  from  ten  to  fifteen  times 
greater  than  the  sums  advanced. 

On  October  16,  1882,  the  complainant  advanced  $5,000.  On  March 
2,  1883,  he  advanced  an  additional  $5,000.  On  May  13,  1883,  he 
advanced  another  $3,000,  which  last  sum  was  secured  by  a  chattel 
mortgage  on  the  scow  employed  by  Thomas  in  his  work.  The  work 
was  prosecuted  by  Thomas  during  all  the  seasons  of  year  when  practi- 
cable, until  January,  1884. 

Those  who  had  advanced  money  then  called  upon  Thomas  for  an 
account  of  the  amount  and  manner  in  which  the  moneys  had  been 
expended,  which  account  he  denied  their  right  to  require  of  him,  and 
which  account  he  refused  to  render. 

The  bill  in  this  case  was  then  filed  by  Hartshorne,  on  behalf  of  him- 
self and  others  who  had  advanced,  and  who  chose  to  come  in,  for  an 
account  of,  the  moneys  so  received  b}'  the  defendant.  The  Vice- 
Chancellor  ordered  a  decree  that  an  account  be  taken. 

The  defendant,  upon  this  appeal,  contends,  that  he  is  not,  in  equity, 
required  to  give  an  account  of  the  moneys  advanced  to  him.  His 
counsel  insists,  that  his  contract  was  to  repa}'  a  much  larger  sum  than 
that  advanced  to  him  upon  the  happening  of  a  single  event,  namelj-, 
the  discover}'  of  the  treasure. 

He  admits  that,  springing  out  of  the  contract  expressed  in  the 
written  stipulation,  there  was  an  incidental  obligation  resting  upon 
Thomas  to  proceed  with  reasonable  diligence  in  the  work  of  rescuing 
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the  treasure.  But  he  contends,  that  so  long  as  the  work  continued  no 
one  was  entitled  to  inquire  into  the  expenditure  of  the  money  ad- 
vanced. If  this  full}'  expresses  the  extent  of  the  dut}'  thrown  upon 
Thomas,  then  it  clear!}'  appears  that,  at  the  moment  when  the  bill  was 
filed,  there  was  no  right  upon  the  part  of  Hartshorne  to  call  for  an 
account. 

Up  to  that  date  the  work  had  proceeded  with  all  practicable  expedi- 
tion. It  is  true  that  the  government  contract  was  subsequently  an- 
nulled, and  thus  Thomas  was  rendered  impotent  to  pursue  his  work, 
but  that  was  a  matter  arising  subsequently  to  the  original  institution 
of  this  suit. 

It  may  be  admitted  that,  upon  the  discover}'  of  this  treasure,  the 
only  right  of  those  advancing  the  sums  would  be  to  recover  the  suras 
stipulated  for  in  their  contracts.  I  also  think,  that  so  long  as  Thomas 
was  in  a  position  to  prosecute  and  do  the  work  with  reasonable  dili- 
gence and  economy,  Hartshorne  and  others  had  no  right  to  recover 
the  unexpended  portion  of  the  moneys  advanced.  Nevertheless,  it 
seems  clear,  that  the  nature  of  the  contract  and  the  character  of  the 
event  upon  which  the  complainant  was  entitled  to  receive  the  larger 
amount,  gave  him  a  right  to  be  informed  of  the  rapidity  and  methods 
in  which  the  money  was  being  used  to  bring  about  the  important  final 
event. 

By  the  terms  of  the  contract  the  complainant  could  only  realize 
anything  upon  the  success  of  the  search  for  the  gold.  Without  the 
money  advanced  by  Hartshorne  and  others,  the  search  was  impracti- 
cable. It  was  clearly  understood  and  implied  that  the  money  would 
be  used  for  the  purposes  of  the  search.  At  what  period  of  time,  if 
ever,  the  search  was  likely  to  be  successful,  was  always  uncertain, 
and  became  more  and  still  more  dubious  as  time  advanced.  The 
chances  of  a  successful  termination  of  the  work  were  dependent  upon 
the  length  of  the  period  during  which  it  could  be  continued,  and  that 
was  dependent  upon  the  ability  of  Thomas  to  raise  money,  and  upon 
the  economy  and  judgment  with  which  the  money  raised  was  applied. 
So,  the  complainant  was  entitled,  not  only  to  have  the  work  continued, 
but  entitled  to  know  that  the  fund  on  hand  had  been  and  was  being 
so  dealt  with  that  the  work  was  likely  to  be  continued  the  greatest 
possible  length  of  time. 

In  addition,  it  may  be  remarked,  that  there  was  no  certainty  how 
lon<f  Tiiomas  would  be  able  to  continue  the  work  by  means  of  future 
advances  which  he  might  receive. 

He  was,  at  frequent  intervals,  applying  to  those  who  had  already 
put  money  into  the  venture  for  more  money,  upon  the  ground  tliat  his 
need  of  funds  was  urgent. 

Tliis  was  a  strong  inducement  to  risk  more  money  to  save  that 
which  had  already  been  staked  upon  the  result. 

This  was  an  additional  reason  why  these  persons  should  know  what 
bad  become  of  the  moneys  already  advanced. 
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I  think,  then,  that  there  was  existing  a  right  to  an  accounting  at 
the  time  of  filing  the  original  bill. 

But  it  did  not  follow,  from  the  existence  of  a  right  to  an  account, 
that  the  balance  found  to  be  due  upon  such  accounting  should  be 
turned  over  to  the  complainant.  It  is  clear,  that,  if  it  appears  that 
the  work  had  been  prosecuted  with  reasonable  diligence  and  economy, 
the  unexpended  balance  of  moneys  advanced  could  not  be  diverted 
from  the  further  prosecution  of  the  venture. 

But  a  new  phase  was  given  to  the  cause  during  its  progress.  A 
supplemental  bill  was  tiled,  setting  up  a  fact  arising  subsequent 
to  the  filing  of  the  original  bill,  namel}-,  the  fact  of  the  cancellation 
of  the  contract  of  Thomas  with  the  government.  The  ground  upon 
which  the  cancellation  was  determined  by  the  government,  or  the 
justice  or  injustice  of  that  act  toward  Thomas,  we  cannot  enter  into  ; 
that  is  a  matter  resting  between  the  government  and  Thomas.  The 
fact  exists  that  the  right  to  proceed  with  the  work  under  the  govern- 
ment was  extinguished.  This  fact,  taken  along  with  the  other  facts 
set  out  and  proved  in  the  cause,  shows  that  the  further  prosecutiou 
of  the  work  became  practicallv  impossible  to  Thomas. 

In  this  posture  of  affairs,  it  seems  clear  that  the  balance  remaining 
unexpended  could  not  be  applied  to  the  purpose  for  which  it  was  ad- 
vanced, and  the  only  equitable  recipients  of  such  balance  are  those 
who  made  the  advancements. 

For  the  purpose  of  ascertaining  such  unexpended  balance,  the  decree 
for  an  account,  made  below,  is  correct ;  but  in  taking  such  an  account, 
in  the  judgment  of  the  Court,  the  sum  of  $5,000,  which  appears  to 
have  been  advanced  by  Thomas  as  a  special  loan,  and  for  which 
securitj'  was  taken  by  waj*  of  chattel  mortgage,  should  be  excluded 
from  the  moneys  for  which  defendant  should  account. 

In  this  respect  the  decree  below  should  be  modified.^ 


Note.  —  The  civil  law  started  from  a  principle  opposite  to  that  of  the 
common  law,  and  the  modern  codes  contain  provisions  excusing  an  obligor 
from  liability  for  not  performing  his  obligation  if  performance  was  prevented 
by  vin  major  or  casualty.  The  provisions  of  the  French  civil  code  for  the 
general  principle  and  for  particular  applications  are  contained  in  Arts.  1148, 
1302,  1647,  1733,  1929,  1954.  These  provisions  have  been  largely  copied  in 
the  codes  of  other  countries:  Italy,  Arts.  1226,  129S,  1504,  1589,  1845,  1868; 
Spain,  Arts.  1105,  1182,  et  seq.,  1487,  1488,  1563,  1766,  1784;  Portugal,  Arts! 
70.\  717,  1608,  1436,  1422;  Holland,  Arts.  1282,  1480,  1546,  1601,  1745,  1748; 
Switzerland,  Arts.  116,  118,  145,  254,  486-488  ;  Chili,  1556,  1670-1680,  1862, 
1947,  2242,  2230;  Mexico.  1463-1465,  1442  et  seq.,  2878,  2975,  2976.  See  also 
La.  Rev.  C.  C.  Art.  19.33,  Engster  v.  West,  35  La.  Ann.  119. 

The  provisions  of  the  German  Biirgerliches  Gesetzbuch  are  somewhat 
different.     See  §§  265,  275,  280   et  seq.,  285,  287,  291,  323,  425,  815. 

The  doctrine  of  the  German  law  before  the  enactment  of  the  Biirgerliches 

1  Compare  Whincup  i;.  Hughes,  L.  R.  6  C.  P.  78;  Pinkham  v.  Libbey,  93  Me.  575. 
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Gesetzbuch  is  shown  in  the  following  paraphrase  of  §§  264,  315,  of  Wind- 
scheid's  Lehrbuch  des  Pandektenrechts  : 

Impossibility  of  performance  is  divided  into  original  and  supervening  impossibility. 

1.    Original  is  divided  into 

a.  Objective,  which  is  a  defence,  though  the  obligor  knew  of  the  impossi- 

bility. 

b.  Subjective,  in  which  case  the  obligor  must  pay  a  money  equivalent  though 

he  did  not  know  of  the  impossibility  when  he  entered  into  the  contract. 

In  case  of  objective  impossibility,  however,  the  obligor  is  bound  to  make  good  to 
the  obligee,  if  the  latter  did  not  know  of  the  impossibility  wheu  the  contract  was 
made,  all  damage  which  the  latter  has  incurred  by  acting  on  the  basis  that  there  was 
a  valid  contract.  If  the  impossibility  is  only  partial,  the  contract  is  only  partially 
invalid.  Knowledge  of  the  impossibility  in  this  case  binds  the  obligor  to  make  good 
the  whole  performance.  Subsequent  termination  of  the  impossibility  makes  the  con- 
tract valid  only  if  such  termination  was  founded  in  the  nature  of  the  impossibility  — 
not  if  it  was  accidental. 

2.  Supervening. 
It  is  not  important  whether  it  is  subjective  or  objective,  but  only  whether  it  has 
happened  because  of  any  fault  of  the  obligor.  If  not,  he  is  free,  and  need  only  per- 
form whatever  may  remain  still  possible  or  give  up  instead  of  the  object  due  whatever 
the  event  causing  the  impossibility  may  have  given  him.  If  the  impossibility  was 
due  to  the  obligor's  fault,  he  is  bound  to  pay  a  money  equivalent,  less  any  gain  the 
obligee  has  made  by  the  impossibility.     It  is  further  to  be  observed  : 

a.  The  obligor  may  by  express  contract  or  by  statute  be  liable  for  impossibility, 

/.  e.  take  the  risk. 

b.  If  performance  is  possible  only  at  a  disproportionate  sacrifice,  the  obligor  is 

only  bound  for  the  real  value  of  the  performance. 

If  the  question  is  whether  the  supervening  impossibility  is  due  to  the  fault  of  the 
obligor,  the  main  rules  are  : 

1.  If  the  impossibility  is  due  to  the  debtor's  fraud,  he  is  always  chargeable. 

2.  If  due  to  his  gross  negligence,  he  is  also  chargeable. 

3.  If  due  to  ordinary  negligence,  he  is  always  chargeable  if  he  is  accustomed  to 

use  greater  care  in  his  own  affairs. 
4    Aside  from  the  cases  included  under  (3)  it  is  the  rule  that  the  debtor  is  charge- 
able if  the  impossibility  is  due  to  ordinary  negligence,  but  this  rule  is  subject 
to  exception. 
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MITCHELL  V.   REYNOLDS. 
In  the  King's  Bench,  Hilary  Term,  171L 

[Reported  in  1  Peere  Williams,  181.] 

Debt  upon  a  bond.  The  defendant  prayed  oyer  of  the  condition, 
which  recited,  that  whereas  the  defendant  had  assigned  to  the  plaintiff 
a  lease  of  a  messuage  and  bakehouse  in  Liquorpond  Street,  in  tlie  parish 
of  St.  Andrew's,  Halborn,  for  the  term  of  five  years  :  now  if  the  defend- 
ant should  not  exercise  the  trade  of  a  baker  within  that  parish,  during 
the  said  term,  or,  in  case  he  did,  should  within  three  days  after  proof 
thereof  made,  pay  to  the  plaintiff  the  sum  of  fifty  pounds,  then  the  said 
obligation  to  be  void.  Quibus  lectis  and  auditis,  he  pleaded,  that  he 
was  a  baker  by  trade,  that  he  had  served  an  apprenticeship  to  it,  ratione 
cujus  the  said  bond  was  void  in  law,  per  quad  he  did  trade,  prout  ei 
bene  licuit.     Whereupon  the  plaintiff  demurred  in  law. 

And  now,  after  this  matter  had  been  several  times  argued  at  the  bar, 
Parker,  C.  J.,  delivered  the  resolution  of  the  court. 

The  general  question  upon  this  record  is,  whether  this  bond,  being 
made  in  restraint  of  trade,  be  good? 

And  we  are  all  of  opinion,  that  a  special  consideration  being  set 
forth  in  the  condition,  which  shows  it  was  reasonable  for  the  parties  to 
enter  into  it,  the  fame  is  good  ;  and  that  the  true  distinction  of  this 
case  is,  not  between  promises  and  bonds,  but  between  contracts  with 
and  without  consideration  ;  and  that  wherever  a  sufficient  consideration 
appears  to  make  it  a  proper  and  useful  contract,  and  such  as  cannot  be 
set  aside  without  injury  to  a  fair  contractor,  it  ought  to  be  maintained  ; 
but  with  this  constant  diversity',  viz.  where  the  restraint  is  general  not 
to  exercise  a  trade  throughout  the  kingdom,  and  where  it  is  limited  to  a 

1  The  cases  on  this  suhject  are  well  collected  and  classified  in  Wyman's  Cases  on 
Restraint  of  Trade,  125  et  seq. 
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particular  place  ;  for  the  former  of  these  must  be  void,  being  of  no 
benefit  to  either  party,  and  only  oppressive,  as  shall  be  shown  by  and 
by. 

The  resolutions  of  the  books  upon  these  contracts  seeming  to  dis- 
agree, I  will  endeavor  to  state  the  law  upon  this  head,  and  to  recon- 
cile the  jarring  opinions;  in  order  whereunto,  I  shall  proceed  in  the 
following  method. 

1st,  Give  a  general  view  of  the  cases  relating  to  the  restraint  of 
trade. 

2dly,  Make  some  observations  from  them. 

3dly,  Show  the  reasons  of  the  differences  which  are  to  be  found  in 
these  cases ;  and 

4tlily,  Apply  the  whole  to  the  case  at  bar. 

As  to  the  cases,  they  are  either  first,  of  involuntary  contracts,  against, 
or  without,  a  man's  own  consent ;  or  secondly,  of  voluntary  restraints 
by  agreement  of  the  parties. 

Involuntary  restraints  may  be  reduced  under  these  heads. 

1st,  Grants  or  charters  from  the  crown. 

2dly,  Customs. 

Sdl}',  By-laws. 

Grants  or  charters  from  the  crown  may  be, 

1st,  A  new  charter  of  incorporation  to  trade  generally,  exclusive  of 
all  others,  and  this  is  void.     8  Co.  121. 

2dlv,  A  grant  to  particular  persons  for  the  sole  exercise  of  any  known 
trade  ;  and  this  is  void,  because  it  is  a  monopoly,  and  against  the  policy 
of  the  common  law,  and  contrary*  to  Magna  Charta.     11  Co.  84. 

3dly,  A  grant  of  the  sole  use  of  a  new  invented  art,  and  this  is  good, 
being  indulged  for  the  encouragement  of  ingenuity  ;  but  this  is  tied  up 
by  the  statute  of  21  Jac.  1,  cap.  3,  sect.  6,  to  the  term  of  fourteen  j-ears ; 
for  after  that  time  it  is  presumed  to  be  a  known  trade,  and  to  have 
spread  itself  among  the  people. 

Restraints  by  custom  are  of  three  sorts. 

1st,  Such  as  are  for  the  benefit  of  some  particular  persons,  who  are 
alleged  to  use  a  trade  for  the  advantage  of  a  communit}^,  which  are 
good.  8  Co.  125;  Cro.  Eliz.  803;  1  Leon.  142;  Mich.  22  H.  6,  14; 
2  Bulst.  195;  1  Roll.  Abr.  561. 

2dly,  For  the  benefit  of  a  community  of  persons  who  are  not  alleged, 
but  supposed  to  use  the  trade,  in  order  to  exclude  foreigners.  Dyer, 
279,  b;  W.  Jones,  162;  8  Co.  121  ;  11  Co.  52;  Carter,  68,  114,  held 
good. 

3dly,  A  custom  may  be  good  to  restrain  a  trade  in  a  particular  place, 
tliouf^li  none  are  either  supposed  or  alleged  to  use  it ;  as  in  the  case  of 
Rippori.      Register,  105,  106. 

Restraints  of  trade  by  by-laws  are  these  several  ways. 

1st,  To  exclude  foreigners;  and  tliis  is  good,  if  onl}'  to  enforce  a 
precedent  custom  by  a  penalty.  Carter,  68,  114;  8  Co.  125.  But 
where  there  is  no  precedent  custom,  such  by-law  is  void.     1  Roll.  Abr. 
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364  ;  Hob.  210  ;  1  Bulst.  11 ;  3  Keb.  808.  But  the  case  in  Keble  is 
misreported  ;  for  there  the  defendants  did  not  plead  a  custom  to  ex- 
clude foreigners,  but  only  generally  to  make  by-laws,  which  was  the 
ground  of  the  resolution  in  that  ease. 

2dly,  All  by-laws  made  to  cramp  trade  in  general,  are  void.  Moor, 
576;   2  Inst.  47;   1  Bulst.  11. 

3dly,  By-laws  made  to  restrain  trade,  in  order  to  the  better  govern- 
ment and  regulation  of  it,  are  good,  in  some  cases  (viz.),  if  they  are 
for  the  benefit  of  the  place,  and  to  avoid  public  inconveniences, 
nuisances,  &c.  Or  for  the  advantage  of  the  trade,  and  improvement  of 
the  commodity.  Sid.  284  ;  Raym.  288  ;  2  Keb.  27,  873,  and  5  Co.  62, 
b,  which  last  is  upon  the  by-law  for  bringing  all  broadcloth  to  Black- 
well-Hall,  there  to  be  viewed  and  marked,  and  to  pay  a  pennj'  per 
piece  for  marking :  this  was  held  a  reasonable  b^'-law  ;  and  indeed  it 
seems  to  be  only  a  fixing  of  the  market ;  for  one  end  of  all  markets  is, 
that  the  commoditj'  ma}'  be  viewed  ;  but  then  they  must  not  make 
people  pa}'  unreasonably  for  the  liberty  of  trading  there. 

In  2  Keb.  309,  the  case  is  upon  a  by-law  for  restraining  silk-throwsters 
from  using  more  than  such  a  certain  number  of  spindles,  and  there  the 
by-law  would  have  been  good,  if  the  reasons  given  for  it  had  been 
true. 

Voluntary  restraints  by  agreement  of  the  parties,  are  either, 

1st,  General,  or 

2dly,  Particular,  as  to  places  or  persons. 

General  restraints  are  all  void,  whether  by  bond,  covenant,  or 
promise,  «fec.,  with  or  without  consideration,  and  whether  it  be  of  the 
party's  own  trade,  or  not.     Cro.  Jac.  596  ;  2  Bulst.  136  ;  Allen,  67. 

Particular  restraints  are  either,  1st,  without  consideration,  all  which 
are  void  by  what  sort  of  contract  soever  created.  2  H.  5,  5  ;  Moor, 
115,  242  ;  2  Leon.  210  ;  Cro.  Eliz.  872  ;  Noy,  98  ;  Owen,  143  ;  2  Keb. 
377  ;  March,  191  ;  Show.  2  (not  well  reported)  ;  2  Saund.  155. 

Or  2dly,  particular  restraints  are  with  consideration. 

Where  a  contract  for  restraint  of  trade  appears  to  be  made  upon  a 
good  and  adequate  consideration,  so  as  to  make  it  a  proper  and  useful 
contract,  it  is  good.  2  Bulst  136  ;  Rogers  v.  Parry.  Though  that 
case  is  wrong  reported,  as  it  appears  by  the  roll  which  I  have  caused 
to  be  searched,  it  is  B.  R.  Trin.,  11  Jac.  1,  Rot.  223.  And  there  solu- 
tion of  the  judges  was  not  grounded  upon  its  being  a  particular  re- 
straint, but  upon  its  being  a  particular  restraint  with  a  consideration, 
and  the  stress  lies  on  the  words,  as  the  case  is  here,  though,  as  they 
stand  in  the  book,  they  do  not  seem  material.  Noy,  98  ;  W.  Jones,  13 
Cro.  Jac.  596.  In  that  case,  all  the  reasons  are  clearly  stated,  and, 
indeed,  all  the  books,  when  carefully  examined,  seem  to  concur  in  the 
distinction  of  restraints  general,  and  restraints  particular,  -with  or  with- 
out consideration,  which  stands  upon  very  good  foundation  ;  Volenti 
nonfit  injuria  ;  a  man  may,  upon  a  valuable  consideration,  by  his  own 
consent,  and  for  his  own  profit,  give  over  his  trade  ;  and  part  with  it  to 
another  in  a  particular  place. 


362  MITCHELL   V,   REYNOLDS.  [CHAP.   VI. 

Palm.  172;  Bragg  v.  Stanner.  The  entering  upon  the  trade,  and 
not  whether  the  right  of  action  accrued  by  bond,  promise,  or  covenant, 
was  the  consideration  in  that  case. 

Vide  March's  Rep.  77,  but  more  particular!}'  Allen's,  67,  where  there 
is  a  verj'  remarkable  case,  which  lays  down  this  distinction,  and  puts 
it  upon  the  consideration  and  reason  of  the  thing. 

Secondl}',  I  come  now  to  make  some  observations  that  may  be  useful 
in  the  understanding  of  these  cases.     And  thej-  are, 

1st,  That  to  obtain  the  sole  exercise  of  any  known  trade  throughout 
England,  is  a  complete  monopoly,  and  against  the  policy  of  the  law. 

2dly,  Tliat  when  restrained  to  particular  places  or  persons  (if  lawfully 
and  fairh'  obtained)  the  same  is  not  a  monopoly. 

Sdl}',  That  since  these  restraints  may  be  by  custom,  and  custom  must 
have  a  good  foundation,  therefore  the  thing  is  not  absolutely,  and  in 
itself,  unlawful. 

4thly,  That  it  is  lawful  upon  good  consideration,  for  a  man  to  part 
with  his  trade. 

5thh',  That  since  actions  upon  the  case  are  actions  injuriarum,  it  has 
been  always  held,  that  such  actions  will  lie  for  a  man's  using  a  trade 
contrary  to  custom,  or  his  own  agreement;  for  there  he  uses  it 
injurioush'. 

Gthl}',  That  where  the  law  allows  a  restraint  of  trade,  it  is  not  unlaw- 
ful to  enforce  it  with  a  penalty. 

7thly,  That  no  man  can  contract  not  to  use  his  trade  at  all. 

8thly,  That  a  particular  restraint  is  not  good  without  just  reason  and 
consideration. 

Thirdly,  I  proposed  to  give  the  reasons  of  the  differences  which  we 
find  in  the  cases  ;  and  this  I  will  do, 

1st,  With  respect  to  involuntary  restraints,  and 

2dly,  With  regard  to  such  restraints  as  are  voluntary. 

As  to  involuntary-  restraints,  the  first  reason  why  such  of  these,  as 
are  created  by  grants  and  charters  from  the  Crown  and  b3'-laws,  generally 
are  void,  is  drawn  from  the  encouragement  which  the  law  gives  to  trade 
and  honest  industry,  and  that  they  are  contrary'  to  the  libertj-  of  subject. 

2dly,  Another  reason  is  drawn  from  Magna  Charta,  which  is  infringed 
by  these  acts  of  power;  the  statute  says,  nullus  liber  homo,  &c., 
disseisetur  de  libera  tenemento  vel  libertatibus,  vel  liberis  consuetudini- 
bus  suis,  &c.,  and  these  words  have  been  always  taken  to  extend  to 
freedom  of  trade. 

But  none  of  the  cases  of  customs,  by-laws  to  enforce  these  customs, 
and  patents  for  the  sole  use  of  a  new  invented  art,  are  within  any  of 
these  reasons ;  for  here  no  man  is  abridged  of  liis  liberty,  or  disseised 
of  his  freehold  ;  a  custom  is  lex  loci,  and  foreigners  have  no  pretence 
of  right  in  a  particular  society,  exempt  from  the  laws  of  that  society  ; 
:ind  as  tfi  new  invented  arts,  no  body  can  be  said  to  have  a  right  to 
that  which  was  not  in  being  before  ;  and  therefore  it  is  but  a  reason- 
al>le  reward  to  ingenuity  and  uncommon  industry. 
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I  shall  show  the  reason  of  the  differences  in  the  eases  of  voluntary 
restraint, 

1st,  Negatively. 

2dly,  Affirmatively. 

1st,  Negatively  ;  the  true  reason  of  the  disallowance  of  these  in  any 
case,  is  never  drawn  from  Magna  Charta ;  for  a  man  ma}',  voluntarily, 
and  by  his  own  act,  put  himself  out  of  the  possession  of  his  freehold  ; 
he  ma}^  sell  it,  or  give  it  away  at  his  pleasure. 

2dly,  Neither  is  it  a  reason  against  them,  that  the\'  are  contrary  to 
the  liberty  of  the  subject ;  for  a  man  ma}*,  by  his  own  consent,  for  a 
valuable  consideration,  part  with  his  libert}' ;  as  in  the  case  of  a  cove- 
nant not  to  erect  a  mill  upon  his  own  lands.  J.  Jones,  13  ;  ^lich.  4  ; 
Ed.  3,  57.  And  when  any  of  these  are  at  an\'  time  mentioned  as 
reasons  upon  the  head  of  voluntary  restraints,  they  are  to  be  taken  only 
as  general  instances  of  the  favor  and  indulgence  of  the  law  to  trade 
and  industry. 

3dly,  It  is  not  a  reason  against  them,  that  they  are  against  law,  I 
mean,  in  a  proper  sense,  for  in  an  improper  sense  they  are. 

All  the  instances  of  conditions  against  law  in  a  proper  sense  are  re- 
ducible under  one  of  these  heads. 

1st,  Either  to  do  something  that  is  malum  in  se,  or  malum,  prohibi- 
tum ;  1  Inst.  206. 

2dly,  To  omit  the  doing  of  something  that  is  a  duty.  Palm.  172  ;  Hob. 
12  ;  Norton  v.  Sims. 

3dly,  To  encourage  such  crimes  and  omissions.  Fitzherb.  tit.  Obliga- 
tion ;  13  Bro.  tit.  Obligation  ;  34  Dyer,  118. 

Such  conditions  as  these,  the  law  will  always,  and  without  any  regard 
to  circumstances,  defeat,  being  concerned  to  remove  all  temptations 
and  inducements  to  those  crimes ;  and  therefore,  as  in  1  Inst.  206,  a 
feoffment  shall  be  absolute  for  an  unlawful  condition,  and  a  bond  void. 
But  from  hence  I  would  infer, 

1st,  That  where  there  may  be  a  wa}'  found  out  to  perform  the  condi- 
tion, without  a  breach  of  the  law,  it  shall  be  good.  Hob.  12  ;  Cro. 
Car.  22  ;  Perk.  228. 

2dl3',  That  all  things  prohibited  by  law,  may  be  restrained  by  condi- 
tion ;  and  therefore  these  particular  restraints  of  trade,  not  being 
against  law,  in  a  proper  sense,  as  being  neither  mala  in  se,  nor  mala 
prohihita,  and  the  law  allowing  them  in  some  instances,  as  in  those  of 
customs  and  assumpsits,  they  may  be  restrained  by  condition. 

2dly,  Affirmatively  ;  the  true  reasons  of  the  distinction  upon  which  the 
judgments  in  these  cases  of  voluntar\'  restraints  are  founded  are,  1st, 
the  mischief  which  may  arise  from  them,  1st,  to  the  party,  by  the  loss 
of  his  livelihood,  and  the  subsistence  of  his  family  ;  2dl3-,  to  the  public, 
by  depriving  it  of  an  useful  member. 

Another  reason  is,  the  great  abuses  these  voluntary  restraints  are 
liable  to  ;  as  for  instance,  from  corporations,  who  are  perpetually  labor- 
ing for  exclusive  advantages  in  trade,  and  to  reduce  it  into  as  few  hands 

VOL.  II.  —  M 
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as  possible ;  as  likewise  from  roasters,  who  are  apt  to  give  their  appren- 
tices much  vexation  on  this  account,  and  to  use  many  indirect  practices 
to  procure  such  bonds  from  them,  lest  they  should  prejudice  them  in 
their  custom,  when  the}'  come  to  set  up  for  themselves. 

3dly,  Because  in  a  great  many  instances,  the}^  can  be  of  no  use  to  the 
obligee  ;  which  holds  in  all  cases  of  general  restraint  throughout  Eng- 
land ;  for  what  does  it  signif}'  to  a  tradesman  in  London,  what  another 
does  at  Newcastle?  and  surely  it  would  be  unreasonable  to  fix  a  cer- 
tain loss  on  one  side,  without  any  benefit  to  the  other.  The  Roman 
law  would  not  enforce  such  contracts  by  an  action.  See  Puff.^  lib.  5, 
c.  2,  sect.  3,  21  H.  7,  20. 

4thly,  The  fourth  reason  is  in  favor  of  these  contracts,  and  is,  that 
there  may  happen  instances  wherein  they  maj*  be  useful  and  beneficial, 
as  to  prevent  a  town  from  being  over-stocked  with  any  particular  trade; 
or  in  case  of  an  old  man,  who  finding  himself  under  such  circumstances 
either  of  body  or  mind,  as  that  he  is  likely  to  be  a  loser  by  continuing 
bis  trade,  in  this  case  it  will  be  better  for  him  to  part  with  it  for  a  con- 
sideration, that  by  selling  his  custom,  be  may  procure  to  himself  a  live- 
liliood,  which  he  might  probably  have  lost,  by  trading  longer. 

5thly,  The  law  is  not  so  unreasonable,  as  to  set  aside  a  man's  own 
agreement  for  fear  of  an  uncertain  injury  to  him,  and  fix  a  certain 
damage  upon  another;  as  it  must  do,  if  contracts  with  a  consideration 
were  made  void.  Barrow  v.  Wood,  March  Rep.  77;  Mich.  7  Ed.  3, 
65  ;  Allen,  67  ;  8  Co.  121. 

But  here  it  may  be  made  a  question,  that  suppose  it  does  not  appear 
whether  or  no  the  contract  be  made  upon  good  consideration,  or  be 
merely  injurious  and  oppressive,  what  shall  be  done  in  this  case? 

Responsive.  I  do  not  see  why  that  sliould  not  be  shown  by  pleading ; 
though  certainly  the  law  might  be  settled  either  way  without  prejudice  ; 
but  as  it  now  stands  the  rule  is,  that  wherever  such  contract  siat  indif- 
ferenter^  and  for  ought  appears,  may  be  either  good  or  bad,  the  law  pre- 
sumes \\j  prima  facie  to  be  bad,  and  that  for  these  reasons  : 

1st,  In  favor  of  trade  and  honest  industry. 

2dly,  For  that  there  plainly  appears  a  mischief,  but  the  benefit  (if  any) 
can  be  only  presumed  ;  and  in  that  case,  the  presumptive  benefit  shall 
be  over-borne  by  the  apparent  mischief 

3dly,  For  that  the  mischief  (as  I  have  shown  before)  is  not  only 
private,  but  public. 

4thly,  There  is  a  sort  of  presumption,  that  it  is  not  of  any  benefit  to  the 
obligee  himself,  because,  it  being  a  general  mischief  to  the  public,  every- 
body is  affected  thereby ;  for  it  is  to  be  observed,  that  though  it  be  not 
Bliown  to  be  the  party's  trade  or  livelihood,  or  that  he  had  no  estate  to 
subsist  on,  yet  all  the  books  condemn  tliose  bonds,  on  that  reason  (viz.), 

'  The  instarifofl  thcro  mentionf^rl  are,  that  if  any  should  agree  not  to  wash  their 
hands,  or  chanpo  their  linen,  for  pnch  a  time,  there  conlrl  be  no  need  to  trouble  a  mag- 
ifltnite  on  the  breach  of  such  agreements,  which  would  tend  to  no  conaequence  when 
put  in  execution. 


SECT.   I.]  MITCHELL   V.   KEYNOLDS.  355 

as  taking  away  the  obligor's  livelihood,  which  proves  that  the  law  pre- 
sumes it ;  and  this  presumption  answers  all  the  difficulties  that  are  to 
be  found  in  the  books. 

As  1st,  That  all  contracts,  where  there  is  a  bare  restraint  of  trade  and 
no  more,  must  be  void  ;  but  this  taking  place,  onl}'  where  the  considera- 
tion is  not  shown,  can  be  no  reason  why,  in  cases  where  the  special 
matter  appears,  so  as  to  make  it  a  reasonable  and  useful  contract,  it 
should  not  be  good  ;  for  there  the  presumption  is  excluded,  and  there- 
fore the  courts  of  justice  will  enforce  these  latter  contracts,  but  not 
the  former. 

2dly,  It  answers  the  objection,  that  a  bond  does  not  want  a  considera- 
tion, but  is  a  perfect  contract  without  it ;  for  the  law  allows  no  action 
on  a  nudum  pactum,  but  every  contract  must  have  a  consideration, 
either  expressed,  as  in  assumpsits,  or  implied,  as  in  bonds  and  cove- 
nants, but  these  latter,  though  they  are  perfect  as  to  the  form,  yet  may 
be  void  as  to  the  matter ;  as  in  a  covenant  to  stand  seised,  which  is 
void  without  a. consideration,  though  it  be  a  complete  and  perfect  deed. 

Sdl}',  It  shows  wh}'  a  contract  not  to  trade  in  any  part  of  England, 
though  with  consideration,  is  void  ;  for  there  is  something  more  than 
a  presumption  against  it,  because  it  can  never  be  useful  to  any  man  to 
restrain  another  from  trading  in  all  places,  though  it  may  be,  to  re- 
strain him  from  trading  in  some,  unless  he  intends  a  monopoly,  which 
is  a  crime. 

4thl3-,  This  shows  why  promises  in  restraint  of  trade  have  been  held 
good  ;  for  in  those  contracts,  it  is  always  necessary  to  show  the  con- 
sideration, so  that  the  presumption  of  injury  could  not  take  place,  but 
it  must  be  governed  by  the  special  matter  shown.  And  it  also  accounts 
not  only  for  all  the  resolutions,  but  even  all  the  expressions  that  are 
used  in  our  books  in  these  cases ;  it  at  least  excuses  the  vehemence  of 
Judge  Hall  in  2  H.  5,  fol.  quinto ;  for  suppose  (as  the  case  seems  to 
be)  a  poor  weaver,  having  just  met  with  a  great  loss,  should,  in  a  fit 
of  passion  and  concern,  be  exclaiming  against  his  trade,  and  declare, 
that  he  would  not  follow  it  an}'  more,  &c.,  at  which  instant,  some 
designing  fellow  should  work  him  up  to  such  a  pitch,  as,  for  a  trifling 
matter,  to  give  a  bond  not  to  work  at  it  again,  and  afterwards,  when 
the  necessities  of  his  family,  and  the  cries  of  his  children,  send  him  to 
the  loom,  should  take  advantage  of  the  forfeiture,  and  put  the  bond  in 
suit;  I  must  own,  I  think  this  such  a  piece  of  villainy,  as  is  hard  to  find 
a  name  for ;  and  therefore  cannot  but  approve  of  the  indignation  that 
judge  expressed,  though  not  his  manner^  of  expressing  it.  Surely  it 
is  not  fit  that  such  unreasonal  le  mischievous  contracts  should  be 
countenanced,  much  less  executed  by  a  court  of  justice. 

As  to  the  general  indefinite  distinction  made  between  bonds  and 
promises  in  this  case,    it  is  in  plain  words  this,  that  the  agreement 

1  Hall  expressed  himself  thus  :  A  ma  intent  vous  pvirres  aver  deraurre  sur  luv  que 
le  obligation  est  void,  eo  que  le  coudition  est  encountre  common  ley,  &c.,  per  Diea  gi 
le  plaintiff  fuit  icy,  il  irra  al  prison  tanq;  il  ust  fait  fine  an  Roy. 
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itself  is  good,  but  when  it  is  reduced  into  the  form  of  a  bond,  it  imme- 
diately becomes  void  ;  but  for  what  reason,  see  3  Lev.  241.  Now  a  bond 
may  be  considered  two  ways,  either  as  a  security,  or  as  a  compensa- 
tion ;  and 

1st,  Why  should  it  be  void  as  a  security  ?  Can  a  man  be  bound  too 
fast  from  doing  an  injury?  which  1  have  proved  the  using  of  a  trade 
contrary  to  custom  or  promise,  to  be. 

2dly,  Wh}'  should  it  be  void  as  a  compensation  ?  Is  there  any  reason 
wh}'  parties  of  full  age,  and  capable  of  contracting,  may  not  settle  the 
quantum  of  damages  for  such  an  injury?     Bract,  lib.  3,  c.  2,  sect.  4. 

It  would  be  very  strange,  that  the  law  of  England  that  delights 
so  much  in  certaint}',  should  make  a  contract  void,  when  reduced  to 
certaint}',  which  was  good,  when  loose  and  uncertain  ;  the  cases  in 
March's  Rep.  77,  191,  and  also  Show.  2,  are  but  indifferently  reported, 
and  not  warranted  by  the  authorities  they  build  upon. 

1st  Objection.  In  a  bond  the  whole  penalty  is  to  be  recovered,  but 
in  assumpsit  onl}'  the  damages. 

Response.    This  objection  holds  equally  against  all  bonds  whatever. 

2d  Objection.  Another  objection  was,  that  this  is  like  the  case  of 
an  infant,  who  maj^  make  a  promise  but  not  a  bond,  or  that  of  a  sheriff 
who  cannot  take  a  bond  for  fees. 

Response.  The  case  of  an  infant  stands  on  another  reason  (viz.), 
a  general  disability  to  make  a  deed  ;  but  here  both  parties  are  capable  ; 
neither  is  it  the  nature  of  the  bond,  but  merely  the  incapacity  of  the 
infant,  which  makes  a  bond  by  him  void,  since  there  a  surety  would  be 
liable  ;  but  it  is  otherwise  here. 

Also  the  case  of  a  sheriff  is  very  different ;  for  at  common  law  he 
could  take  nothing  for  doing  his  dut}-,  but  the  statute  has  given  him 
certain  fees  ;  but  he  can  neither  take  more,  not  a  chance  for  more,  than 
that  allows  him. 

3d  Objection.  It  was  further  objected,  that  a  promise  is  good,  and 
a  bond  void,  because  the  former  leaves  the  matter  more  at  large  to  be 
tried  by  a  jury  ;  but  what  is  there  to  be  tried  by  a  jury  in  this  case? 

Response,  1st.  It  is  to  be  tried  whether  upon  consideration  of  the 
circumstances  the  contract  be  good  or  not?  and  that  is  matter  of  law, 
not  fit  for  a  jury  to  determine. 

2dly,  It  is  to  ascertain  the  damages ;  but  ciii  bono  (say  they)  should 
that  be  done?  is  it  for  the  benefit  of  the  obligor? 

Response.  Certainly  it  ma}'  be  necessary  on  that  account  for  these 
reasons  : 

1st,  A  bond  is  more  favorable  contract  for  him  than  a  promise  ;  for 
the  penalty  is  a  re-purchase  of  his  trade  ascertained  before  hand,  and 
on  payment  thereof  ho  shall  have  it  again  ;  he  may  rather  choose  to  be 
bound  not  to  do  it  under  a  penally,  than  not  to  do  it  all. 

2(lly,  However  it  be,  it  is  his  own  act. 

3(lly,  He  can  suffer  only  by  his  knaver}',  and  surelj^  courts  of  justice 
are  not  concerned  lest  a  man  should  pay  too  dear  for  being  a  knave. 
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4thl3-,  Restraints  by  custom  may  (as  I  have  proved)  be  enforced  with 
penalties  which  are  imposed  without  the  partj^'s  consent,  nay  by  the 
injured  part}-  without  the  concurrence  of  the  other;  and  if  so,  then  a 
fortiori  he  may  bind  himself  by  a  penalty. 

Objection.  It  ma}-  perhaps  be  objected,  that  a  false  recital  of  a  con- 
sideration in  the  condition  may  subject  a  man  to  an  inconvenience, 
which  the  law  so  much  labors  to  prevent. 

Response.  But  this  is  no  more  to  be  presumed  than  false  testimony, 
and  in  such  a  case,  I  should  think  the  defendant  might  aver  against  it ; 
for  though  the  rule  be,  that  a  man  is  estopped  from  averring  against 
anything  in  his  own  deed,  yet  that  is,  supposing  it  to  be  his  deed;  for 
where  it  is  void,  it  is  otherwise,  as  in  the  case  of  an  usurious  contract. 

The  application  of  this  to  the  case  at  bar  is  very  plain :  here  the  par- 
ticular circumstances  and  consideration  are  set  forth,  upon  which  the 
court  is  to  JHdge,  whether  it  be  a  reasonable  and  useful  contract. 

The  plaintiff  took  a  baker's  house,  and  the  question  is,  whether  he 
or  the  defendant  shall  have  the  trade  of  this  neighborhood?  the  con- 
cern of  the  public  is  equal  on  both  sides. 

What  makes  this  the  more  reasonable  is,  that  the  restraint  is  exactly 
proportioned  to  the  consideration  (viz.),  the  term  of  five  3'ears. 

To  conclude  :  In  all  restraints  of  trade,  where  nothing  more  appears, 
the  law  presumes  them  bad  ;  but  if  the  circumstances  are  set  forth,  that 
presumption  is  excluded,  and  the  Court  is  to  judge  of  those  circum- 
stances, and  determine  accordingl}-;  and  if  upon  them  it  appears  to  be 
a  just  and  honest  contract,  it  ought  to  be  maintained. 

For  these  reasons  we  are  of  opinion,  that  the  plaintiff  ought  to  have 
judgment. 


JOHN   KINDLAN   COLLINS  v.   JAMES   LOCKE. 
In  the  Privy  Council,  July  5,  8,  26,  1879. 

[Reported  in  4  Appeal  Cases,  674.] 

The  judgment  of  their  Lordships  was  delivered  by  Sir  Montague  E. 
Smith :  — 

The  action  in  which  this  appeal  has  been  brought  arises  out  of  a 
contract  entered  into  between  certain  persons  carrying  on  the  business 
of  stevedores  in  the  port  of  Melbourne  for  regulating  and  distributing 
among  them  the  stevedoring  of  ships  in  that  port. 

By  the  deed  which  contains  the  agreement,  the  four  parties  to  it, 
viz  ,  the  firm  of  George  Washington  Robbins  and  Francis  Robbins  Col- 
lins (the  defendant  in  the  action,  and  the  present  appellant),  Alfred 
John  Johnson,  and  Locke  (the  plaintiff,  and  the  respondent  in  this 
appeal),  covenanted  with  each  other,  first,  that  "as  between  the  par- 
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ties "  Messrs  Robbins  should  "be  absolutely  entitled  to  the  business 
of  stevedoring  all  ships  which  should  arrive  in  the  port  of  Melbourne 
consigned  to  the  firm  of  Dalgety,  Blackwood,  &  Co.,"  and  that  each  of 
the  other  parties  (using  the  words  above  cited  as  to  each)  should  be 
absolutely  entitled  to  the  business  of  stevedoring  all  ships  which  should 
arrive  in  the  port  consigned  to  certain  other  firms,  viz.,  the  defend- 
ant to  those  consigned  to  J.  H.  White  &  Co.,  Johnson  to  those  con- 
signed to  MacFarlane  &  Co.,  and  the  plaintiflT  to  those  consigned  to 
Holmes,  White,  &  Co.,  R.  Towns  &  Co.,  and  King,  Meng,  &  Co.,  and  that 
the  parties  should  be  absolutely  entitled  for  their  own  use  to  the  profits 
arising  from  such  stevedoring  respectively.  This  first  covenant  con- 
cludes as  follows  :  "  And  neither  of  them  the  said  several  parties  hereto 
shall  not  (sic),  nor  will,  save  as  hereinafter  expressly  provided,  under- 
take to  be  in  any  way  concerned  in  or  interfere  in  the  stevedoring,  either 
in  whole  or  in  part,  of  an}-  ship  or  vessel  consigned  to  any  of  the  said 
persons  or  firms  hereinbefore  particularly-  mentioned  otherwise  than 
according  to  the  provision  in  that  behalf  hereinbefore  contained." 

The  second  and  third  clauses  of  the  deed  are  in  the  following 
terms :  — 

"2.  That  if  any  or  either  of  the  said  firms  hereinbefore  named 
shall  refuse  to  allow  the  stevedoring  of  any  ship  or  ships  consigned 
to  them  to  be  done  b}'  the  party  who,  under  the  last  preceding  clause 
shall  be  entitled  thereto,  but  shall  require  any  other  or  others  of  the 
said  parties  hereto  to  do  the  stevedoring  thereof,  then  and  in  such 
case  such  party  so  required  shall  and  will  give  an  equivalent  to  the 
person  who  shall  lose  the  stevedoring  of  such  ship  or  ships,  such 
equivalent  to  be  determined,  in  case  of  disagreement  between  the 
parties,  by  two  disinterested  persons,  to  be  nominated  by  Mr.  James 
Allison  Crane,  and  an  umpire  to  be  named  by  such  arbitrators,  in  case 
they  disagree. 

"3.  That  the  stevedoring  of  all  ships  not  consigned  to  any  of  the 
hereinbefore  mentioned  firms  shall  be  taken  and  stevedored  in  the  fol- 
lowing order :  that  is  to  sa}',  the  first  ship  to  arrive  after  the  date 
hereof  to  be  stevedored  by  the  said  John  Kindlan  Collins,  the  second 
by  the  said  Francis  Robbins,  the  third  by  the  said  George  Washington 
Robbins,  and  the  fourth  by  the  said  Alfred  Joseph  Johnson,  and  so  on 
in  such  order  during  the  continuance  of  these  presents,  it  being  ex- 
pressly agreed  that  the  said  James  Locke  shall  not  be  entitled  to  the 
stevedoring  of  any  ships  or  vessels  save  those  consigned  to  the  said 
firms  of  Holmes,  White,  &  Co.,  R.  Towns  &  Co.,  and  King,  Meng,  & 
Co." 

The  above  clauses  disclose  the  object  and  nature  of  the  contract,  but 
questions  arose  on  otlier  clauses  of  the  deed. 

The  fifth  clause  provides  that  if  any  of  the  firms  mentioned  in  the 
first  clause  should  cease  to  carry  on  business,  or  if  the  number  of  ships 
consigned  to  any  of  them  should  be  materially  diminished,  a  readjust- 
ment should  be  made  of  the  distribution  of  the  ships  ;  and  in  case  any 
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firm  should  cease  to  carry  on  business,  the  party  losing  such  firm 
should  be  entitled  to  make  a  selection  of  another  firm  in  Melbourne, 
subject  to  arbitration  in  case  of  disagreement. 

The  9th  clause  is  a  covenant  for  the  payment  of  £1,000  as  liquidated 
damages  for  the  breach  of  any  of  the  covenants,  and  the  10th  contains 
a  provision  for  the  submission  of  disputes  to  arbitrators,  the  terms  of 
which  will  be  more  fully  referred  to  hereafter. 

R.  Towns  &  Co.,  one  of  the  firms  assigned  to  the  plaintiff,  was  dis- 
solved, and  a  new  firm,  Stewart,  Couch,  &  Co.,  succeeded  to  its 
business,  and  was  selected  by  the  plaintiff  under  the  clause  of  the  agree- 
ment above  referred  to. 

The  declaration,  after  setting  out  the  deed,  alleged  three  breaches. 
The  first  and  second  have  been  abandoned  b}'  the  plaintiff's  counsel, 
and  the  action  is  thus  reduced  to  the  last  breach.  The  averments 
which  precede  that  breach  allege  that  the  plaintiff  had  selected  Stewart, 
Couch,  &  Co.  in  the  place  of  R.  Towns  &  Co. ;  that  certain  ships  arrived 
in  Melbourne  consigned  to  Stewart,  Couch,  &  Co.,  and  that  although 
that  firm  did  not  refuse  to  allow  the  stevedoring  of  these  ships  to  be 
done  by  the  plaintiff,  yet  the  defendant  did  the  stevedoring  of  them, 
whereby  the  plaintifi"  lost  the  profit  which  would  otherwise  have  accrued 
to  him. 

On  the  first  plea  nothing  arises.  The  second  denies  the  breaches. 
The  third  sets  out  the  arbitration  clause,  and  avers  that  no  arbitrators 
had  been  appointed,  nor  award  made.  The  fourth  sets  out  the  deed 
at  length,  and  avers  that  there  was  no  consideration  for  it,  save  as 
appears  b}'  the  deed  ;  the  object  of  the  plea  being  to  raise  the  question 
that  the  deed  was  void  as  being  in  restraint  of  trade.  The  fifth  denies 
that  the  plaintifi'  selected  Stewart,  Couch,  &  Co.  in  place  of  R.  Towns 
&  Co.  ;  and  the  last  plea  avers  that  the  other  parties  to  the  deed  did 
not  agree  to  such  selection. 

The  plaintitf  demurred  to  the  third  and  fourth  pleas,  and  took  issue 
on  the  others. 

The  particulars  in  the  action  mentioned  three  ships  —  the  "Jason" 
"Clara,"  and  "Eastern  Monarch" — as  having  been  stevedored  by 
the  defendant  in  breach  of  the  agreement ;  but  it  has  been  admitted 
that  the  action  is  not  maintainable  in  respect  of  the  "Jason." 

The  evidence  given  at  the  trial  was  short  and  meagre.  The  follow- 
ing are  the  facts  appearing  upon  it,  so  far  as  they  are  material  to  the 
points  remaining  to  be  decided  upon  this  appeal :  — 

The  "  Clara"  arrived  at  Melbourne  consigned  to  Stewart,  Couch,  & 
Co.  No  question  arises  upon  the  unloading,  which  was  done  by  the 
plaintiflT.  The  "Clara"  then  passed  out  of  the  hands  of  Stewart, 
Couch.  &  Co.  into  those  of  Poole,  Picken,  &  Co.,  who  employed  the 
defendant  to  stevedore  her  for  the  outward  voyage,  which  he  did. 

The  "Eastern  Monarch"  also  arrived  at  Melbourne  consigned  to 
Stewart,  Couch,  &  Co.  The  defendant  both  loaded  and  unloaded  her. 
Stewart,  Couch,  &  Co.  had  nothing  to  do  with  the  stevedores.     This 
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ship  also  passed  into  the  hands  of  other  merchants,  viz.,  Bright  and  J. 
H.  White,  who  employed  the  defendant  to  load  her.  It  does  not 
appear  who  were  the  persons  who  employed  hira  to  unload  the  ship. 

A  verdict  was  found  for  the  plaintiff,  with  the  following  damages : 
viz.,  £125  for  the  "  Clara,"  and  £155  for  the  "  Eastern  Monarch."  A 
rule  iiisi  was  obtained  to  set  aside  the  verdict  and  enter  it  for  the 
defendant,  on  the  ground  that  the  third  plea  was  proved,  or  to  reduce 
the  damages  to  £20,  on  the  ground  that  under  the  terms  of  the  agi-ee- 
ment  the  plaintiff  was  only  entitled  to  recover  the  profit  of  unloading 
the  "  Eastern  Monarch." 

The  other  points  referred  to  in  the  rule  relate  to  the  breaches  which 
are  now  abandoned. 

The  Supreme  Court,  after  ai'gument,  discharged  the  above  rule,  and 
has  also  given  judgment  for  the  plaintiff  upon  the  demurrers  to  the  third 
and  fourth  pleas. 

There  was  really  no  issue  in  fact  taken  upon  the  third  plea,  and  no 
verdict  could  properly  be  entered  upon  it.  The  question  on  it  is  raised 
by  the  demurrer. 

The  point  as  to  the  reduction  of  the  damages  depends  upon  what 
may  be  held  to  be  the  right  construction  of  the  agreement.  It  was 
contended  on  this  point  by  the  defendant  that  the  agreement  was  con- 
fined to  the  work  done  for  ships  whilst  in  the  hands  of  those  who  were 
the  consignees  on  their  arrival  in  the  port ;  but  this  would  not  seem 
to  have  been  the  intention  of  the  parties,  to  be  gathered  from  the  gen- 
eral tenor  and  the  particular  language  of  the  agreement.  The  ships 
allotted  to  each  of  the  parties  are  "  those  which  shall  arrive  in  the  port 
of  Melbourne  consigned  to  particular  firms."  This  language  is  appar- 
ently used  to  describe  the  class  or  set  of  ships  to  which  each  party  is  to 
be  absolutely  entitled  until  their  next  departure  from  the  port. 

The  agreement,  particularly  with  reference  to  clause  3,  seems  to  be 
an  attempt  to  make  provision  for  distributing  the  stevedoring  business 
of  all  ships  arriving  in  the  port  amongst  the  parties  to  the  deed,  and 
one  mode  adopted  for  ascertaining  the  set  or  class  of  ships  to  which 
each  is  to  be  entitled  is  by  reference  to  the  firms  to  which  ships  are  on 
arrival  consigned.  It  is  of  course  quite  usual,  and  is  shown  to  be  so 
by  the  evidence  given  in  the  case,  that  ships  should  be  chartered  or 
loaded  by  others  than  the  original  consignees ;  and  if  the  defendant's 
construction  of  the  agreement  were  correct,  it  would  follow  that  the 
parties  would  have  provided  only  for  the  unloading  of  ships  upon  which 
there  is  comparatively  little  profit,  and  would  in  many,  if  not  in  most 
cases,  have  left  out  of  their  agreement  the  larger  and  more  profitable 
business  of  loading  them  with  the  outward  cargoes. 

Their  Lordships,  therefore,  agree  with  the  judges  of  the  Supreme 
Court  in  the  construction  they  have  placed  upon  the  agreement  on  this 
point,  and  think  that  so  much  of  the  rule  as  prayed  for  a  reduction  of 
damages  was  rightly  discharged.  They  may,  however,  observe  here 
that  the  ■  plaintiff,  who  insists  on  the  construction  which  enables  him,  if 
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the  action  is  otherwise  maintainable,  to  retain  the  full  amount  of  dam* 
ages  awarded  b}'  the  jury,  cannot  escape  from  the  effect  of  this  con- 
struction upon  the  question  of  the  validit}^  of  the  agreement  with 
reference  to  the  objection  that  it  is  void  as  being  in  restraint  of  trade. 

That  question  arises  on  the  demurrer  to  the  fourth  plea. 

The  objects  which  this  agreement  has  in  view  are  to  parcel  out  the 
stevedoring  business  of  the  port  amongst  the  parties  to  it,  and  so 
to  prevent  competition,  at  least  among  themselves,  and  also,  it  may 
be,  to  keep  up  the  price  to  be  paid  for  the  work.  Their  Lordships  are 
not  prepared  to  say  that  an  agreement  having  these  objects  is  invalid, 
if  carried  into  effect  by  proper  means,  —  that  is,  by  provisions  reasonably 
necessary  for  the  purpose,  —  though  the  effect  of  them  might  be  to  create 
a  partial  restraint  upon  the  power  of  the  parties  to  exercise  their  trade. 

The  questions  for  consideration  appear  to  them  upon  the  authorities 
to  be,  whether  and  how  far  the  prohibitions  of  this  deed,  having  regard 
to  its  objects,  are  reasonable. 

The  numerous  cases  which  have  been  decided  on  this  subject  are 
collected  in  the  notes  to  Mitchel  v.  Rej'nolds  in  the  first  volume  of 
Smith's  Leading  Cases.  It  may  be  gathered  from  them  that  agree- 
ments in  restraint  of  trade  are  against  public  policy  and  void,  unless 
the  restraint  the}'  impose  is  partial  only,  and  the}'  are  made  on  good 
consideration,  and  are  reasonable.  The  courts  are  not  disposed  to 
measure  the  adequacy  of  the  consideration,  if  a  real  and  bond  fide  con- 
sideration exists,  and  the  modern  decisions  have  mostly  turned  on  the 
question  of  the  reasonableness  of  the  restraint  in  relation  to  the  objects 
of  the  contract.  It  was  said  b}'  Lord  EUenborough,  in  delivering  the 
judgment  of  the  court  in  Gale  v.  Reed,  8  East,  86,  "  The  restraint  on 
one  side  meant  to  be  enforced  should  in  reason  be  co-extensive  only 
with  the  benefits  meant  to  be  enjoyed  on  the  other."  He  went  on  to 
sa}',  "  As  the  carrying  the  restraint  further  would  be  arbitrar}-  and  use- 
less between  the  parties,  a  construction  which  would  have  that  effect 
must  be  reluctantly  resorted  to ;  "  and  for  that  reason  a  construction 
which  would  not  have  this  effect  was  given  to  the  particular  agreement 
in  that  case. 

In  the  case  of  Horner  v.  Graves,  7  Bing.  743,  Tindal,  C.  J.,  in  deliv- 
ering the  judgment  of  the  court,  said  :  "  We  do  not  see  how  a  better 
test  can  be  applied  to  the  question,  whether  reasonable  or  not,  than  by 
considering  whether  the  restraint  is  such  only  as  to  afford  a  fair  protec- 
tion to  the  interests  of  the  part}'  in  favor  of  whom  it  is  given,  and  not 
so  large  as  to  interfere  with  the  interests  of  the  public.  Whatever 
restraint  is  larger  than  the  necessary  protection  of  the  party  can  be  of 
no  benefit  to  either ;  it  can  only  be  oppressive,  and  if  oppressive,  it  is  in 
the  eye  of  the  law  unreasonable." 

The  law  as  to  the  reasonableness  of  the  restraint  in  contracts  of  thig 
kind  was  very  fully  considered  in  the  judgment  of  the  Court  of  Ex- 
chequer in  the  case  of  Mallan  and  Others  v.  May,  11  M.  &  W.  653. 
There,  by  a  deed  under  which  the  defendant  became  assistant  to  the 
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plaintiffs  in  their  business  of  surgeon  dentists,  he  covenanted  that  he 
would  not  can-}'  on  that  business  in  London,  "  or  in  an}-  of  the  towns  or 
places  in  England  or  Scotland  where  the  plaintiffs  might  have  been  prac- 
tising before  the  expiration  of  the  defendant's  service."  The  dec- 
laration contained  two  breaches,  —  the  first  for  practising  in  London, 
the  second  for  practising  in  another  place  where  the  plaintiffs  had  prac- 
tised. The  court  adopted  the  principle  of  the  decision  in  Horner  v. 
Graves,  7  Bing.  743;  and  holding  the  contract  to  be  divisible,  decided 
that  the  prohibition  against  practising  in  London  was  reasonable  and 
good,  but  that  the  covenant  against  practising  in  other  towns  and 
places  went  be^'ond  what  the  protection  of  any  interests  of  the  plain- 
tiffs required,  and  was,  therefore,  an  unreasonable  restriction.  The 
court  accordingly  gave  judgment  for  the  plaintiffs  on  the  first  breach, 
and  for  the  defendant  on  the  second.  The  principles  on  which  this 
case  was  decided  were  upheld  by  the  Exchequer  Chamber  in  Price 
V.  Green,  16  M.  &  W.  346. 

Apph'ing  the  rule  to  be  collected  from  the  authorities,  it  appears  to 
their  Lordships  that  the  provision  contained  in  the  second  clause  of  the 
deed,  viz.,  that  if  either  of  the  named  persons  should  refuse  to  allow  the 
stevedoring  of  any  ship  to  be  done  by  the  party  entitled  to  it  under  the 
first  clause,  and  should  require  one  of  the  other  parties  to  do  it,  such  party 
so  required  should  give  an  equivalent  to  the  party  who  lost  the  steve- 
doring, to  be  determined  by  arbitrators,  is  not  unreasonable,  since  it 
provides  in  a  fair  and  reasonable  way  for  each  party  obtaining  the 
benefit  of  the  stevedoring  of  the  ships  to  which  by  the  contract  he  was 
to  be  entitled.  Each  party  might  in  turn  derive  benefit  from  this 
clause,  and  one  of  the  four  firms  would  always  get  the  profit  of  the  ship 
stevedored,  though  the  work  might  be  done  by  another  of  them.  As 
regards  the  merchant,  also,  he  can  have  his  ship  stevedored  by  the 
parly  whom  he  may  require  to  do  it ;  at  least  there  is  no  prohibition 
against  his  having  it  so  done. 

But  the  operation  of  the  covenant  at  the  end  of  the  first  clause,  upon 
which  the  third  breach  in  the  action  is  founded,  is  productive  of  wholly 
different  results.  That  covenant  is  only  modified  by  clause  2  as  re- 
gards the  original  consignees,  and  therefore  in  the  case  of  ships  passing 
out  of  the  hands  of  the  named  firms  to  which  they  were  consigned  on 
arrival,  and  being  chartered  or  loaded  by  other  merchants  (which  is  the 
present  case),  the  effect  of  the  covenant  is  that  as  to  such  ships,  if  the 
raercliants  loading  them  should  not  choose  to  employ  the  party  to 
the  agreement  who,  as  between  themselves,  was  entitled  to  do  the  steve- 
doring, all  the  parties  to  the  agreement  are  deprived  of'the  work;  in 
the  words  of  Mr.  Justice  Fellows,  such  ships  are,  "  so  to  speak,  tabooed 
U>  them  all."  The  covenant  in  such  cases  restrains  three  of  the  four 
parties  to  the  agreement  from  exercising  their  trade,  without  giving 
any  ijrofit  or  benefit  to  compensate  for  the  restriction  to  either  of  the 
four,  whilst  the  combination  they  have  thus  entered  into  is  obviously 
detrimental  to  the  public,  by  depriving  the  merchants  of  the  power  of 
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emplo^'ing  any  of  these  parties,  who  are  probably  the  chief  stevedores 
of  the  port,  to  load  their  ships  unless  in  each  case  they  employ  the  one 
of  tae  four  to  whom  the  ship,  as  between  themselves,  has  been  allotted, 
however  great  and  well  founded  their  objections  may  be  to  employ 
him.  Such  a  restriction  cannot  be  justified  upon  any  of  the  grounds  on 
which  partial  restraints  of  trade  have  been  supported.  It  is  entirely 
beyond  anything  the  legitimate  interests  of  the  parties  required,  and  is 
utterly  unprofitable  and  unnecessar}',  at  least  for  any  purpose  that  can 
be  avowed. 

Yet  a  construction  of  the  clause  producing  the  above-mentioned  con- 
sequences is  that  on  which  the  plaintiff  insists,  and  on  which  he  is 
compelled  to  rely  to  sustain  his  only  remaining  breach.  He  is  not  in  a 
position  to  maintain  his  action  upon  the  second  clause  of  the  agreement, 
because  Stewart,  Couch,  &  Co.  did  not  refuse  to  employ  him  to  do  the 
work,  and  even  if  he  could  have  brought  his  case  within  that  clause, 
he  must  have  failed  in  this  action,  because,  as  was  rightl}-  held  b}-  the 
court  below  in  dealing  with  the  second  breach,  the  action  will  not  lie 
under  clause  2  until  the  amount  of  the  equivalent  to  be  paid  has  been 
ascertained  in  the  manner  required  b}'  that  clause. 

The  part  of  the  agreement  which  is  open  to  objection,  though  difi'ering 
in  its  circumstances  and  in  the  degree  of  the  restraint  which  it  imposes 
on  the  freedom  of  trade,  is  not  distinguishable  in  its  nature  from  that 
which  was  held  to  be  void  in  Hilton  v.  Eckersley,  6  E.  &  B.  47  ;  ibid. 
67  ;  whilst  it  cannot  be  justified  on  the  ground  upon  which  Mr.  Justice 
Erie  (who  differed  from  the  majority  of  the  court)  thought  the  contract 
in  that  case  might  be  supported,  viz.,  that  it  might  be  necessary  for 
the  protection  of  the  lawful  interests  of  the  parties.  The  object  of  the 
contracting  parties  in  that  case  was  to  protect  their  interests  as  mas- 
ters against  combinations  of  workmen  bj-  an  agreement  to  conduct 
their  works,  or  wholly  or  partially  to  suspend  them  for  a  time,  as  the 
majority  should  resolve  ;  and  the  learned  judge  thought  that  this  object 
justified  the  mutual  restraint  of  trade  which  they  imposed  on  each  other. 

Upon  the  construction,  therefore,  which  the  plaintiff  has  placed  upon 
the  covenant  in  question,  and  which  upon  the  whole  their  Lordships 
are  of  opinion  is  correct,  they  think,  for  the  reasons  above  stated,  that 
it  creates  an  unreasonable  restraint  upon  the  parties  in  their  trade, 
and  ought  not  to  receive  the  aid  of  the  courts  to  enforce  it.  The}' 
have  already  said  that  this  objection  does  not  apply  to  clause  2  of  the 
deed,  and  they  consequently  think  that  judgment  on  the  demurrer  to 
the  fourth  plea  should  be  entered  for  the  defendant  as  to  the  first  and 
third  breaches,  but  for  the  plaintiff  as  to  the  second  breach. 

The  remaining  question  is  that  raised  by  the  demurrer  to  the  third 
plea,  though,  after  the  opinion  which  their  Lordships  have  just  ex- 
pressed, the  decision  of  it  is  only  material  as  regards  costs. 

The  question  so  raised  is,  whether  the  general  arbitration  clause 
(clause  11)  aflTords  an  answer  to  the  action,  there  having  been  no  arbi- 
tration and  no  award  under  it 
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Since  the  case  of  Scott  v.  Avery,  in  the  House  of  Lords  (5  H.  L.  C. 
811),  the  contention  that  such  a  clause  is  bad  as  an  attempt  to  oust  the 
courts  of  jurisdiction  may  be  passed  b}'.  The  questions  to  be  consid- 
ered in  the  case  of  such  clauses  are,  whether  an  arbitration  or  award 
is  necessar}'  before  a  complete  cause  of  action  arises,  or  is  made  a 
condition  precedent  to  an  action,  or  whether  the  agreement  to  refer 
disputes  is  a  collateral  and  independent  one.  That  question  must  be 
determined  in  each  case  by  the  construction  of  the  particular  contract, 
and  the  intention  of  the  parties,  to  be  collected  from  its  language. 
The  provision  in  the  second  clause  of  this  contract  falls,  as  their  Lord- 
ships have  already  said,  within  the  first-mentioned  category,  because 
the  equivalent  to  be  given  in  lieu  of  the  profit  would  not  be  payable 
until  the  amount  of  it  had  been  ascertained  in  the  manner  prescribed. 
But  the  11th  clause,  according  to  the  intention  to  be  collected  from  the 
whole  deed,  appears  to  them,  though  b}-^  no  means  with  clearness,  to 
be  a  collateral  and  independent  agreement.  It  extends  to  all  doubts, 
differences,  and  disputes  which  should  arise  touching  the  agreement, 
and  stipulates  that  all  matters  in  difference  should  be  submitted  to 
arbitrators. 

The  learned  counsel  for  the  defendant  strongly  relied  on  the  part  of 
the  clause  which  is  in  these  words :  "  And  the  award  of  the  arbitrators 
shall  be  conclusive,  and  any  of  the  parties  shall  not  be  entitled  to  com- 
mence or  maintain  any  action  at  law  or  suit  in  equity-  in  respect  of  the 
matters  so  submitted  as  aforesaid,  except  for  the  amount  or  amounts 
by  the  said  award  determined  to  be  paid  by  any  one  or  more  of  the 
said  parties  to  the  other  or  others  of  them,  or  otherwise  in  accordance 
with  the  terms  and  conditions  of  the  said  award,  as  to  the  acts  or 
deeds  to  be  made,  done,  executed,  and  performed." 

This  passage,  no  doubt,  contains  negative  words,  but  there  is  ambigu- 
ity in  the  words  "  in  respect  of  the  matters  so  submitted  as  aforesaid," 
as  to  whether  they  were  meant  to  apply  to  all  matters  which  were  to  be 
submitted  to  arbitrators  under  the  clause,  or  to  the  matters  which, 
after  they  arose,  had  been  specifically  submitted  in  the  manner  pre- 
scribed. Looking  out  of  this  clause,  it  is  material  to  consider  clause  9, 
•which  is  as  follows :  "  That  in  case  of  any  breach  or  non-performance 
by  any  of  the  parties  hereto  of  any  or  either  of  the  covenants  or  agree- 
ments hereinbefore  contained,  such  party  so  committing  such  breach, 
or  not  performing  such  covenant  or  agreement,  shall  and  will  well  and 
truly  pay  unto  each  of  the  other  parties  hereto  respective!}',  their  or 
his  executors,  administrators,  or  assigns,  the  sum  of  one  thousand 
pounds,  as  and  for  liquidated  damages  for  such  breach  or  non-perform- 
ance, but  without  prejudice  nevertheless  to  the  right  of  any  of  the  said 
parties  hereto  to  enforce  the  specific  performance  of  the  covenants  and 
agreements  lioreinljefore  contained,  or  any  or  either  of  them." 

It  may  he  inferred  from  tliis  clause  that  the  parties  contemplated 
that  an  action  might  l)e  brought  for  these  damages,  and  with  reference 
to  the  proviso  to  the  clause,  that  they  intended  to  reserve  the  right  to 
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bring  a  suit  for  specific  performance.  Their  Lordships  are,  therefore, 
disposed  to  think  that  the  negative  words  in  the  arbitration  clause 
were  only  intended  to  apply  to  matters  actually  submitted  to  arbitra- 
tion. They  will  not,  therefore,  disturb  the  judgment  of  the  court  below 
on  this  point. 

The  other  points  mentioned  by  the  appellant's  counsel  were  disposed 
of  during  the  argument. 

In  the  result,  their  Lordships  are  of  opinion  that  the  rule  nisi,  so 
far  as  it  prays  to  enter  the  verdict  for  the  defendant  on  the  first  and 
second  breaches,  should  be  made  absolute,  and  as  to  the  rest  should  be 
discharged  ;  that  the  judgment  for  the  plaintiff  on  the  demurrer  to  the 
third  plea  should  be  affirmed ;  and  that  the  judgment  for  the  plaintiflf 
on  the  demurrer  to  the  fourth  plea  should  be  reversed  as  to  the  1st  and 
3d  breaches,  and  judgment  entered  as  to  these  breaches  for  the  defend- 
ant, and  they  will  humbly  advise  her  Majesty  accordingly. 

The  appellant  ha\ang  succeeded  only  on  the  point  of  the  partial 
invalidit}'  of  the  agreement,  in  respect  to  which  both  parties  are  equally 
in  fault,  their  Lordships  will  make  no  order  as  to  the  costs  of  this 
appeal. 


THORSTEN  NORDENFELT,  Appellant,  v.  THE  MAXIM  NOR- 
DENFELT  GUNS  AND  AMMUNITION  COMPANY,  LIM- 
ITED,   Respondents. 

In  the  House  of  Lords,  July  31,  1894. 

[Reported  in  [1894]  Appeal  Cases,  535.] 

Lord  Herschell,  L.  C.  My  Lords,  the  question  raised  by  this 
appeal  is,  whether  a  covenant  entered  into  between  the  parties  can 
be  enforced  against  the  appellant,  or  whether  it  is  void  as  being  in 
restraint  of  trade. 

The  covenant  in  question  was  contained  in  an  agreement  of  the  12th 
of  September,  1888,  and  was  in  these  terms  "  (2.)  The  said  Thorsten 
Nordenfelt  shall  not,  during  the  term  of  25  years  from  the  date  of  the 
incorporation  of  the  company,  if  the  company  shall  so  long  continue 
to  carrv  on  business,  engage  except  on  behalf  of  the  company  either 
directly  or  indirectly  in  the  trade  or  business  of  a  manufacturer  of 
guns,  gun-mountings,  or  carriages,  gunpowder  explosives,  or  ammuni- 
tion or  in  any  business  competing  or  liable  to  compete  in  any  wa}'  with 
that  for  the  time  being  carried  on  by  the  company  :  provided  that  such 
restriction  shall  not  apply  to  explosives  other  than  gunpowder  or  to 
subaqueous  or  submarine  boats  or  torpedoes  or  castings  or  forgings  of 
steel  or  iron  or  alloys  of  iron  or  of  copper.  Provided  also  that  the  said 
Thorsten  Nordenfelt  sliall  not  be  released  from  this  restriction  by  the 
company  ceasing  to  carry  on  business  merely  for  the  purpose  of  recon- 
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stitution  or  with  a  view  to  the  transfer  of  the  business  thereof  to  an- 
other company  so  long  as  such  other  company  taking  a  transfer  thereof 
shall  continue  to  carry  on  the  same."  The  agreement  also  provided 
that  the  appellant  should,  for  seven  years  from  the  incorporation  of  the 
respondent  compau}',  retain  the  share  qualification  of  a  director,  and 
should  act  as  managing  director  of  the  company',  at  a  remuneration  of 
£2000  a  year,  together  with  a  commission  upon  the  net  profit  of  the 
company. 

Before  directing  attention  to  the  particular  terms  of  the  covenant,  and 
to  the  considerations  to  which  it  gives  rise,  it  is  necessary  to  advert  to 
the  position  of  the  parties  at  the  time  the  agreement  was  entered  into. 

The  appellant  had,  prior  to  March,  1886,  obtained  patents  for  im- 
provements in  quick-firing  guns,  and  carried  on,  amongst  other  things, 
the  business  of  the  manufacture  of  such  guns  and  of  ammunition.  In 
that  month  he  procured  the  registration  of  a  limited  liability  company, 
which  was  to  take  over  his  business,  with  the  business  assets  and 
liabilities.  On  the  5th  of  March,  1886,  an  agreement  was  made  be- 
tween the  appellant  and  the  Nordenfelt  Guns  and  Ammunition  Com- 
pany by  which  the  company  was  to  purchase  the  good-will  of  the 
appellant's  business,  and  all  the  stock,  plant,  and  patents  connected 
therewith,  he  covenanting  to  act  as  managing  director  for  a  period  of 
five  years,  and  so  long  as  the  Nordenfelt  Company'  should  continue  to 
carr}'  on  business  "  not  to  engage,  except  on  behalf  of  such  company, 
either  directly  or  indirectly  in  the  trade  or  business  of  a  manufacturer 
of  guns  or  ammunition,  or  in  any  business  competing  or  liable  to  com- 
pete in  any  way  with  that  carried  on  by  such  company." 

The  agreement  for  purchase  was  duly  carried  into  effect,  and  the 
price  paid  to  the  appellant,  namely,  £237,000  in  cash,  and  £50,000 
in  paid-up  shares  of  the  company.  In  July,  1888,  negotiations  were 
entered  into  for  the  amalgamation  of  the  Nordenfelt  Company  and 
the  Maxim  Gun  Company,  and  for  the  transfer  of  their  business  and 
assets  to  a  new  company,  to  be  called  the  Maxim-Nordenfelt  Guns 
and  Ammunition  Corapan}'. 

By  an  agreement  for  the  amalgamation  of  the  two  companies,  dated 
the  3d  of  July,  1888,  and  made  between  the  Maxim  Company,  the 
Nordenfelt  Company,  and  P.  Thaine,  on  behalf  of  the  new  company, 
the  Nordenfelt  Company  agreed  that  they  would  procure  the  appellant 
to  enter  into  the  agreement  which  was  afterwards  embodied  in  the 
instrument  of  the  12th  of  September,   1888. 

The  respondents  were  incorporated  on  the  17th  of  July,  1888,  and 
on  the  8th  of  August  the  agreement  of  the  3d  of  July  was  adopted  by 
the  company.  It  is  to  be  noted  that  at  the  time  when  this  agreement 
was  entered  into,  to  which  the  Nordenfelt  Company  was  a  party,  the 
app'-liant  was  managing  director  of  that  company,  and  that,  in  the 
mt.'inorandum  of  association  of  ihe  amalgamated  company  which  was 
signed  l)y  the  appellant,  the  objects  of  the  company  were  stated  to  be, 
inter  aliUy  not  only  the  adoption  of  the  agreement  of  the  3d  of  July, 
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but  also  "  to  acquire,  undertake,  and  carr}'  on  as  successors  to  the 
Maxim  Gun  Corapan\-  and  the  Nordenfelt  Guns  and  Ammunition 
Company,  the  good-will  of  the  trade  and  businesses  heretofore  carried 
on  by  such  companies  and  each  of  them,  and  the  property  and  rights 
belonging  to  or  held  in  connection  therewith  respectively." 

This  is  of  importance,  because  the  appellant  in  a  forcible  argument 
pointed  out  that  the  judgment  of  the  Court  of  Appeal  was  largely 
founded  on  the  fact  that  the  covenant  in  question  was  entered  into  in 
connection  with  the  sale  of  the  good-will  of  the  appellant's  business,  and 
was  designed  for  the  protection  of  the  good-will  so  sold,  and  he  con- 
tended tliat  tliis  was  an  error,  inasmuch  as  there  was  no  sale  b}'  him  of 
the  good-will  on  that  occasion,  he  having  already  parted  with  it  to  the 
Nordenfelt  Company,  the  later  sale  being  by  that  company  and  not 
by  him. 

I  think  it  is  impossible  to  accede  to  this  contention.  Upon  the  sale 
by  the  appellant  to  the  Nordenfelt  Company,  the  good-will  was  con- 
veyed to  them,  and  was  protected  by  a  covenant  in  some  respects 
larger  tlian  the  one  he  entered  into  in  September,  1888,  but  it  was 
limited  to  tiie  time  during  which  that  company  should  carry  on  busi- 
ness ;  it  therefore  necessarily  ceased  when  the  Nordenfelt  Company 
and  the  Maxim  Company  were  absorbed  by  the  new  company.  But 
in  the  agreement  for  the  amalgamation  (to  the  making  of  which,  as 
I  said,  the  appellant  was  a  party)  the  covenant  which  the  Nordenfelt 
Company  undertook  to  ol)tain  from  the  appellant  was  to  be  in  addition 
to  the  transfer  by  the  Nordenfelt  Company  of  the  full  benefit  of  any 
obligations  which  Mr.  Nordenfelt  was  then  under  to  that  company, 
and  by  the  terms  of  the  memorandum  of  association  of  the  new  com- 
pany the  ol>ject  was,  as  I  have  shown,  stated  to  the  world  to  be  the 
acquisition  of  the  good-will  of  the  Nordenfelt  Company. 

My  Lords,  in  view  of  these  facts,  I  think  the  case  must  be  treated 
on  precisely  the  same  footing  as  if  the  obligations  of  the  covenant 
under  consideration  had  l)een  undertaken  in  connection  with  the  direct 
transfer  to  the  respondents  of  the  good-will  of  the  appellant's  business 
and  with  the  object  of  protecting  it. 

The  ap[)ellant  mainly  relied  upon  the  fact  that  the  covenant  was 
general,  that  is  to  say,  unlimited  in  respect  of  area,  and  argued  that 
it  was  thr'refore  void.  I  think  it  was  long  regarded  as  established,  as 
part  of  the  common  law  of  England,  that  such  a  general  covenant 
could  not  be  supported. 

In  earh-  times  all  agreements  in  restraint  of  trade,  whether  general 
or  restricted  to  a  particular  area,  would  probably  have  been  held  bad  ; 
but  a  distinction  came  to  be  taken  between  covenants  in  general  re- 
straint of  trade  and  those  where  the  restraint  was  only  partial.  The 
distinction  was  recognized  and  given  efft't-t  to  by  Lord  Macclesfield 
in  his  celebrated  judgment  in  Mitchel  l\  Reynolds.^  That  was  a  case  ot 
particular  restraint,  and  the  covenant  was  held  good,  the  Chief  Jus- 
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tice  saying,  "  that  wherever  a  sufficient  consideration  appears  to  make 
it  a  proper  and  a  useful  contract,  and  such  as  cannot  be  set  aside  with- 
out injury  to  a  fair  contractor,  it  ought  to  be  maintained  -,  but  with  this 
constant  diversity,  namely,  where  the  restraint  is  general,  not  to  ex- 
ercise a  trade  throughout  the  kingdom,  and  where  it  is  limited  to  a 
particular  place,  for  the  former  of  these  must  be  void,  being  of  no 
benefit  to  either  party,  and  only  oppressive,  as  shall  be  shown  by-and- 
b}'."  And  at  a  later  part  of  the  judgment,  after  dividing  voluntary 
restraints  by  agreement  into  those  which  are,  first,  general,  or  secondly, 
particular  as  to  places  or  persons,  he  formulates  with  regard  to  the 
former  the  following  proposition:  "General  restraints  are  all  void, 
whether  by  bond,  covenant,  or  promise,  &c.,  with  or  without  consid- 
eration, and  whether  it  be  of  the  party's  own  trade  or  not."  In  the 
case  of  Master,  &c.,  of  Gunmakers  v.  Fell,^  Willes,  C.  J.,  said  the  gen- 
eral rule  was  "that  all  restraints  of  trade  (which  the  law  so  much 
favors),  if  nothing  more  appear,  are  bad.  .  .  .  But  to  this  general  rule 
there  are  some  exceptions,  as,  first,  if  the  restraint  be  only  particular 
in  respect  to  the  time  or  place,  and  there  be  a  good  consideration  given 
to  the  person  restrained." 

As  I  read  the  authorities,  until  the  cases  to  which  I  shall  call 
attention  presently,  the  distinction  between  general  and  particular 
restraints  was  alwa^'s  maintained,  and  the  latter  alone  were  regarded 
as  exceptions  from  the  general  rule,  that  agreements  in  restraint  of 
trade  were  bad. 

In  the  case  of  Horner  v.  Graves,^  Tindal,  C.  J.,  said :  "  The  law  upon 
this  subject  (i.  e.  restraint  of  trade)  has  been  laid  down  with  so  much 
authority  and  precision  b}^  Parker,  C.  J.,  in  giving  the  judgment  of  the 
Court  of  B.  R.  in  the  case  of  Mitchel  v.  Re3'nolds,'  which  has  been  the 
leading  case  on  the  subject  from  that  time  to  the  present,  that  little 
more  remains  than  to  apply  the  principle  of  that  case  to  the  present. 
Kow,  the  rule  laid  down  b}'  the  Court  in  that  case  is,  '  that  voluntary 
restraints,  by  agreements  between  the  parties,  if  the}'  amount  to  a 
general  restraint  of  trading  by  either  part}-,  are  void,  whether  with 
or  without  consideration  ;  but  particular  restraints  of  trading,  if  made 
upon  a  good  and  adequate  consideration,  so  as  it  be  a  proper  and 
useful  contract,'  that  is,  so  as  it  is  a  reasonable  restraint  only,  '  are 
good.'  " 

After  stating  that  the  case  then  before  the  Court  did  not  "  fall 
within  the  first  class  of  contracts  as  it  certainly  did  not  amount  to 
a  general  restraint,"  he  proceeded  to  consider  whether  the  particular 
covenant  was  a  good  one. 

It  is  true  that  in  a  later  part  of  his  judgment  the  following  passage 
occurs  :  "  In  the  case  above  referred  to,  Paukek,  C.  J.,  says, '  a  restraint 
to  carry  on  a  trade  throughout  the  kingdom  must  be  void  ;  a  restraint  to 
carry  it  on  within  a  particular  place  is  good';  which  are  rather  in- 
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stances  and  examples,  than  limits  of  the  application  of  the  rule,  which 
can  only  be  at  last,  what  is  a  reasonable  restraint  with  reference  to  the 
particular  case."     But  I  cannot,  in  view  of  the  passage  which  I  have 
quoted  from  the  earlier  part  of  his  judgment,  understand  this  is  an 
indication  of  opinion  on  the  part  of  Tindal,  C.  J.,  that  there  was  no 
distinction  in  point  of  law  between  general  and  particular  restraints  ; 
that  in  the  case  of  both  alike  the  onl}'  question  is  whether  in  the  par- 
ticular case  the  restraint  is  reasonable.     If  so,  it  could  hardly  be  said 
that  the  law  had  been  laid  down  with  precision  by  Parker,  C.  J.,  nor 
could  such  contracts  be  accurately  divided  into  two  classes,  if  every 
particular  case,  whether  it  fell  within  the  one  class  or  the  other,  was, 
in  point  of  law,  to  be  dealt  with  in  precisely  the  same  manner.     I  am 
confirmed  in  this  view  of  Tindal,  C.  J.'s  opinion  by  his  judgment  in  the 
subsequent  case  of  Hinde  v.  Gray.^     In  that  case  the  defendant  had 
entered  into  a  covenant  with  the  plaintiffs,  to  whom  he  had  demised  a 
brewery  in  Sheffield,  that  he  would  not,  during  the  continuance  of  the 
demise,  carry  on  the  trade  of  brewer  or  agent  for  the  sale  of  beer  in 
Sheffield  or  elsewhere  ;  but  would,  so  far  as  the  same  should  not  inter- 
fere with  his  private  avocations,  give  all  the  advice  and  information 
in  his  power  to  the  plaintiffs  with  regard  to  the  management  and  carry- 
ing on  of  the  brewery.     The  breach  alleged  was  that  the  defendant  had 
solicited  and  obtained  orders  for  ale  not  purchased  of  the  plaintiffs  nor 
brewed  by  them,  and  that  large  quantities  of  ale  had  thereunder  been 
delivered  and  sold.     There  was  a  demurrer  to  this  breach  ;  judgment 
was  given  for  the  defendant,  Tindal,  C.  J.,  saying  that  it  was  "  assigned 
on  a  covenant  which   according  to  the  case  of  "Ward  r.  Bj-rne,^  was 
void  in  law."     This  is,  to  my  mind,  only  intelligible  if  Ward  v.  Byrne, 
which    was    the    case    of   a  bond  conditioned  not    to    follow    or   be 
employed  in  the  business  of  a  coal  merchant  for  nine  months,  was 
regarded  as  establishing,  as  a  matter  of  law,  that  a  covenant  in  general 
restraint,  though  limited  in  point  of  time,  was  void;  unless  it  were  so, 
I  do  not  see  how  it  could  be  regarded  as  determining  that  the  cove- 
nant in  question  in  Hinde  v.  Gray  was  void  ;  or,  indeed,  as  an  auth- 
ority in  the  case  of  any  covenant  not  practically  identical  in  all  respects. 
It  is  clear  that  there  are  material  distinctions  between  the  circumstances 
of  the  two  cases  ;  and,  if  the  onl}'  question  was  whether  the  covenant 
was  reasonable  in  view  of  the  particular  circumstances,  considerations 
might  well  be  urged  (as  indeed  the\'  were  by  the  learned  counsel  for 
the    plaintiffs)    why   the  case  then   before    the  Court   should   not  be 
regarded  as  governed  by  "Ward  v.  Byrne  ;  but  Tixdal,  C.  J.,  did  not 
proceed  to  inquire  whether,  under  the  particular  circumstances  appear- 
ing on  the  record  in  Hinde  v.  Gray,  the  covenant  was  a  reasonable 
one,    or    was    wider   than    was    requisite    for   the    protection   of  the 
plaintiffs,   but   treated  the  case  as  concluded,  as  matter  of  law,  by 
authorit}". 

I  need  not  further  refer  to   Ward  *.   Byrne,  except  to  say,  that 
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although  the  learned  judges  in  that  case  did  express  an  opinion  that 
the  covenant  exceeded  what  was  necessar}'  for  the  protection  of  the 
covenantee,  the}'  seem  to  me  to  recognize  that  covenants  for  a  partial 
restraint,  and  these  only,  are  exceptions  from  a  general  rule  invali- 
dating agreements  in  restraint  of  trade.  In  that  case,  the  attempt  was 
made,  unsuccessful!}',  to  maintain  that  a  covenant  otherwise  general 
might  be  regarded  as  a  particular  restraint,  if  limited  in  point  of  time: 
a  contention  for  which  some  color  was  afforded  by  the  language  used 
in  earlier  cases. 

The  views  which  I  have  expressed  appear  to  me  to  have  been  enter- 
tained by  that  ver}'  learned  lawyer  Mr.  John  William  Smith,  as  shown 
by  his  notes  to  Mitchel  v.  Reynolds.^  He  lays  down  the  law  thus : 
"  In  order,  therefore,  that  a  contract  in  restraint  of  trade  may  be  valid 
at  law,  the  restraint  must  be,  first,  partial,  secondly,  upon  an  adequate, 
or,  as  the  rule  now  seems  to  be,  not  on  a  mere  colorable  considera- 
tion, and  there  is  a  third  requisite,  namel}',  that  it  should  be  reason- 
able," This  exposition  of  the  law  has,  further,  the  very  weighty 
sanction  of  Willes  and  Keating,  JJ.,  who,  after  the  death  of 
Mr.  J.  W.  Smith,  edited  the  notes  to  his  collection  of  leading  cases. 

In  the  year  after  the  decisions  of  Hinde  v.  Gray  ^  the  case  of  Whit- 
taker  V.  Howe  ^  came  before  Lord  Langdale.  Howe  had  covenanted 
not  to  practise  as  a  solicitor  in  an}'  part  of  Great  Britain  for  twenty 
years,  having  sold  his  business  to  the  plaintiff.  In  spite  of  this  he 
commenced  again  practising  in  London,  where  he  had  previously 
can'ied  on  business.  On  an  application  for  an  interlocutory  injunc- 
tion, it  was  contended  that  the  covenant  was  void.  The  Master  of 
the  Rolls  refused  to  accede  to  this  contention  and  granted  the  injunc- 
tion. It  was,  of  course,  clear  that  a  covenant  not  to  practise  in 
London,  as  he  was  in  fact  doing,  would  have  been  good,  and  it  was 
natural  that  his  conduct  should  not  find  favor  at  the  hands  of  the 
Court.  But  the  question  was  whether  so  extensive  a  covenant  as  that 
entered  into  could  be  supported.  The  case  of  Mitchel  v.  Reynolds 
was  cited  in  argument,  but  neither  Ward  v.  Byrne  *  nor  Hinde  v. 
Gray  appear  to  have  been  brought  to  the  notice  of  the  Court.  Lord 
Langdale  expressed  himself  tiuis  (Whittaker  v.  Howe)  :  "  Agreeing 
witli  the  Court  of  Common  Pleas,  that  in  such  cases  '  no  certain  pre- 
cise boundary  can  belaid  down  within  which  the  restraint  would  be 
reasonable,  and  beyond  which  excessive,'  having  regard  to  the  nature 
of  the  profession,  to  the  limitation  of  time,  and  to  the  decision  that  a 
distance  of  150  miles  does  not  describe  an  unreasonable  boundary,  I 
must  say,  as  Lord  Kenyon  said  in  Davis  v.  Mason, ^  'I  do  not  see 
that  the  limits  are  necessarily  unreasonable,  nor  do  I  know  how  to 
draw  the  line.' " 

The  learned  judge  distinctly  indicated  that  he  had  not  arrived  at  an 
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irrevocable  conclusion,  for  he  added  :  "In  the  progress  of  the  case  it 
may  become  necessary  to  consider  further  the  points  which  have  been 
raised  ;  but  at  present  I  am  of  opinion  that  the  right  claimed  b}'  Mr. 
Howe  to  act  in  violation  of  the  contract  for  which  he  has  received  con- 
sideration, is,  to  say  the  least,  so  far  doubtful,  that  he  ought  not  to  be 
permitted  to  take  the  law  into  his  own  hands."  It  is  not  necessary 
to  consider  whether  the  decision  can  be  supported,  though  it  was  re- 
garded by  WiLLES  and  Keating,  JJ.,  as  questionable,  and  it  is  cer- 
tainly difficult  to  see  wh}',  if  a  covenant  not  to  practise  as  an  attorney 
in  Great  Britain  is  good,  a  covenant  such  as  was  in  controversy  in 
Hinde  v.  Gray  ^  should  have  been  pronounced  bad  in  point  of  law  on 
demurrer.  But  I  cannot  accept  it  as  a  weighty  authority  on  the 
question  whether  it  was  regarded  as  a  rule  of  the  common  law  that 
a  general  covenant  in  restraint  of  trade  was  void,  in  view  of  the 
authorities  I  have  already  referred  to. 

There  have  been  differing  expressions  of  opinion  on  the  subject  by 
distinguished  equit}'  judges  in  more  recent  times.  I  will  onlj'  allude 
to  two  of  these,  in  which  the  existence  of  the  rule  I  have  been  con- 
sidering has  been  questioned.  In  the  case  of  the  Leather  Cloth 
Company  v.  Lorsant,^  James,  V.-C,  said  :  "  I  do  not  read  the  cases 
as  having  laid  down  that  unrebuttable  presumption  which  was  insisted 
upon  with  so  much  power  by  Mr.  Cohen.  All  the  cases,  when  the}' 
come  to  be  examined,  seem  to  establish  this  principle,  that  all  re- 
straints upon  trade  are  bad  as  being  in  violation  of  public  policj', 
unless  they  are  natural,  and  not  unreasonable  for  the  protection  of  the 
parties  in  dealing  legally  with  some  subject-matter  of  contract." 

And  again,  in  Rousillon  v.  Rousillon,*  Fky,  J.,  thus  expressed  him- 
self: "I  have  therefore,  upon  the  authorities,  to  choose  between  two 
sets  of  cases,  those  which  recognize  and  those  which  refuse  to  recog- 
nize this  supposed  rule  ;  and,  for  the  reasons  which  I  have  mentioned, 
I  have  no  hesitation  in  saving  that  I  adhere  to  those  authorities  which 
refuse  to  recognize  this  rule,  and  I  consider  that  the  cases  in  which  an 
unlimited  prohibition  has  been  spoken  of  as  void  relate  only  to  circum- 
stances in  which  such  a  prohibition  has  been  unreasonable." 

I  do  not  intend  to  throw  doubt  on  what  was  decided  in  these  cases, 
for  reasons  which  will  appear  hereafter,  but  I  respectfull}'  differ  from 
the  view  which  appears  to  be  indicated  that  there  was  not  at  any  time 
a  rule  of  the  common  law  distinguishing  particular  from  general  re- 
straints, and  treating  the  former  only  as  exceptions  from  the  general 
principle  that  contracts  in  restraint  of  trade  are  invalid. 

The  discussion  on  which  I  have  been  engaged  is,  it  must  be  ad- 
mitted, somewhat  academic.  For,  in  considering  the  application  of 
the  rule,  and  the  limitations,  if  any,  to  be  placed  on  it,  I  think  tliat 
regard  must  be  had  to  the  changed  conditions  of  commerce  and  of  the 
means  of  communication  which  have  been  developed  in  recent  years. 
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To  disregard  these  would  be  to  miss  the  substance  of  the  rule  in  a 
blind  adherence  to  its  letter.  Newcastle-upon-Tyne  is  for  all  practical 
purposes  as  near  to  London  to-day  as  towns  which  are  now  regarded 
as  suburbs  of  the  metropolis  were  a  century  ago.  An  order  can  be 
sent  to  Newcastle  more  quickly  than  it  could  then  have  been  trans- 
mitted from  one  end  of  London  to  the  other,  and  goods  can  be  con- 
veyed between  the  two  cities  in  a  few  hours  and  at  a  comparatively 
small  cost.  Competition  has  assumed  altogether  different  proportions 
in  these  altered  circumstances,  and  that  which  would  have  been  once 
merely  a  burden  on  the  covenantor  may  now  be  essential  if  there  is  to 
be  reasonable  protection  to  the  covenantee. 

When  LoRu  Macclesfield  emphasized  the  distinction  between  a  gen- 
eral restraint  not  to  exercise  a  trade  throughout  the  kingdom  and  one 
which  was  limited  to  a  particular  place,  the  reason  which  he  gave  for 
the  distinction  was  that  "the  former  of  these  must  be  void,  being  of 
no  benefit  to  either  party,  and  only  oppressive,  as  shall  be  shown  by- 
and-by."  He  returns  to  the  subject  later  on,  when  giving  the  reasons 
why  all  voluntary  restraints  are  regarded  with  disfavor  by  the  law, 
in  these  terms:  "  Thirdly,  because  in  a  great  many  instances  they  can 
be  of  no  use  to  the  obligee;  which  holds  in  all  cases  of  general  re- 
straint througliout  England  ;  for  what  does  it  signify  to  a  tradesman  in 
London  wliat  another  does  at  Newcastle?  And  surely  it  would  be 
unreasonable  to  fix  a  certain  loss  on  one  side,  without  any  benefit  to 
the  other.  The  Roman  Law  would  not  enforce  such  contracts  by  an 
action  (see  PuCfendorf,  lib.  5,  c.  2,  s.  3,  21  H.  7,  20)."  There  are 
other  passages  in  the  judgment  where  this  view  is  enforced. 

There  is  no  doubt  that,  with  regard  to  some  professions  and  com- 
mercial occupations,  it  is  as  true  to-day  as  it  was  formerly,  that  it 
is  hardly  conceivable  that  it  should  be  necessary,  in  order  to  secure 
reasonable  protection  to  a  covenantee,  tliat  the  covenantor  should 
preclude  himself  from  carrying  on  such  profession  or  occupation  any- 
where in  England.  But  it  cannot  be  doubted  that  in  other  cases  the 
altered  circumstances  to  which  I  have  alluded  have  rendered  it  essen- 
tial, if  the  requisite  protection  is  to  be  obtained,  that  the  same  terri- 
torial limitations  should  not  be  insisted  upon  which  would  in  former 
days  have  been  only  reasonable.  ]  think,  then,  that  the  same  reasons 
which  led  to  the  adoption  of  the  rule  require  that  it  should  be  frankl}' 
recognized  that  it  cannot  be  rigidly  adhered  to  in  all  cases. 

My  Lords,  it  appears  to  me  that  a  study  of  Lord  Macclesfield's 
judgment  will  show  that  if  the  conditions  which  prevail  at  the  present 
day  iuui  existed  in  his  time  he  would  not  have  laid  down  a  hard-and- 
fast  distinction  between  general  and  particular  restraints,  for  the 
reasons  by  which  he  justified  that  distinction  would  have  been  un- 
fcninded  in  point  of  fact. 

Whether  the  cases  in  which  a  general  covenant  can  now  be  sup- 
pfdlcd  are  to  be  regarded  as  exceptions  fiom  the  rule  which  1  think 
\vu.->  long  recognized  as  established,  or  whether  the  rule  is  itself  to  be 
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treated  as  inapplicable  to  the  altered  conditions  which  now  prevail,  is 
probably  a  matter  of  words  rather  than  of  substance.  The  latter  is 
perhaps  the  sounder  view.  When  once  it  is  admitted  that  whether  the 
covenant  be  general  or  particular  the  question  of  its  validity  is  alike 
determined  by  the  consideration  whether  it  exceeds  what  is  necessary 
for  the  protection  of  the  covenantee,  the  distinction  between  general 
and  particular  restraints  ceases  to  be  a  distinction  in  point  of  law. 

I  think  that  a  covenant  entered  into  in  connection  with  the  sale  of 
the  good-will  of  a  business  must  be  valid  where  the  full  benefit  of  the 
purchase  cannot  be  otherwise  secured  to  the  purchaser.  It  has  been 
recognized  in  more  than  one  case  that  it  is  to  the  advantage  of  the 
public  that  there  should  be  free  scope  for  the  sale  of  the  good-will  of  a 
business  or  calling.  These  were  cases  of  partial  restraint.  But  it 
seems  to  me  that  if  there  be  occupations  where  a  sale  of  the  good-will 
would  be  greatly  impeded,  if  not  prevented,  unless  a  general  covenant 
could  be  obtained  by  the  purchaser,  there  are  no  grounds  of  public 
policy  which  countervail  the  disadvantage  which  would  arise  if  the 
good-will  were  in  such  cases  rendered  unsalable. 

I  would  adopt  in  these  cases  the  test  which  in  a  case  of  partial 
restraint  was  applied  by  the  Court  of  Common  Pleas  in  Horner  v. 
Graves,^  in  considering  whether  the  agreement  was  reasonable. 
TiNDAL,  C.  J.,  said  :  "  We  do  not  see  how  a  better  test  can  be  applied 
to  the  question,  whether  reasonable  or  not,  than  by  considering 
whether  the  restraint  is  such  only  as  to  afford  a  fair  protection  to  the 
interests  of  the  party  in  favor  of  whom  it  is  given,  and  not  so  large 
as  to  interfere  with  the  interests  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  part}'  can  be  of  no  benefit 
to  either ;  it  can  only  be  oppressive,  and,  if  oppressive,  it  is,  in  the 
eye  of  the  law,  unreasonable."  The  tendenc}'  in  later  cases  has  cer- 
tainly* been  to  allow  a  restriction  in  point  of  space  which  formerly 
would  have  been  thought  unreasonable,  manifestly  because  of  the 
improved  means  of  communication.  A  radius  of  150  or  even  200 
miles  has  not  been  held  too  much  in  some  cases.  For  the  same  rea- 
son I  think  a  restriction  applying  to  the  entire  kingdom  ma^'  in  other 
cases  be  requisite  and  justifiable. 

I  must,  however,  guard  myself  against  being  supposed  to  lay  down 
that  if  this  can  be  shown  the  covenant  will  in  all  cases  be  held  to  be 
valid.  It  may  be,  as  pointed  out  by  Lord  Bowen,  that  in  particular 
circumstances  the  covenant  might  nevertheless  be  held  void  on  the 
ground  that  it  was  injurious  to  the  public  interest. 

My  Lords,  I  turn  now  to  the  application  of  the  law  to  the  facts  of 
the  present  case.  It  seems  to  be  impossible  to  doubt  that  it  is  shown 
that  the  covenant  is  not  wider  than  is  necessary  for  the  protection  of 
the  respondents.  The  facts  speak  for  themselves.  If  the  covenant 
embraced  anything  less  than  the  whole  of  the  United  Kingdom  it 
is  obvious  that  it  would  be  nugatory.  The  only  customers  of  the  re- 
1  7  Bing.  733,  743. 
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spondents  must  be  found  amongst  the  Governments  of  this  and  other 
countries,  and  it  would  not  practically  be  material  to  them  whether  the 
business  were  carried  on  in  one  part  of  the  United  Kingdom  or  another. 

So  far  I  have  dealt  only  with  the  covenant  in  relation  to  the  United 
Kingdom.  The  appellant  appeared  willing  to  concede  that  it  might 
be  good  if  limited  to  the  United  Kingdom  ;  but  he  contended  that  it 
ought  not  to  be  world-wide  in  its  operation.  I  think  that  in  laying 
down  Ihe  rule  that  a  covenant  in  restraint  of  trade  unlimited  in  re- 
gard to  space  was  bad,  the  Courts  had  reference  only  to  this  country. 
They  would,  in  ray  opinion,  in  the  days  when  the  rule  was  adopted, 
have  scouted  the  notion  that  if  for  the  protection  of  the  vendees  of 
a  business  in  this  country  it  were  necessary'  to  obtain  a  restrictive 
covenant  embracing  foreign  countries,  that  covenant  would  be  bad. 
Thev  certainl}'  would  not  have  regarded  it  as  against  public  policy  to 
prevent  the  person  whose  business  had  been  purchased  and  was  being 
carried  on  here  from  setting  up  or  assisting  rival  businesses  in  other 
countries ;  and  for  m}'  own  part  I  see  nothing  injurious  to  the  public 
interests  of  this  country  in  upholding  such  a  covenant. 

When  the  nature  of  the  business  and  the  limited  number  of  custom- 
ers is  considered,  I  do  not  think  the  covenant  can  be  held  to  exceed 
what  is  necessary  for  the  protection  of  the  covenantees. 

I  move  your  Lordships,  therefore,  that  the  judgment  appealed  from 
be  aflSrmed,  and  the  appeal  dismissed.^ 


JULIAN  L.  HERRESHOFF  v.  A.  BOUTINEAU. 

Rhode  Island,  April  14,   1890. 

[Reported  in  17  Rhode.  Island,  3.] 

Bill  in  Equity  for  an  injunction.     On  demurrer  to  the  bill. 

Stiness,  J.  The  complainant,  director  of  a  school  of  languages  in 
Providence,  employed  the  respondent  to  teach  French  from  January  7, 
1889,  to  July  1,  1889.  The  contract,  in  writing,  provided  that  the 
respondent  would  not,  during  the  year  after  the  end  of  his  service, 
"teach  the  French  or  German  language  or  any  part  thereof,  nor 
aid  to  teach  them,  nor  advertise  to  teach  them,  nor  be  in  any  way 
connecU^d  with  any  person  or  persons  or  institutions  that  teach  them 
in  tlie  said  State  of  Rhode  Island."  The  respondent's  service  ended 
July  1,  1889;  after  which  time  he  gave  lessons  in  French  in  Provi- 
dence. This  suit  is  brought  to  restrain  him  from  so  doing  within  the 
time  covered  by  this  contract.     The  respondent  demurs  to  the  bill; 

>  Ix)RDS  Watson,  Ashdodbnb,  Macnaqhtbn,  and  Morris  delivered  concurring 
opiniouH. 
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contending,  first,  that  the  contract  is  void  on  the  ground  of  public 
policy,  because  it  imposes  a  general  restraint  throughout  the  State ; 
and,  secondly,  because  it  is  unreasonable. 

Is  the  contract  void?  For  a  long  time,  beginning  with  the  Year 
Books,  contracts  limiting  the  exercise  of  one's  ordinary-  trade  or  calling 
met  with  much  disfavor  in  the  courts.  Any  limitation  whatever  was 
considered,  in  the  first  reported  case,  Year  Book.  2  Hen.  V.,  Pasche, 
fol.  5,  case  26,  so  far  contrary  to  law  that  a  plaintiff  suing  thereon  was 
sworn  at  by  the  judge  and  threatened  with  a  fine.  But  it  was  soon 
found  that,  to  some  extent  at  least,  such  contracts  help  rather  than 
harm  both  public  interests  and  private  welfare ;  that  they  are  necessary 
to  trade  itself,  in  order  to  secure  the  sale,  at  fair  value,  of  an  estab- 
lished business,  b}-  protecting  it  against  the  immediate  competition  of 
the  seller ;  also  to  enable  one  to  learn  a  trade  or  get  employment  from 
another,  free  from  the  risk  of  having  the  knowledge  and  influence  thus 
gained  used  to  the  employer's  damage  ;  to  encourage  investment  in 
business  enterprises  under  reasonable  safeguards  ;  and  for  other  equall}' 
evident  reasons.  Accordingly  exceptions  to  the  earlv  doctrine  were 
recognized  from  time  to  time  until  the  leading  case  of  Mitchel  v. 
Reynolds,  1  P.  Wms.  181,  when  the  court  established  the  rule  that  a 
contract  in  restraint  of  trade,  upon  consideration  which  shows  it  was 
reasonable  for  the  parties  to  enter  into  it,  is  good;  "  that  wherever  a 
sufficient  consideration  appears  to  make  it  a  proper  and  useful  contract, 
and  such  as  cannot  be  set  aside  without  injur}-  to  a  fair  contractor,  it 
ought  to  be  maintained,  but  with  this  constant  diversity,  viz.,  where 
the  restraint  is  general,  not  to  exercise  a  trade  throughout  the  kingdom, 
and  where  it  is  limited  to  a  particular  place  ;  for  the  former  of  these 
must  be  void,  being  of  no  benefit  to  either  part}-,  and  only  oppressive." 
It  is  to  be  observed  that  the  contract  in  this  case  was  limited  in  time  to 
five  years,  the  term  of  the  lease  of  a  bakehouse  which  the  plaintiff  had 
bought  of  the  defendant ;  and  also  limited  in  space  to  the  parish  of  St. 
Andrew's,  Holborn.  The  case  therefore  did  not  call  for  decision  upon 
a  contract  running  throughout  the  kingdom.  Nevertheless,  it  has  since 
been  coramonl}'  assumed  as  the  settled  rule  of  law  that  such  a  restraint 
is  contrary  to  public  polic}-  and  void.  The  principle  upon  which  this 
rule  is  put  is,  that  the  public  have  the  right  to  demand  that  every  per- 
son should  carry  on  his  trade  freely,  both  for  the  prevention  of  mon- 
opoly and  of  unprofitable  idleness.  The  argument  is,  if  the  restraint  ia 
general  throughout  the  realm,  the  public  intei'est  is  interfered  with, 
since  the  part}-  restrained  can  only  resort  to  his  trade  for  a  livelihood 
by  expatriation.  But  if  the  restraint  be  local  and  partial,  the  party 
and  the  public  may  still  have  the  benefit  of  his  services  in  his  own  land, 
in  some  other  place.  While  this  distinction  has  frequently  been  recog- 
nized, the  cases  in  which  it  has  had  the  sanction  of  a  decision  have 
been  few.  In  Rousillon  v.  Rousillon,  L.  R.  14  Ch.  Div.  351,  Fry,  J., 
mentions  only  two,  and  these,  he  says,  seem  to  have  been  decided 
upon  the  ground  of  unreasonableness,   rather  than  upon  the  ground 
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of  uuiversality.  In  other  words,  the  universality  was  h-^ld  to  be  un- 
reasonable. This  case,  following  Whittaker  v.  Howe,  3  Beav.  383  ; 
Jones  V,  Lees,  1  H.  &  N.  189  ;  and  Leather  Cloth  Co.  v.  Lorsont, 
L.  R.  9  Eq.  345,  expressly  holds  there  is  no  absolute  rule  that  a 
covenant  in  restraint  of  trade  is  void  if  it  is  unlimited  in  regard  to 
space.  The  respondent  urges  that  Rousillon  v.  Rousillon  has  been 
overruled  b}'  the  recent  ease  of  Davies  v.  Davies,  L.  R.  36  Ch.  Div. 
359  ;  but  we  do  not  think  this  is  so.  While  Cotton,  L.  J. ,  show- 
ing great  willingness  if  not  anxiety  to  overrule  it,  based  his  opinion 
upon  the  ground  that  the  restriction  was  void  because  unlimited  in 
space,  Bowen,  L.  J.,  did  not  put  his  decision  on  that  ground,  and  Fry, 
L.  J. ,  adhered  to  his  opinion  in  Rousillon  v.  Rousillon.  That  Davies 
V.  Davies  was  not  received  in  England  as  overruling  the  last-named 
case,  see  note  to  the  case  in  Law  Quarterly  Review,  vol.  iv.,  p.  240.  In 
view  of  these  cases  we  do  not  think  it  is  now  the  rule  in  England  that 
restraint  throughout  the  kingdom  is  absolutely  void.  In  this  country  the 
cases  have  been  quite  similar  to  those  in  England.  In  the  recent  case 
of  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473,  Andrews,  J.,  says : 
"  It  is  worthy  of  notice  that  most,  if  not  all,  the  English  cases  which 
assert  the  doctrine  that  all  contracts  in  general  restraint  of  trade  are 
void,  were  cases  where  the  contract  before  the  court  was  limited  or 
partial.  The  same  is  generally  true  of  the  American  cases."  In  that 
case  the  defendant  covenanted,  for  the  period  of  ninety-nine  )'ears,  not 
to  engage  in  the  manufacture  or  sale  of  friction  matches  within  an}^  of 
the  States  or  territories  of  the  United  States,  except  Nevada  and  Mon- 
tana. The  complainant  sought  to  restrain  a  breach  of  that  covenant 
in  New  York,  the  respondent  claiming  that  the  covenant,  being  general 
as  to  New  York,  was  void.  But  the  court  declared  it  to  be  valid,  in  a 
strong  and  thorough  opinion,  showing  the  history'  of  litigation  and  the 
tendency  of  recent  judicial  decision  upon  this  subject.  Taking  this 
case  in  connection  with  Oregon  Steam  Navigation  Co.  v.  Winsor,  20 
Wall.  64,  we  think  it  cannot  be  said  here,  any  more  than  in  England, 
that  a  restraint  is  absoluteU'  void,  upon  grounds  of  public  policy, 
l»(.'cause  it  extends  throughout  a  State.  Public  polic}'  is  a  variable 
test.  In  the  days  of  the  earl}'  English  cases,  one  who  could  not  work 
at  his  trade  could  hardly  work  at  all.  The  avenues  to  occupation  were 
not  as  open  nor  as  numerous  as  now,  and  one  rareh'  got  out  of  the 
path  he  started  in.  Contracting  not  to  follow  one's  trade  was  about 
the  same  as  contracting  to  be  idle,  or  to  go  abroad  for  emplo3'ment. 
But  tliis  is  not  so  now.  It  is  an  every-day  occurrence  to  see  men  busy 
and  prosperous  in  other  pursuits  than  those  to  which  they  were  trained 
in  youth,  as  well  as  to  see  them  change  places  and  occupations  without 
depriving  thomsolves  of  the  means  of  livelihood,  or  the  State  of  the 
beiKtIit  of  their  industry'.  It  would  therefore  be  absurd,  in  the  light  of 
this  common  experience,  now  to  say  that  a  man  shuts  himself  up  to  idle- 
ness or  to  expatriation,  and  thus  injures  the  public,  when  he  agrees,  for 
a  sufHcient  consideration,  not  to  follow  some  one  caUinff  within  the  limits 
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of  a  particular  State.  There  is  no  expatriation  in  moving  from  one  State 
to  anotlier ;  and  from  such  removals  a  State  would  be  likel}'  to  gain  as 
many  as  it  would  lose.  We  do  not  think  public  polic}'  demands  an 
agreement  of  the  kind  in  question  to  be  declared  void,  and  we  do  not 
think  such  a  rule  is  established  upon  authorit}'.  We  therefore  hold 
that  the  agreement  set  out  in  the  bill  is  not  void  simply  because  it 
runs  throughout  the  State. 

Is  the  contract  unreasonable?  Courts  should  be  slow  to  set  aside  as 
unreasonable  a  restriction  which  has  formed  a  part  of  the  consideration 
of  a  contract.  Yet  when  it  is  a  restriction  upon  individual  and  com- 
mon rights,  which  only  oppresses  one  part}'  without  benefiting  the 
other,  all  courts  agree  that  it  should  not  be  enforced.  In  determining 
the  reasonableness  of  a  contract,  regard  must  be  had  to  the  nature  and 
circumstances  of  the  transaction.  For  example,  if  one  has  sold  the 
good-will  of  a  mercantile  enterprise,  receiving  pa}-  for  it  upon  an  agree- 
ment not  to  engage  in  the  same  business  in  the  same  State  for  a  certain 
time,  such  a  stipulation  would  stand  upon  quite  a  different  footing  from 
the  similar  stipulation  of  a  mere  servant  in  an  ordinary  local  business. 
In  many  undertakings,  with  modern  methods  of  advertising  and  facil 
ities  for  ordering  b}-  telegraph  or  mail  and  sending  goods  by  railroac^. 
or  express,  it  would  matter  little  whether  one  was  located  at  Provi- 
dence or  Boston  or  some  other  place.  In  such  cases  a  restriction  em- 
bracing the  State  or  even  a  larger  territory  could  not  be  said  on  that 
account  to  be  unreasonable,  for  without  it  the  seller  might  immediately 
destroy  the  value  of  what  he  sold  and  was  paid  for.  But  it  is  unrea- 
sonable to  ask  courts  to  enforce  a  greater  restriction  than  is  needed. 
So  it  has  been  uniformly  held  that  restrictions  which  go  too  far  are 
void.  As  was  said  in  the  note  of  the  Law  Quarterly  Review,  above 
cited:  "Covenantees  desiring  the  maximum  of  protection  have  no 
doubt  a  difficult  task.  When  they  fail,  it  is  commonly  because,  like 
the  dog  in  the  fable,  they  grasp  at  too  much,  and  so  lose  all."  Beside 
the  matter  of  protection,  the  hardship  of  the  restriction  upon  the  party 
and  the  public  should  also  be  considered. 

In  the  present  case,  we  think  the  restriction  is  unreasonable.  Not, 
as  a  rule  of  law,  because  it  extends  throughout  the  State,  but  because 
it  extends  be3-ond  any  apparentl}-  necessary  protection  which  the  com- 
plainant might  reasonably  require,  and  thus,  without  benefiting  him, 
it  oppresses  the  respondent,  and  deprives  people  in  other  places  of  the 
chance  which  might  be  otfered  them  to  learn  the  French  and  German 
languages  of  the  respondent.  The  complainant  urges  that  he  has 
established  a  school  in  Providence,  at  great  expense,  to  teach  languages 
by  a  new  method,  where  scholars  come  from  all  parts  of  the  State ;  and 
that,  by  reason  of  the  small  extent  of  the  State  and  the  ease  of  passing 
to  and  fro  within  it,  such  a  restriction  is  reasonable  and  necessary  to 
keep  teachers  from  setting  up  similar  schools  and  enticing  away  his 
scholars.  All  this  may  be  true  with  reference  to  Providence  and  its 
vicinity.     But  while,  as  is  averred,  many  pupils,  from  all  parts  of  the 
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State,  ma}'  come  to  Providence  as  a  centre,  for  the  same  reason  few 
would  go  to  other  places.  For  example,  a  school  in  Westerly  or  New* 
port  would  not  be  likely  to  draw  scholars  from  Providence,  or  places 
from  which  Providence  is  more  easily  reached.  Indeed,  the  complain- 
ant says  he  offered,  after  the  contract  was  made,  and  now  offers,  to 
allow  the  respondent  to  teach  in  Newport;  thereby  admitting  that  the 
restriction  is  greater  than  the  necessity'.  The  people  of  Newport, 
Wes4;erly,  and  other  places  have  the  right  to  provide  for  education  in 
languages  without  coming  to  Providence.  It  is  hard  to  believe,  and 
the  bill  does  not  aver,  that  losing  the  few,  if  any,  from  some  such  place, 
who  might  leave  the  complainant  if  the  respondent  were  to  teach  there, 
would  seriously  affect  the  complainant's  school.  Teaching  in  Provi- 
dence, or  in  an}'  place  from  which  the  complainant  receives  a  consider- 
able number  of  pupils,  might  affect  it,  and  a  restriction  limited  accord- 
ingly might  be  reasonable  ;   but  we  think  it  unreasonable  to  go  further. 

The  complainant  bought  nothing  of  the  respondent  whose  value  he 
now  seeks  to  destroy.  He  hired  the  latter  as  a  teacher  at  no  more 
than  fair  wages.  He  needs  and  has  the  right  only  to  be  secured 
against  injur}-  to  his  school  from  teachers  who  may  entice  away  his 
scholars  after  leaving  his  employ.  The  contract  clearly  goes  be3'ond 
this.     The  demurrer  must  be  sustained.  Demurrer  sustained. 

Amasa  M.  Eaton,  for  complainant. 

Albert  A.  Baker,  for  respondent. 


ANCHOR   ELECTRIC   COMPANY   v.  HORATIO   C.   HAWKES. 

Supreme  Judicial  Court  of  Massachusetts,  March  24-May  18,  1898. 
[Reported  in  171  Massachusetts,  101.] 

Bill  in  equity,  filed  February  1,  1898,  to  restrain  the  defendant 
from  competing  with  the  plaintiffs  in  violation  of  a  contract.  Hearing 
before  Holmes,  J.,  who  ordered  an  injunction  against  the  defendant 
carrying  on  business  in  Boston,  where  he  had  established  himself,  or 
the  vicinity,  and,  at  his  request,  reported  the  case  to  the  full  court. 
If  the  ruling  was  right,  the  injunction  was  to  stand,  and  the  case  was 
to  go  to  a  master  to  assess  damages,  otherwise,  such  decree  was  to  be 
made  as  equity  might  require.     The  facts  appear  in  the  opinion. 

E.  Hutchinson,  for  the  defendant. 

S.  L.   Whipple  (yW.  R.  Sears  with  him),  for  the  plaintiffs. 

Knowlton,  J.  The  only  question  which  we  need  to  discuss  in  this 
case  is  whether  the  stipulation  on  which  the  bill  is  founded  is  void 
as  against  public  polic}'.  The  stipulation  is  as  follows  :  "  6.  It  is 
further  agreed   by  all  the  persons    whose  names  are    set   hereunder, 
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oflSceis  of  the  corporations  herein  above  described,  that  the}'  will  not 
hereafter  at  any  time,  directly  or  indirectly,  as  partner,  agent,  officer 
of  a  corporation,  or  in  any  other  wise,  enter  into  or  conduct  or  assist 
in  conducting  an^'  business  that  shall  in  anj-  wa}'  interfere  with  or 
compete  with  tiie  proposed  business  of  said  Anchor  Electric  Company 
for  a  period  of  five  years  ;  except  that  any  one  of  said  persons  sever 
connection  with  said  Anchor  Electric  Company  as  provided  bj-  para- 
graph six  of  said  agreement  of  September  29,  1894."  The  defendant 
was  the  business  manager  of  the  Hawkes  Electric  Company,  a  corpo- 
ration, and  a  shareholder  therein  ;  Norman  Marshall  was  the  business 
manager  of  the  lona  Manufacturing  Company,  a  corporation,  and  a 
shareholder  therein  ;  and  Philip  M.  Reynolds  was  the  business  manager 
of  the  Brown  Electric  Compan}',  a  corporation,  and  a  shareholder 
therein.  On  September  29,  1894,  these  three  persons  entered  into 
an  agreement  in  writing  to  form  a  new  corporation  under  the  laws  of 
Maine,  of  which  Hawkes  was  to  be  the  president,  Reynolds  the 
treasurer,  and  Marshall  the  vice-president  and  assistant  secretary,  and 
of  which  these  three  were  to  be  the  managing  board  of  directors. 
Four  other  persons  were  to  be  selected  to  make  up  the  full  board  of 
directors,  of  whom  one  was  to  be  chosen  from  the  board  of  directors 
of  each  of  the  above-mentioned  corporations.  Each  of  these  corpora- 
tions was  to  sell  all  its  assets  to  the  new  corporation,  at  their  actual 
cash  value,  to  be  determined  as  provided  in  the  writing,  and  an  agreed 
price  of  a  substantial  amount  fixed  by  the  writing  was  to  be  allowed 
by  the  new  corporation  for  the  good-will  of  each  of  the  three  corpo- 
rations. Each  of  these  three  persons  was  to  subscribe  for  and  take 
one  third  of  the  capital  stock  of  the  new  corporation,  and  the  assets 
of  each  of  the  three  corporations,  at  the  value  ascertained  as  provided 
by  the  writing,  were  to  be  received  pro  tanto  b}'  the  new  corporation 
in  pa^'ment  for  this  stock,  and  the  balance  was  to  be  paid  for  b}-  the 
subscribers  in  cash.  The  three  persons  severally  agreed  that  so  long 
as  the  agreement  should  continue  they  would  "  devote  themselves 
unreservedly  to  the  interest  and  duties  of  the  office  which  they  occup}' 
and  the  promotion  in  everj'  way  of  the  interests  of  the  corporation 
to  be  formed."  On  the  back  of  the  writing  was  an  agreement,  signed 
by  the  three,  fixing  the  salaries  which  they  were  severally  to  receive 
in  the  new  corporation,  and  an  additional  stipulation  as  to  the  allow- 
ance for  assets  of  the  three  corporations.  It  was  provided  that  the 
agreem(Mit  should  be  binding  only  as  approved  by  a  majority  of 
the  shareholders  or  boards  of  directors  of  the  three  corporations.  The 
Anchor  Electric  Company  was  afterwards  established  as  a  corporation 
under  the  laws  of  Maine,  in  accordance  with  the  contract.  In  this 
connection  there  was  another  agreement  made  on  October  12,  1894, 
between  the  Anchor  Electric  Company  and  the  other  three  corpora- 
tions, whereby  the  assets  and  good-will  of  the  three  were  transferred 
to  the  new  corporation  at  specified  agreed  prices,  whith  were  paid 
in  stock  of  the  new  corporation.     A  part  of  this  agreement  of  the 
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three  old  corporations  with  one  another  and  with  the  Anchor  Electric 
Compan}'  was  in  these  words:  "They  will  not  hereafter  at  any  time 
continue  the  business  of  manufacturing  and  dealing  in  electrical  goods 
or  specialties  of  an}'  sort  or  description,  after  the  fifteenth  day  of 
October,  1894,  except  to  sell  and  dispose  of  merchandise  on  hand  at 
this  date  not  herein  transferred  to  the  Anchor  Electric  Company,  and 
will  do  no  business  of  any  sort  or  description  except  such  as  is  neces- 
sary in  the  liquidation  of  said  three  electric  companies."  The  agree- 
ment was  signed  bj'  each  of  the  four  corporations,  by  their  respective 
officers,  Ilawkes,  Rej'nolds,  and  Marshall,  and  the  stipulation  in 
question  was  the  sixth  article  of  the  agreement.  The  judge  found 
that  the  instrument  had  been  executed  in  all  its  parts,  except  this 
sixth  article,  and  had  been  adopted  by  the  corporations.  There  was 
a  provision  in  the  first  agreement  whereby  any  one  of  the  three  per- 
sons could  withdraw  from  the  new  corporation  if  he  was  at  any  time 
put  at  a  financial  disadvantage  by  the  other  two  in  reference  to  salary 
or  income,  and  could  sell  his  stock  to  the  others  at  a  price  to  be 
agreed  upon  or  fixed  by  arbitration.  The  judge  before  whom  the  case 
was  heard  found  that  the  defendant  sold  his  stock  in  the  new  corpo- 
ration and  withdrew  from  it,  but  not  under  the  provision  above  re- 
ferred to,  and  that  he  has  violated  and  intends  to  violate  the  sixth 
article  of  the  last  agreement.  He  found  that  all  the  allegations  of 
the  bill  bearing  upon  the  validity  of  the  sixth  article  were  proved. 
He  also  found  as  a  fact,  so  far  as  he  could  properly  so  find,  that  the 
sixth  article  was  reasonable  and  necessar}'  for  the  carrying  out  of  the 
transactions  set  forth  in  the  agreement,  and  that  the  value  of  the  stock 
of  the  Hawkes  Electric  Compan}'  was  largel}'  dependent  upon  its  being 
kept.  It  is  found  that  the  business  of  the  plaintiff  is  of  a  nature  that 
may  extend  over  the  whole  country.  We  are  thus  brought  to  a  con- 
sideration of  the  law  applicable  to  the  case. 

From  very  early  times  certain  contracts  in  restraint  of  trade  have 
been  held  void  as  against  public  policy.  They  are  objectionable  on 
two  grounds  :  they  tend  to  deprive  the  party  restrained  of  the  means 
of  earning  a  livelihood,  and  they  deprive  the  community  of  the  benefit 
of  his  free  and  unrestricted  efforts  in  his  chosen  field  of  activity. 
The  distinction  was  long  ago  taken  between  contracts  involving  a 
partial  restraint  of  trade  and  contracts  involving  a  general  restraint  of 
trade,  the  former  being  held  valid  if  not  unreasonable,  and  the  latter 
invalid.  The  changes  in  the  methods  of  doing  business  and  the  in- 
creased freedom  of  communication  which  have  come  in  recent  years 
have  very  materially  modified  the  view  to  be  taken  of  particular  con- 
tracts in  reference  to  trade.  The  comparative  ease  with  which  one 
engaged  in  business  can  turn  his  energies  to  a  new  occupation,  if  he 
contracts  to  give  up  his  old  one,  makes  the  hardship  of  such  a  contract 
much  less  for  tlie  individual  than  formerly,  and  the  commercial  oppor- 
tunities which  open  the  markets  of  the  world  to  the  merchants  of 
every  country  leave  little  danger  to  the  communit}'  from  an  agreement 
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of  an  individual  to  cease  to  work  in  a  particular  field.  The  general 
principle  that  arrangements  in  restraint  of  trade  are  not  favored  is, 
however,  firmly  established  in  law,  and  now,  as  well  as  formerl}-,  is 
given  efifect  whenever  its  application  will  not  interfere  with  the  right 
of  everybod}'^  to  make  reasonable  contracts.  Whenever  one  sells  a 
business  with  its  good-will,  it  is  for  his  benefit,  as  well  as  for  the 
benefit  of  the  purchaser,  that  he  should  be  able  to  increase  the  value 
of  that  which  he  sells  by  a  contract  not  to  set  up  a  new  business  in 
competition  with  the  old.  The  right  to  make  reasonable  contracts 
of  this  kind  in  connection  with  the  sale  of  the  good-will  of  a  business 
is  well  established.  But  the  particular  provisions  which  are  reasonably 
necessary  for  the  protection  of  the  good-will  of  many  kinds  of  busi- 
ness are  very  different  now  from  those  required  in  the  days  of  Queen 
Elizabeth.  Then  the  courts  had  occasion  to  inquire  whether  a  limita- 
tion upon  the  right  to  engage  in  the  same  business  as  that  sold  was 
unreasonable  because  it  included  a  town  instead  of  a  single  parish, 
or  extended  a  distance  of  ten  miles  instead  of  five.  Now  the  House 
of  Lords  in  England  has  held  by  a  unanimous  decision  in  a  recent 
case  that  such  a  limitation  which  covered  the  whole  world  was  not 
unreasonable.  Because  in  early  times  it  seemed  inconceivable  that 
an  agreement  to  refrain  from  establishing  a  business  of  the  same  kind 
an3-where  in  the  kingdom  should  be  necessary  to  the  protection  of 
the  good-will  of  any  existing  business,  it  was  laid  down  as  an  arbitrary 
rule  that  agreements  so  comprehensive  in  their  terms  were  void. 
Thus  the  distinction  between  a  general  restraint  of  trade  and  a  partial 
restraint  of  trade  grew  up.  Contracts  applying  to  any  territory  less 
than  the  whole  kingdom  were  considered  in  reference  to  their  reason- 
ableness, having  regard  to  the  purpose  for  which  the  contract  was 
made.  By  the  unanimous  decision  of  the  House  of  Lords  in  the  case 
of  Nordenfelt  v.  Maxim-Nordenfelt  Guns  &  Ammunition  Co.,  [1894] 
App.  Cas.  535,  affirming  the  unanimous  judgment  of  the  Court  of 
Appeals  in  [1893]  1  Ch.  630,  it  is  now  settled  in  England  that  a 
covenant  unrestricted  as  to  space,  not  to  engage  in  a  particular  kind 
of  business  for  twenty-five  years,  made  in  connection  with  the  sale 
of  the  property  of  a  manufacturing  establishment,  is  valid,  if,  having 
regard  to  the  nature  of  the  business  and  the  limited  number  of  its 
customers,  it  is  not  wider  than  is  necessar}^  for  the  protection  of  the 
covenantee,  nor  injurious  to  the  public  interests  of  the  country,  as 
were  found  to  be  the  facts  in  that  case.  The  earlier  English  authori- 
ties are  reviewed  at  length  in  tlie  opinions,  and  it  is  unuecessar}'  to 
refer  to  them  here.  Arbitrary  rules  which  were  originally  well  founded 
have  thus  been  made  to  yield  to  changed  conditions,  and  underlying 
principles  are  applied  to  existing  methods  of  doing  business.  The 
tendencies  in  most  of  the  American  courts  are  in  the  same  direction. 
Oakdale  Manuf.  Co.  v.  Garst,  18  R.  I.  484  ;  Fowle  v.  Park,  131  U.  S. 
88,  97  ;  Oregon  Steam  Navigation  Co.  v.  Winsor,  20  Wall.  64 ;  Tode 
V.  Gross,  127  N.  Y.  480;  Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
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473  ;  Whitney  v.  Slayton,  40  Maine,  224 ;  "Western  Wooden  \\  are 
Association  v.  Starke}',  84  Mich.  76. 

In  this  Commonwealth  the  general  doctrine  of  the  cases  seems  to 
be  that,  in  connection  with  the  sale  of  the  good-will  of  a  business,  the 
vendor  will  be  bound  by  any  covenant  which  is  reasonably  necessary 
for  the  preservation  and  protection  of  the  property  which  he  sells. 
Pierce  v.  Fuller,  8  Mass.  223 ;  Perkins  v.  Lyman,  9  Mass.  522 ; 
Stearns  v.  Barrett,  1  Pick.  443  ;  Palmer  v.  Stebbins,  3  Pick.  188  ; 
Pierce  v.  Woodward,  6  Pick.  206;  Angier  v.  Webber,  14  Allen,  211 ; 
Dean  v.  Emerson,  102  Mass.  480  ;  Morse  Twist  Drill  &  Machine  Co. 
V.Morse,  103  Mass.  73;  Boutelle  v.  Smith,  116  Mass.  Ill;  Ropes  v. 
Upton,  125  Mass.  258;  Handforth  v.  Jackson,  150  Mass.  149.  In 
cases  in  which  such  covenants  have  been  held  bad  the}'  were  deemed 
to  go  further  than  was  reasonable  to  give  full  value  to  the  property 
sold.  In  Bishop  v.  Palmer,  146  Mass.  469,  relied  on  by  the  defendant, 
the  covenant  was  unrestricted  as  to  space,  and  was  made  in  connec- 
tion with  the  sale  of  the  property  and  good-will  of  a  local  business, 
not  peculiar  in  its  nature,  for  the  protection  of  which  so  extensive  a 
covenant  was  held  to  be  unnecessary.  The  case  of  Gamewell  Fire 
Alarm  Telegraph  Co.  v.  Crane,  160  Mass.  50,  is  not  inconsistent  with 
the  contention  of  the  plaintiffs.  It  is  said  in  the  opinion,  that  the 
"  plaintiff  did  not  buy  the  good-will  of  a  mercantile  business,  and 
the  defendant  Crane  had  no  customers  for  fire  alarm  and  police  tele- 
graph machines  and  apparatus."  A  ground  of  the  decision,  stated  by 
a  majority  of  the  court,  is  as  follows:  "The  stipulation  seems  to  us 
to  be  something  more  than  is  reasonably  necessary  to  protect  the 
plaintiff  in  the  enjoyment  of  the  property  it  bought,  even  if  that 
should  be  adopted  as  the  test,  upon  which  we  express  no  opinion." 

Inasmuch  as  the  stipulation  in  the  present  case  is  only  to  do  no 
business  for  five  years  that  shall  interfere  with  or  compete  with  the 
proposed  business  of  the  Anchor  Electric  Company,  it  seems  quite 
clear  under  the  authorities  in  Massachusetts  that  the  stipulation  goes 
no  further  than  is  reasonably  necessary  to  protect  the  good-will  of 
the  business  sold  by  the  defendant's  corporation,  and  that  it  should 
therefore  be  held  valid,  unless  a  distinction  is  to  be  made  between 
competition  with  the  business  of  the  Anchor  Electric  Company 
and  competition  with  the  business  sold  by  the  defendant  and  his  com- 
pany. The  business  sold  by  the  defendant  was  cliiefly  installing  and 
constructing  electric  plants  and  appliances.  The  business  of  the  new 
corporation  included  witli  this  that  which  formerly  was  done  by  the 
other  two  companies,  namely,  manufacturing  and  dealing  in  electrical 
api)liances. 

In  considering  this  branch  of  the  case,  the  nature  of  the  contract 
of  sale  should  be  regarded.  The  defendant's  business  was  sold  to  be 
conducted  as  a  part  of  a  new  and  more  general  business.  Very  likely 
the  price  paid  for  it  was  larger,  and  the  good-will  was  deemed  more 
valuuhlc  because  it  was  to  be  so  conducted.     The  plaintiff  corporation 
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carried  on  different  but  closely  connected  departments  rif  tin?  eloc- 
trical  business,  and  the  diff'erent  departments  were  so  related  to  one 
another  that  sometimes  it  would  be  difficult,  if  not  impossible,  to 
distinguish  between  competition  with  one  department  and  competition 
with  another. 

Moreover,  this  was  a  contract  for  mutual  profit  in  conducting  the 
new  business,  which,  under  the  findings  of  the  Court,  has  all  pre- 
sumptions in  its  favor.  Each  party  was  to  devote  himself  to  the 
interests  of  the  new  corporation.  Although  the  parties  provided  for 
the  establishment  of  a  corporation,  their  arrangement  was  in  tlie 
nature  of  a  copartnership.  The  profits  of  the  new  corporation  were 
to  be  shared  by  the  old  corporations,  which  had  sold  their  property 
and  become  stockholders  in  the  new  one.  It  is  difficult  to  see  any 
good  reason  why  the  contract  of  the  three  persons  to  promote  the 
interests  of  the  new  corporation  should  not  be  binding  upon  them. 
This  contract  necessaril}'  includes  the  agreement  not  to  enter  into 
competition  against  the  new  corporation.  The  case  seems  to  come 
within  the  language  of  Chief  Justice  Chapman  in  Morse  Twist  Drill  & 
Machine  Co.  v.  Morse,  103  Mass.  73,  75,  where  he  says  the  "de- 
fendant did  not  teclmically  become  a  partner  with  the  plaintiffs,  yet 
he  became  the  associate  of  the  other  stockholders  in  the  business, 
he  himself  inducing  them  to  join  him  in  it,  and  having  a  large  interest 
in  the  formation  of  the  company  ;  and  the  same  principle  that  enables 
a  partner  to  bind  himself  to  do  nothing  in  competition  with  the  busi- 
ness of  the  firm  ought  to  appiv  to  him." 

We  are  of  opinion  that  the  stipulation  not  to  compete  with  the 
business  of  the  plaintiff  corporation  is  as  binding  on  the  defendant  as 
if  it  were  merely'  not  to  compete  with  such  business  as  previously 
had  been  done  by  the  Hawkes  Electric  Company. 

Decree /or  the  plaintiffs. 


JULIUS   GARST   v.    FRANK  M.    HARRIS. 

Supreme  Judicial  Court  of  Massachusetts,  October  2-18,  1900. 
[Reported  in  177  Massachusetts,  72.] 

Contract,  for  breach  of  the  following  agreement : 

"  For  and  in  consideration  of  the  per  cent  deducted  from  the  full 
retail  price,  as  per  list  appended  hereto,  allowed  by  the  Phenyo  Caffein 
Company,  the  vendee  or  retailer  hereb}-  agrees  that  he  will  not  sell, 
nor  allow  any  one  in  his  employ  to  sell,  directl}'  or  indirectly,  Phenyo 
Caffein.  25  cent  size,  for  less  than  25  cents  a  sinjjle  box,  five  boxes 
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for  one  dollar,  twelve  boxes  for  two  dolUivs  and  twenty-five  cents,  nor 
the  10  cent  size  for  less  than  the  face  price. 

"  The  vendee,  or  retailer,  further  agrees,  that  if  he  violates  the 
terms  of  this  contract,  he  will  pay  to  the  Phenyo  Caffein  Company 
the  sum  of  $21,  that  sum  being  the  agreed  amount  that  the  Phenyo 
Caffein  Company  would  be  damaged  by  a  breach  of  this  agreement. 
This  clause,  as  to  the  amount  of  damages,  is  inserted  because  it  is 
recognized  and  agreed  that  a  breach  of  this  agreement  would  cause 
the  Phenyo  Compan}'  to  suffer  a  material  loss,  and  also  that  it  would 
be  very  difficult  and  usually  impossible  to  prove  the  exact  amount 
of  such  loss. 

"The  vendee,  or  retailer,  further  agrees  that  the  acceptance  of  said 
goo(is,  with  the  notice  of  the  conditions  of  sale,  shall  be  held  to  be  an 
assent  on  his  part  to  the  foregoing  terms,  and  an  agreement  with  the 
Phenyo  Caffein  Company,  to  sell  subject  to  the  price  restrictions  fixed 
by  it. 

"  This  agreement  is  made  subject  to  the  stipulation  that  in  case 
the  vendee,  or  retailer,  should  desire  to  discontinue  the  sale  of  Phenyo 
Caffein,  and  notifies  the  Phenyo  Caffein  Company  of  that  fact,  in 
writing,  said  company  agrees  to  buy  from  the  vendee,  or  retailer,  any 
of  the  said  Phenyo  Caffein  at  the  net  cost  price  at  which  it  was  sold 
to  him." 

Then  followed  a  specification  of  the  price  and  discount  to  the  retail 
trade. 

The  case  was  submitted  to  the  Superior  Court,  and,  after  judgment 
for  the  plaintiff  for  $21,  by  Gaskill,  J.,  to  this  court,  on  appeal,  upon 
agreed  facts,  the  nature  of  which  appears  in  the  opinion. 

W.  C.  Mellish,  for  the  defendant. 

W.  Thayer  {H.  W.  Cobb,  with  him),  for  the  plaintiff. 

Holmes,  C.  J.  This  is  an  action  of  contract  to  recover  $21  as 
liquidated  damages  for  breach  of  an  agreement  not  to  sell  Phenyo 
Caffein  below  a  stipulated  price.  Phen}-©  Caffein  was  a  proprietary 
medicine  purchased  by  the  defendant  of  the  plaintiff.  At  the  time  of 
the  sale  and  as  a  part  of  it  a  written  statement  of  terms  containing 
this  agreement  was  read  to  the  defendant  and  delivered  to  him.  One 
stipulation  expressed  in  the  document  was  that  tlie  acceptance  of  the 
goods  with  the  notice  of  the  conditions  of  the  sale  should  be  an  assent 
to  the  terms.  Tlie  defendant  accepted  the  goods  and  expressed  no 
dissent.  There  is  no  question,  tlierefore,  that  he  agreed  to  those 
terms  upon  the  consideration  of  the  sale,  which  was  made  with  a 
deduction  from  the  full  retail  price.  The  defendant  sold  the  goods 
so  purchased  l)elow  the  stii)iilated  price  and  broke  his  contract.  So 
inucii  of  the  defendant's  argument  as  denies  the  agreement,  the  con- 
sideration, or  the  applicability  of  the  contract  to  the  goods  sold  needs 
no  further  discussion. 

The  rest  of  the  defence  needs  but  a  few  words.  It  is  said  that  the 
contract  was  unlawful  as  in  restraint  of  trade.     Some  limits  were  set 
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to  the  inherited  doctrine  on  this  subject  hj-  the  recent  ease  of  Anchor 
Electric  Co.  v.  Hawkes,  171  Mass.  101,  as  the\'  had  been  in  P^nglaiid 
before.  When,  as  here,  there  is  a  secret  composition,  which  tlie 
defendant  presiiraabh*  would  have  no  chance  to  sell  at  a  profit  at  all 
but  for  the  plaintiff's  permission,  a  limit  to  the  license,  in  the  form 
of  a  restriction  of  the  price  at  which  he  may  sell,  is  proper  enough. 
See  Morse  Twist  Drill  &  Machine  Co.  v.  Morse,  103  Mass.  73 ; 
Central  Shade  Roller  Co.  v.  Cushman,  143  Mass.  353 ;  Gloucester 
Isinglass  &  Glue  Co.  v.  Russia  Cement  Co.,  154  Mass.  92;  Fowle  v. 
Park,  131  U.  S.  88,  97;  Walsh  v.  Dwight,  40  App.  Div.  (N.  Y.)  513. 

It  is  suggested  that  the  sum  agreed  upon  in  the  writing  as  liquidated 
damages  is  a  penalty'.  But  it  is  admitted  in  the  agreed  facts  that 
the  damages  are  substantial  and  difficult  to  estimate,  and  it  was 
recognized  in  the  contract  that  they  would  be  so.  It  has  been  decided 
recently'  that  parties  are  to  be  held  to  their  words  upon  this  question 
except  in  exceptional  cases  where  there  are  special  reasons  for  a 
different  decision.  Guerin  v.  Stacy,  175  Mass.  595.  In  this  case 
there  is  every  reason  for  upholding  the  general  rule.  Chase  v.  Allen, 
13  Gray,  42  ;  Lynde  v.  Thompson,  2  Allen,  456. 

Judgment  for  the  plaintiff . 


R.  WILSON   MORE  et  al.  v.  J.  L.   BENNETT  et  al. 
Illinois  Supreme  Court,  January  18,  1892. 

[Reported  in  140  Illinois,  69.] 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  court. 

The  question  is  raised  by  counsel  and  discussed  at  some  length, 
whether  membership  in  the  Chicago  Law  Stenographic  Association 
established  a  contractual  relation  between  the  plaintiffs  and  defend- 
ants which  gives  to  the  plaintiffs  a  right  of  action  against  the  defend- 
ants, for  a  violation  of  any  of  the  rules  of  said  association,  as  for  a 
breach  of  contract ;  and  also,  whether  the  only  remed}'  for  a  violation 
of  said  rules  is  not  that  provided  by  the  by-laws  of  the  association, 
viz.,  a  fine,  to  be  imposed  upon  the  offender,  after  a  trial  and  convic- 
tion before  an  arbitration  committee,  duly  appointed  for  that  purpose. 
But  as  we  view  the  case,  it  will  be  unnecessary  for  us  to  consider  these 
questions,  since,  admitting  that  the  constitution  and  b3'-laws  of  the 
association  were  in  the  nature  of  a  contract  as  between  the  members, 
inter  se,  we  are  of  the  opinion  that  the  contract  thus  established  is  so 
far  obnoxious  to  well  settled  rules  of  public  policy  as  to  render  it  im- 
proper for  the  courts  to  lend  their  aid  to  its  enforcement. 

Whatever  may  be  the  professed  objects  of  the  association,  it  c2early 
appears,  both  from  its  constitution  and  by-laws,  and  from  the  aver- 
VOL.  ri.  —  -25 
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ments  of  the  declaration,  that  '^ne  of  its  oDjeets,  if  not  its  leading 
object,  is  to  control  the  prices  to  be  charged  b}-  its  members  for  steno- 
graphic work,  by  restraining  all  competition  between  them.  Power  is 
given  to  the  association  to  fix  a  schedule  of  prices  which  shall  be  bind- 
ing upon  all  its  members,  and  not  onl}'  do  the  members,  by  assenting 
to  the  constitution  and  b^'-laws,  agree  to  be  bound  by  the  schedule  thus 
fixed,  but  their  competition  with  each  other,  either  by  taking  or  offering 
to  take  a  loss  price,  is  punishable  by  the  imposition  of  fines,  as  well  as 
by  such  other  disciplinary  measures  as  associations  of  this  character 
may  adopt  for  the  enforcement  of  their  rules. 

The  rule  of  public  policy  here  involved  is  closel}'  analogous  to  that 
which  declares  illegal  and  void  contracts  in  general  restraint  of  trade, 
if  it  is  not  indeed  a  subordinate  application  of  the  same  rule.  As  said 
by  Mr.  Tiedeman  :  "Following  the  reason  of  the  rule  which  prohibits 
contracts  in  restraint  of  trade,  we  find  that  it  is  made  to  prohibit  all 
contracts  which  in  an^'  wa}-  restrain  the  freedom  of  trade  or  diminish 
competition,  or  regulate  the  prices  of  commodities  or  services.  All 
combinations  of  capitalists  or  of  workmen  for  the  purpose  of  influencing 
trade  in  their  especial  favor,  by  raising  or  reducing  prices,  are  so  far 
illegal  that  agreements  to  combine- cannot  be  enforced  by  the  courts." 
Tiedeman  on  Commercial  Paper,  sect,  190. 

Many  cases  may  be  found  in  which  the  doctrine  here  stated  has  been 
laid  down  and  enforced.  Thus,  in  Stanton  v.  Allen,  5  Denio,  434, 
where  an  association  among  the  whole  of  a  large  part  of  the  proprie- 
tors of  boats  on  the  Erie  and  Oswego  canals  was  formed  under  an 
agreement  to  regulate  the  price  of  freight  and  passage  b}-  a  uniform 
scale  to  be  fixed  by  a  committee  chosen  M-  themselves,  and  to  divide  the 
profits  of  their  business  according  to  the  number  of  boats  employed  by 
each,  with  provisions  prohibiting  the  members  from  engaging  in  similar 
business  out  of  the  association,  it  was  held  that,  as  the  tendency  of 
such  agreement  was  to  increase  prices  and  to  prevent  wholesome  com- 
petition, as  well  as  diminish  the  public  revenue,  it  was  against  public 
polic}'  and  void  by  the  principles  of  tlie  common  law. 

In  Hooker  v.  Vande water,  4  Denio,  349,  the  proprietors  of  five  seve- 
ral lines  of  boats  engaged  in  the  business  of  transporting  persons  and 
freight  on  the  Erie  and  Oswego  canals,  entered  into  an  agreement  in 
which,  "  for  the  purpose  of  establishing  and  maintaining  fair  and  uni- 
form rates  of  freight,  and  equalizing  the  business  among  themselves, 
and  to  avoid  all  unnecessary  expense  in  doing  the  same,"  tiic}'  agreed 
to  run  for  the  residue  of  the  season  of  navigation  at  certain  rates  of 
freiglit  and  passage  then  fixed  upon,  but  which  should  be  changed 
whenever  the  parties  should  deem  expedient,  and  to  divide  the  net 
earnings  among  themselves  according  to  certain  fixed  proportions  ;  and 
It  was  held,  in  a  suit  on  the  agreement  against  a  party  who  failed  to 
make  payment  according  to  its  terms,  that  tl>e  agreement  was  a  con- 
8i)iracy  to  commit  an  act  injurious  to  trade,  and  was  illegal  and  void. 

In  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Penn.  Ht.  173,  five 
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coal  companies  in  Pennsylvania  entered  into  an  agreement  in  New 
York,  to  divide  two  coal  regions  of  which  they  had  control ;  to  appoint 
a  committee  to  take  charge  of  their  interests  and  decide  all  questions, 
and  appoint  a  general  agent  at  a  certain  point  in  the  State  of  New  York, 
the  coal  mined  to  be  delivered  through  him,  each  company  to  deliver  its 
proportion  at  its  own  cost  at  the  different  markets,  at  such  time  and  to 
such  persons  as  the  committee  should  direct,  the  committee  to  adjust  all 
prices,  rates  of  freight,  &c.,  and  settlements  to  be  made  between  the 
several  companies  monthly  ;  and  it  was  held  in  a  suit  brought  by  one  of 
said  companies  against  another,  to  enforce  a  liabilit}-  arising  under  said 
contract,  that  the  contract  was  in  violation  of  a  statute  of  New  Y''ork 
making  it  a  misdemeanor  to  conspire  to  commit  any  act  injurious  to 
trade  or  commerce,  and  was  also  against  public  policy  and  therefore 
illegal  and  void,  the  court  la3ing  down  the  rule,  among  other  things, 
that  ever}'  association  formed  to  raise  or  depress  prices  beyond  what 
they  would  be  if  left  without  aid  or  stimulus,  was  criminal. 

In  Craft  v.  McConough}',  79  111.  346,  a  contract  was  entered  into  by 
all  the  grain  dealers  in  a  certain  town,  which,  on  its  face,  indicated  that 
the}'  had  formed  a  partnership  for  the  purpose  of  dealing  in  grain,  but 
the  true  object  of  which  was  to  form  a  secret  combination  which  would 
stifle  all  competition,  and  enable  the  parties,  by  secret  and  fraudulent 
means,  to  control  the  price  of  grain,  costs  of  storage,  and  expense  of 
shipment  at  such  town,  and  it  was  held  on  bill  filed  for  an  accounting 
and  distribution  of  profits,  that  such  contract  was  in  restraint  of  trade 
and  consequently  void  on  grounds  of  public  policy.  In  discussing  the 
principles  involved,  this  court  said  :  "  While  these  parties  were  in  busi- 
ness in  competition  with  each  other,  they  had  the  undoubted  right  to 
establish  their  own  rates  for  grain  stored  and  commissions  for  ship- 
ment and  sale.  They  could  pay  as  high  or  low  a  price  for  grain  as 
they  saw  proper,  and  as  they  could  make  contracts  for  with  the  pro- 
ducer. So  long  as  competition  was  free,  the  interest  of  the  public  was 
safe.  The  laws  of  trade,  in  connection  with  the  rigor  of  competition, 
was  all  the  guaranty  the  public  required,  but  the  secret  combination 
created  by  the  contract  destroyed  all  competition  and  created  a 
monopoly  against  which  the  public  interest  had  no  protection." 

The  doctrine  of  the  foregoing  decisions  may,  in  our  opinion,  be  fairly 
applied  to  the  facts  in  the  present  case.  While  some  of  the  cases  cited 
involve  elements  not  present  here,  the  determining  circumstance  in  all 
of  them  seems  to  have  been,  a  combination  or  conspiracy  among  a  num- 
ber of  persons  engaged  in  a  particular  business,  to  stifle  or  prevent  com- 
petition, and  thereby  to  enhance  or  diminish  prices  to  a  point  above  or 
below  what  they  would  have  been  if  left  to  the  influence  of  unrestricted 
competition.  All  such  combinations  are  hold  to  be  contrary  to  public 
policy,  and  the  courts  therefore  will  refuse  to  lend  their  aid  to  the  en- 
forcement of  the  contracts  by  which  such  combinations  are  sought  to 
be  effected. 

Counsel  seek  to  distinguish  this  case  from  those  cited,  by  the  circum- 
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stance  alleged  in  the  second  count  of  the  declaration,  that  but  a  small 
portion  of  the  law  stenographers  of  Chicago  belong  to  said  association. 
An  analoo-y  is  thereby  sought  to  be  raised  between  the  contract  in  this 
case  and  those  contracts  in  partial  restraint  of  trade  which  the  law  up- 
holds. We  think  the  analogy  thus  sought  to  be  raised  does  not  exist. 
Contracts  in  partial  restraint  of  trade  which  the  law  sustains  are  those 
which  are  entered  into,  by  a  vendor  of  a  business  and  its  good-will, 
with  his  vendee,  by  which  the  vendor  agrees  not  to  engage  in  the  same 
business  within  a  limited  territory,  and  the  restraint,  to  be  valid,  must 
be  no  more  extensive  than  is  reasonably  necessary'  for  the  protection  of 
the  vendee  in  the  enjoyment  of  the  business  purchased.  But  in  the 
present  case  there  is  no  purchase  or  sale  of  any  business,  nor  an}'  other 
analogous  circumstance  giving  to  one  party  a  just  right  to  be  protected 
against  competition  from  the  other.  All  of  the  members  of  the  associa- 
tion are  engaged  in  the  same  business  within  the  same  territory,  and 
the  object  of  the  association  is  purely  and  simply  to  silence  and  stifle 
all  competition  as  between  its  members.  No  equitable  reason  for  such 
restraint  exists,  the  only  reason  put  forward  being  that,  under  the  influ- 
ence of  competition  as  it  existed  prior  to  the  organization  of  the  asso- 
ciation, prices  for  stenographic  work  had  been  reduced  too  far,  and  the 
association  was  organized  for  the  purpose  of  putting  an  end  to  all  com- 
petition, at  least  as  between  those  who  could  be  induced  to  become 
members.  True,  the  restraint  is  not  so  far-reaching  as  it  would  have 
been  if  all  the  stenographers  in  the  cit}'  had  joined  the  association,  but  so 
far  as  it  goes,  it  is  precisely  of  the  same  character,  produces  the  same 
results,  and  is  subject  to  the  same  legal  objection. 

It  ma}'  also  be  observed  that,  l\v  the  constitution  of  the  association 
any  reputable  stenographer  regularl}'  engaged  in  law  reporting  in  Cook 
county  is  eligible  to  membership,  and  if  all  or  a  major  part  of  the  sten- 
ographers in  said  county  engaged  in  that  business  are  not  already  mem- 
bers, it  is  because  the  association  has  not  3'et  full}'  accomplished  the 
purposes  of  its  organization.  We  can  see  no  legal  difference  between 
the  restraint  upon  competition  which  it  now  exercises  and  that  which  it 
will  exercise  when  it  is  in  a  position  to  dictate  terms  to  all  who  are  en- 
gaged in  the  business,  and  to  all  who  may  wish  to  obtain  the  services 
of  law  stenographic  reporters. 

We  are  of  the  opinion  that  the  demurrer  to  the  declaration  was  prop- 
erly sustained,  and  the  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 
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EMERY   ET  AL.   V.    OHIO   CANDLE  CO. 
Ohio  Supreme  Court,  May  6,  1890. 

[Reported  in  47  Ohio  State,  320.] 

Error  to  the  Superior  Court  of  Cincinnati. 

In  iy80  an  unincorporated  company  was  formed,  to  continue  six  years, 
called  The  Candle  Manufacturers'  Association,  which  included  the  man- 
ufacturers of  ninety-five  per  cent  of  the  star  candles  in  that  part  of  the 
United  States  lying  east  of  the  114°  of  longitude  west  of  Greenwich, 
or  substantially  all  the  territory  east  of  the  western  boundary  of  Utah. 
Its  object  was  to  increase  the  price  and  decrease  the  manufacture  of 
candles  in  the  territory  covered  by  the  agreement;  and  is  found,  as  a 
fact,  to  have  had  that  effect  during  the  whole  existence  of  the  associa- 
tion. The  members  composing  the  association  were  required  to  pay 
into  its  treasury  two  and  one  half  cents  per  pound  on  every  pound  of 
candles  disposed  of  on  their  own  account  within  the  territorj'.  But 
neither  was  bound  to  operate  his  factory  ;  and  whether  he  did,  or  did 
not,  he  received  at  stated  times  his  proportion  of  the  profits  of  the  pool, 
which  was  based  upon  the  business  that  had  been  done  by  him  in  pre- 
vious years  ;  thus  making  it  to  the  interest  of  each  member  to  operate 
his  factory  when  the  price  of  candles  was  high,  and  to  remain  idle  when 
the  price  was  low. 

The  receipts  of  the  association  were  placed  in  a  selected  depositor^-, 
The  First  National  Bank  of  Cincinnati,  to  the  credit  of  an  executive 
committee,  consisting  of  three  members,  selected  by  the  association,  and 
could  only  be  paid  out  on  a  check  signed  b}'  at  least  two  of  them.  The 
claims  of  all  members  were  adjusted  by  this  committee. 

The  Ohio  Candle  Company,  incorporated  under  the  laws  of  this  State^ 
joined  the  association  in  1883.  and  withdrew  therefrom  in  March,  1884. 
During  the  month  of  Januar}-  of  that  year  it  had  paid  into  the  associa- 
tion $22.40,  but  there  was  due  to  it,  under  the  terms  of  the  agreement, 
as  profits  for  that  month,  the  sum  of  $2,151.17.  The  committee  agreed 
to  pay  the  compan}-  the  sum  it  had  paid  in,  but  refused  to  pa}'  the  sum 
due  as  profits,  on  the  ground  that  by  withdrawing  before  the  expiration 
of  the  life  of  the  association  it  had  violated  the  agreement,  and  was 
entitled  to  none  of  its  gains.  Thereupon  the  company-  brought  suit  for 
the  amount  against  the  members  composing  the  committee,  to  which  the 
bank  was  made  a  part}-,  asking  that  the  bank  be  ordered  to  pa}-  the 
money  to  the  plaintifiT,  or  that  a  judgment  be  rendered  in  its  favor  for 
the  amount  with  interest. 

Issues  of  fact  having  been  made  up,  the  case  was  tried  to  the  court, 
and  reserved  for  hearing  in  general  term,  which  made  a  finding  of 
facts  —  the  substance  of  which  has  been  stated  —  and  rendered  judg- 
ment against  the  members  of  the  committee,  which  is  sought  to  be 
j-eversed  on  the  ground  that  it  is  against  the  law. 
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Perry  &  Jenny ^  for  plaintiffs  in  error. 

Ramsey,  Maxwell,  &  Ramsey^  for  defendants  in  error. 

By  the  Court.  We  are  of  the  opinion  that  the  suit  cannot  be  main- 
tained,  for  the  reason  that  the  objects  of  the  association  were  contrary 
to  public  policy,  and  in  no  wa}-  to  be  aided  by  the  courts.  No  recovery 
can  be  had  except  by  giving  effect  to  the  terms  of  the  agreement.  Tiie 
action  is,  in  substance,  a  suit  against  the  association  to  recover  a  sum 
due  the  plaintiff  under  the  terras  on  which  the  association  was  formed. 
The  committee  represent  the  association,  and  a  judgment  against  them 
is  a  judgment  against  it.  If,  as  claimed  by  the  defendants,  a  member 
could  not  withdraw  from  the  association  until  the  six  j^ears  had  expired, 
then  the  committee,  as  representing  the  association,  had  a  defence  on 
which  the}'  might  have  relied,  had  the  objects  of  the  association  been 
perfectly  legitimate.  But  should  a  court  be  called  on  to  consider  any 
defence,  so  long  as  the  claim  itself  is  based  upon  an  agreement  to  which 
it  can  give  no  countenance?  It  must  be  observed  that  the  withdrawal 
of  the  plaintiff  was  not  at  a  time,  nor  under  circumstances,  that  could 
give  to  it  the  merits  of  repentance.  It  had  passed  beyond  where  it 
might,  by  withdrawal,  have  secured  the  aid  of  a  court  in  recovering 
what  it  had  advanced  in  furtherance  of  an  illegal  object.  Its  suit  is  to 
recover  its  portion  of  the  ill-gotten  gains.  The  case  of  Norton  v.  Blinn, 
39  Ohio  St.  145,  can  have  no  application  here,  for  this  is  a  suit  between 
parties  to  enforce  the  terms  of  the  illegal  agreement.  See  Texas  & 
P.  Ry.  Co.  V.  Southern  Pac.  R}'.  Co.,  6  Southern  Reporter,  888,  where 
Brooks  V.  Martin,  2  Wall.  70,  is  accuratel}-  distinguished,  and  shown  to 
have  no  application  to  a  case  such  as  this.^ 

Judgment  reversed,  and  the  petition  of  plaintiff  below  dismissed. 


SECTION  II. 

Wagers  and  Gaming  Contracts. 

HAMPDEN  V.   WALSH. 
Ik  the  Queen's  Bench  Division,  January  17,  1876. 

[Reported  in  1  Queeti's  Bench  Division,  189.] 

The  judgment  of  the  court  (Cockburn,  C.  J.,  and  Mellor  and  Quain, 
JJ.),  was  delivered  by  — 

Cockburn,  C.  J.  This  is  an  action  brought  to  recover  the  sum  of 
500/.  deposited  by  the  plaintiff  with  the  defendant,  under  the  following 
circumstances :  — 

^  By  act  of  Confjress  of  .Inly  '2,  1890,  contracts,  combinations  in  the  form  of  trtwtd 
or  othfirwisR,  and  monopolioH  to  restrain  trado  or  commerce  in  tlie  District  of  (^olnmbia, 
or  in  any  of  the  territories  of  the  United  States,  or  between  any  vStates  and  territories 
or  foreign  countries,  are  declared  illegal  and  made  cTiminal  offences.  26  St.at.  209. 
And  many  States  have  enacted  similar  statutes.  See  Eddj  oa  Combinations,  IL 
5  796  et  teq. 
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The  plaintiff,  it  appears,  entertains  a  strong  disbelief  in  the  received 
opinion  as  to  the  convexit}^  of  the  earth,  and  with  the  view,  it  seems, 
ofestaliUsliing  his  own  opinion  in  the  face  of  the  world,  he  published  in 
a  /)iirna(  called  '*  Scientific  Opinion,"  an  advertisement  in  the  following 
words:  ''The  undersigned  is  willing  to  deposit  50Z.  to  500/.  on  recip- 
rocal terms,  and  defies  all  the  philosoi)hers,  divines,  and  scientific  pro- 
fessors in  the  United  Kingdom  to  prove  the  rotundity  and  revolution  of 
the  world,  from  Scripture,  from  reason,  or  from  fact.  He  will  acknowl- 
edge that  he  has  forfeited  his  deposit  if  his  opponent  can  exhibit  to  the 
satisfaction  of  any  intelligent  referee  a  convex  railway,  canal,  or  lake." 

Tlie  challenge  thus  thrown  out  was  answered  and  accepted  bv  a  Mr. 
Alfred  Wallace,  who  offered  to  stake  the  like  amount  "on  the  under- 
taking to  show  visibly,  and  to  measure  in  feet  and  inches,  the  convexity 
of  a  canal  or  lake." 

The  money  was  deposited  accordingly  in  a  bank,  to  the  credit  of  Mr. 
Walsh,  the  defendant.  An  agreement  was  drawn  up,  whereby  it  was 
agreed  that,  "  if  Mr.  A.  R.  Wallace,  on  or  before  the  loth  of  March, 
1870,  proved  the  convexity  or  curvature  to  and  fro  of  the  surface  of 
any  canal,  river,  or  lake,  by  actual  measurement  and  demonstration,  to 
the  satisfaction  of  Mr.  John  Henry  Walsh,  of  346,  Strand,  and  of  Mr. 
W.  Carpenter,  of  7,  Carlton  Terrace,  Lewisham  Park,  or,  if  the3'  dif- 
fered, to  the  satisfaction  of  the  um|)ire  they  might  appoint,"  Wallace 
was  to  receive  the  two  sums  deposited  ;  while  if  Wallace  failed  in  show- 
ing such  actual  proof  of  convexity,  the  two  sums  were  to  be  paid  to  the 
plaintiff.  The  agreement  concluded  with  the  following  proviso:  "Pro- 
vided always,  that,  if  no  decision  can  he  arrived  at,  owing  to  the  death 
of  either  of  the  parties,  the  wager  is  to  be  annulled  ;  or  if,  owing  to  the 
weather  being  so  bad  as  to  prevent  a  man  being  distinctly  seen  by  a 
good  telescope,  at  a  distance  of  four  miles,  then  a  further  period  of  one 
niontii  is  to  be  allowed  for  the  experiment,  or  longer,  as  may  be  agreed 
upon  bv  the  referees." 

Mr.  Walsh  being  unable  to  act  as  referee,  a  Mr.  Coulcher  was  substi- 
tuted for  him.  Certain  tests  having  been  agreed  on,  the  experiment 
was  tried  on  the  Bedford  Level  Canal.  The  referees  differed  ;  Mr. 
Coulcher  being  of  opinion  that  Mr.  Wallace  had  proved,  Mr.  Carpenter, 
that  he  had  not  proved,  the  convexity  of  the  canal.  Thereupon  it  was 
proposed  that  the  referees  should  exercise  their  power  of  appointing  an 
umpire  ;  but  Mr.  Carpenter  declined  to  a,ct  further  in  the  matter.  A 
correspondence  ensued,  when  it  was  agreed  to  leave  the  matter  to  the 
decision  of  Mr.  Walsh,  the  present  defendant,  to  whom  the  two  referees 
should  sul)niit  their  reports,  and  who  was  to  be  at  liberty  to  seek  any 
furtlier  inlbrmation  he  might  deem  necessary,  and  to  consult  Mr. 
Solomons,  an  oi)tician,  if  he  thought  proper.  Having  done  so,  he  de- 
cided in  favor  of  Mr.  Wallace,  as  having  "  proved  to  his  satisfaction 
the  curvature  to  and  fro  of  the  Bedford  Level  Canal  between  Witney 
Bridge  and  Welsh's  dam  (six  miles),  to  the  extent  of  five  feet  more 
or  less." 
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To  this  decision  the  plaintiff  objected,  and  before  the  defendant  had 
paid  over  the  money  to  Mr.  Wallace,  demanded  to  have  the  500/.  he  had 
deposited  restored  to  him.  Notwithstanding  which,  the  defendant  paid 
the  two  suras  of  500?.  to  Wallace. 

The  question  for  our  decision  is,  whether  upon  this  state  of  facts  the 
plaintiff  is  entitled  to  recover  the  sum  so  deposited  by  him. 

One  question  which  presents  itself  is,  whether  this  agreement  amounts 
in  effect  to  a  wager ;  and  if  so,  whether  the  plaintiff  b}'  the  effect  of  8 
&  9  Vict.  c.  109,  s.  18,  is  prevented  from  maintaining  this  action. 

We  will,  in  the  first  instance,  proceed  with  the  case  on  the  assumption 
that  the  agreement  is  in  effect  a  wager. 

It  is  well  estabhshed  by  numerous  authorities,  which  it  would  be  here 
superfluous  to  cite,  that  at  common  law,  a  wager,  being  a  contract  by 
A.  to  pay  money  to  B.  on  the  happening  of  a  given  event,  in  considera- 
tion of  B.  paying  money  to  him  on  the  event  not  happening,  was  legal, 
provided  the  subject-matter  of  the  wager  was  one  upon  which  a  contract 
could  lawfully  be  entered  on.  But  by  the  effect  of  the  statutes  of  16 
Car.  2,  c.  7,  of  9  Anne,  c.  14,  and  of  other  statutes  for  the  prevention 
of  gaming,  various  forms  of  betting  became  stamped  with  illegality,  and 
no  action  could  be  maintained  by  the  winner  against  the  loser  in  respect 
of  them.  Nor  could  any  action  be  brought  by  the  winner  against  the 
stakeholder  with  whom  the  amount  of  the  wager  had  been  deposited. 
Wagers  not  included  in  these  statutes  remained  as  before,  and  could  be 
made  the  subject-matter  of  an  action,  although  judges  sometimes  refused 
to  try  such  actions,  especially  where  the  subject-matter  of  the  wager 
was  of  a  low  or  frivolous  character,  as  unworthy  to  occupy  the  time  of 
a  court  of  justice. 

As  the  law  now  stands,  since  the  passing  of  8  «fe  9  Vict.  c.  109,  there 
is  no  longer,  as  regards  actions,  an}'  distinction  between  one  class  of 
wagers  and  another,  all  wagers  being  made  null  and  void  at  law  by 
that  statute. 

But  though,  where  a  wager  was  illegal,  no  action  could  be  brought 
either  against  the  loser  or  stakeholder  b}'  the  winner,  a  party  who  had 
deposited  his  money  with  the  stakeholder  was  not  in  the  same  predica- 
ment. If,  indeed,  the  event  on  which  the  wager  depended  had  come 
off,  and  the  money  had  been  paid  over,  the  authority'  to  pay  it  not  hav- 
ing been  revoked,  the  depositor  could  no  longer  claim  to  have  it  back. 
But  if,  before  the  money  was  so  paid  over,  the  party  depositing  repu- 
diated the  wager  and  demanded  his  money  back,  he  was  entitled  to 
have  it  restored  to  him,  and  could  maintain  an  action  to  recover  it ; 
and  this,  not  only  where,  as  in  ilodson  v.  Tcrrill,  1  Cr.  &  M.  797, 
notice  had  been  given  to  the  stakeholder  i)rior  to  the  event  being  deter- 
mined, but  also  where,  as  in  Ihistelow  v.  Jackson,  8  B.  «fe  C.  221, 
notice  was  given  after  the  event  had  come  off. 

In  Hodson  v.  Terrill,  1  Cr.  &  M.  797,  the  deposit  had  been  made  on 
a  cricket  match  for  20/.  a  side,  and  was  therefore  unlawful  within  the 
statute  of  Anne.      A  dispute  having  arisen  in  the  course  of  the  match, 


SECT.    II.]  HAMPDEN    V.    WALSH.  393 

and  one  side  having  refused  to  play  it  ou' ,  the  plaintiff,  who  had  paid  a 
deposit,  claimed  to  have  it  returned,  and  it  was  held  that  he  was  entitled 
to  recover. 

So  in  Martin  v.  Hewson,  10  Ex.  737,  24  L.  J.  (Ex.)  174,  in  an 
action  for  mone}'  had  and  received  to  plaintiff's  use,  the  defendant 
having  pleaded  that  the  monej'  had  been  deposited  with  him  to  abide 
the  event  of  a  cock-fight,  the  replication,  that  before  the  result  was 
ascertained  the  plaintiff  repudiated  the  wager,  and  required  repa^'ment  of 
the  deposit,  was  held  good.  In  Hastelow  v.  Jackson,  8  B.  &  C.  221,  the 
Court  of  Queen's  Bench,  following  the  prior  cases  of  Cotton  v.  Thurland, 
5  T.  R.  405,  Smith  v.  Bickmore,  4  Taunt.  474,  and  Bate  v.  Cartwright, 
7  Price,  540,  held  that,  where,  money  having  been  deposited  with  the 
stakeholder  to  abide  the  event  of  a  boxing  match.  A.,  the  depositor, 
claimed  the  whole  sum  from  the  stakeholder,  as  having  won  the  fight, 
and  threatened  him  with  an  action  if  he  paid  it  over  to  B.,  the  other 
combatant,  which  he  nevertheless  did  by  direction  of  the  umpire,  A. 
was  entitled  to  recover  the  mone}'  he  had  deposited  as  his  own  stake 
as  money  had  and  received  to  his  use.  "  If,"  saj's  Bayley,  J.,  "a 
stakeholder  pays  over  the  money  without  authority  from  the  party  and 
in  opposition  to  his  desire,  he  does  so  at  his  own  peril."  These  cases 
have  never  been  overruled,  and  must  be  considered  as  law ;  although 
in  Meaning  v.  Hellings,  14  M.  &  W.  at  p.  712,  Alderson,  B.,  speaks 
doubtingl}'  of  the  decision  in  Hastelow  v.  Jackson,  8  B.  &  C.  221, 
using  the  expression,  "  that  case  does  not  convince  me,  it  overcomes 
me."  But  that  case  seems  to  have  been  decided  more  on  the  form  of 
the  particulars  than  anything  else,  and  does  not  seriously  interfere  with 
the  authorit}'  of  Hastelow  v.  Jackson,  8  B.  &  C.  221,  which  seems  to  us 
to  be  good  law. 

A  distinction  has,  however,  been  taken  between  cases  in  which  the 
deposit  was  made  to  abide  the  event  of  an  illegal  wager,  and  others,  in 
which  the  wager,  not  being  prohibited  b}'  statute,  or  of  an  improper 
character,  was  legally  binding.  In  the  former  cases,  the  contract  be- 
tweea  the  principals  being  null  and  void,  the  mone}'  remains  in  the 
hands  of  the  stakeholder  devoid  of  any  trust  in  respect  of  the  other 
part}-,  and  in  trust  only  for  the  party  depositing,  who  can  at  any  time 
claim  it  back  before  it  has  been  paid  over.  In  the  latter,  the  contract, 
prior  to  8  &  9  Vict.  c.  109,  s.  18,  not  being  invalid,  it  was  open  to  con- 
tention that  money  deposited  on  the  wager  with  a  stakeholder  must 
remain  with  tlie  latter  to  abide  the  event. 

Greater  difficulty,  therefore,  presented  itself  where,  prior  to  8  &  i- 
Vict.  0.  109,  s.  18,  money  was  deposited  on  a  wager  not  illegal;  and 
the  Courts  of  King's  Bench  and  Exchequer  were  at  variance  on  this 
point.  In  Eltham  v.  Kingsman,  1  B.  &  Aid.  683,  the  Court  of  King's 
Bench,  consisting  of  Lord  Ellenborough,  C  J.,  Bayley,  Abbott,  and 
Holroyd,  JJ.,  held  that  even  where  a  wager  was  legal,  the  authorit}-  of 
a  stakeholder,  who  was  also  (as  is  the  case  with  the  present  defendant) 
to  decide  between  the  parties,  might  be  revoked  and  the  deposit  de- 
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manded  back.  *'  Here,"  says  Lord  Ellenborough,  "  before  there  has 
been  a  decision  the  part}'  has  countermanded  the  authority  of  the  stake- 
holder." "  A  man,"  says  Abbott,  J.,  "  who  has  made  a  fooUsh  wager 
may  rescind  it  before  an^'  decision  has  taken  place."  In  the  later  case 
of  Emery  v.  Richards,  14  M.  &  W.  728,  the  Court  of  Exchequer,  where 
money  had  been  deposited  on  a  wager  of  less  than  10^.  on  a  foot  race,  and 
therefore,  prior  to  the  passing  of  the  statute  8  &  9  Vict.,  not  illegal  under 
the  then  existing  statute,  held  that  the  plaintiff  could  not  demand  to  have 
his  stake  returned,  but  must  abide  the  event.  The  case  of  Eltham  v. 
Kingsman,  1  B.  &  Aid.  683,  does  not,  however,  appear  to  have  been 
brought  to  the  notice  of  the  court,  and  in  our  view  the  decision  of  this 
court  was  the  sounder  one.  We  cannot  concur  in  what  is  said  in  Chitty 
on  Contracts,  8th  ed.,  p.  574,  that  "  a  stakeholder  is  the  agent  of  both 
parties,  or  rather  their  trustee."  It  may  be  true  that  he  is  the  trustee 
of  both  parties  in  a  certain  sense,  so  that,  if  the  event  comes  off  and 
the  authority  to  pay  over  the  money  by  the  depositor  be  not  revoked, 
he  may  be  bound  to  pay  it  over.  But  primarily  he  is  the  agent  of  the 
depositor,  and  can  deal  with  the  money  deposited  so  long  only  as  his 
authority  subsists.  Such  was  evidently  the  view  taken  of  the  position 
of  a  stakeholder  b}'  this  court  in  the  two  cases  of  Eltham  v.  Kingsman, 
1  B.  &  Aid.  683,  and  Hastelow  v.  Jackson,  8  B.  &  C.  221  ;  and  in  that 
view  we  concur. 

Practicall}',  however,  it  is  now  unnecessar}'  to  decide  this  question, 
if  the  transaction  under  consideration  is  to  be  looked  upon  as  a  wager. 
For  by  8  &  9  Vict.  c.  109,  s.  18,  it  is  enacted  "  that  all  contracts  or 
agreements,  whether  b}'  parol  or  in  writing,  b}'  way  of  gaming  or  wager- 
ing, shall  be  null  and  void  ;  and  that  no  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equit}'  for  recovering  any  sum  of  mone}^  or 
valuable  thing  alleged  to  be  won  upon  any  wager,  or  which  shall  have 
been  deposited  in  the  hands  of  any  person  to  abide  the  event  on  which 
any  wager  shall  have  been  made." 

The  present  wager,  though  previously  lawful,  being  thus  rendered 
null  and  void,  it  follows  that  the  plaintiff  must  be  entitled  to  recover 
his  deposit,  unless  that  part  of  the  enactment  which  provides  that,  ''  no 
suit  shall  be  brought  or  maintained  in  any  court  for  recovering  an}'  sum 
of  money  which  shall  have  been  deposited  in  the  hands  of  any  person 
to  abide  the  event  on  which  any  wager  shall  have  been  made,"  affords 
an  answer  to  the  action,  —  a  question  on  which  a  difference  of  opinion 
exists.  The  question  arose  in  Varney  v.  Hickman,  5  C.  B.  271,  17 
L.  J.  (C.  r.)  102.  The  plaintiff  and  one  Isaacs  had  deposited  20/. 
eacti  with  the  defendant  on  the  event  of  a  match  between  two  horses. 
Before  the  race  was  run  the  plaintiff  gave  notice  to  the  defendant 
that  he  declined  the  bet  and  demanded  back  his  deposit.  The 
plaiiililf  not  attending  to  contest  the  race,  Isaacs  was  declared  the 
winner,  and  the  amount  of  the  two  dei)osits  was  handed  over  to  him  by 
the  defendant.  An  action  for  money  had  and  received  having  been 
brought  b}'  the  plaintiff  to  recover  the  amount  of  his  deposit,  the  statute 
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8  &  9  Vict.  c.  109,  s.  18,  was  relied  on  for  the  defence.  But  it  was 
held  by  the  court,  consisting  of  MauJe,  Creswell,  and  Williams,  JJ., 
that  the  part  of  s.  18  relating  to  deposits  was  meant  to  apply  onl}'  to 
the  non-recovery  by  the  winner  of  a  sum  deposited  by  the  other  part}- 
to  abide  the  event,  and  not  to  the  right  of  the  depositor  to  recover  back 
his  deposit,  if  demanded  before  the  money  was  paid  over. 

In  the  later  case  of  Martin  v.  Hewson,  10  Ex.  737 ;  24  L.  J.  (Ex.) 
174,  already  referred  to,  the  Court  of  Exchequer  adopted  the  view  of 
the  Common  Pleas  in  Varney  v.  Hickman,  5  C.  B.  271 ;  17  L.  J.  (C.  P.) 
102,  Parke,  B.,  saying:  "  According  to  the  context,  the  statute  pro- 
hibits the  recover}'  of  money  which  has  been  won  in  such  a  transaction, 
or  has  been  deposited  to  abide  the  event  of  a  wager,  but  it  does  not 
apply  to  the  case  where  a  party  seeks  to  recover  his  stake  upon  a  repu- 
diation of  the  wagering  contract." 

But  in  Savage  v.  Madder,  36  L.  J.  (Ex.)  178,  Martin,  B.,  expressed  a 
decided  opinion  that  no  action  could  be  brought  either  directh'  upon  the 
contract,  or  in  respect  of  money  deposited  by  the  winner  himself  in  the 
hands  of  a  stakeholder  to  abide  the  event.  "  It  is,"  said  the  learned  judge, 
"  in  fact,  expressh'  within  the  act  of  Parliament ;  and  more  than  that,  it  is 
within  what  the  act  intended  to  effect.  The  object  of  the  act  was  to 
prevent  trials  in  courts  of  law  with  respect  to  betting  contracts  ;  and 
rightly  so,  for  the}'  are  contracts  in  relation  to  transactions  with  which 
the  time  of  the  courts  of  law  ought  not  to  be  occupied.  A  man  who 
makes  bets  must  take  his  chance  of  getting  his  money.  A  bet  ought  to 
be  a  contract  of  honor  ;  and  if  the  loser  cannot  pay,  no  action  should  be 
maintainable  in  respect  of  the  debt."  What  was  thus  said  was,  how- 
ever, unnecessary  to  the  decision  of  the  question  before  the  court.  For 
the  plaintiff  there  claimed  the  entire  stakes  as  his  by  the  event ;  he  had 
never  repudiated  the  wager  or  revoked  the  authority'  of  the  stakeholder. 
He  was  seeking  to  enforce  the  wager,  and  was  met  by  the  statute  and 
defeated  by  the  effect  of  the  enactment.  The  question  again  arose 
directly  in  the  case  of  Graham  v.  Thompson,  Ir.  Rep.  2  C.  L.  64,  in  the 
Court  of  Common  Pleas  in  Ireland,  where,  in  an  action  for  money  had 
and  received,  the  defendant  pleaded  special!}',  "  that  the  money  was 
money  deposited  in  the  hands  of  the  defendant  to  abide  an  event  on 
which  a  wager  had  thereupon  been  made,  to  wit,  etc.,  and  that  that  wager 
had  not  been  repudiated,  or  any  demand  of  the  said  money,  or  any  part 
thereof,  made  upon  him  by  the  plaintiff  before  the  event  on  which  the 
said  wager  had  been  made  had  taken  place,  and  the  said  wager  had 
been  decided."  The  plaintiff  demurred  to  this  defence,  on  the  ground 
that  it  was  consistent  with  it  that  the  plaintiff  had  repudiated  the  wager 
before  the  defendant  had  paid  over  the  money  to  the  winner.  And  the 
court,  taking  the  same  view  as  had  been  taken  in  Varney  v.  Hickman, 
5  C.  B.  271,  17  L.  J.  (C.  P.)  102,  and  Martin  u.  Hewson,  10  Ex.  737, 
24  L.  J.  (Ex.)  174,  held  the  demurrer  good.  It  is  unncessary  to  say 
what  our  view  might  have  been  had  the  matter  been  res  Integra  >  we 
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are  bound  by  the  autborit}'  of  these  decisions,  which,  if  they  are  to  be 
reviewed,  can  only  be  reviewed  in  a  court  of  appeal. 

Thus  far  we  have  dealt  with  the  agreement  between  the  parties  as  a 
wager.  But  it  was  contended  before  us,  on  the  argument,  that  this 
was  not  a  wager,  but  an  agreement  entered  into  for  the  purpose  of  trying 
by  experiment  a  question  of  science.  We  think  this  position  altogether 
untenable.  The  agreement  has  all  the  essential  characteristics  of  a 
wager.  Each  part}-  stakes  his  mone}'  on  an  event  to  be  ascertained, 
and  he  in  whose  favor  the  event  turns  out  is  to  take  the  whole.  The 
object  of  the  plaintiff  in  offering  the  challenge  he  gave  was  not  to 
ascertain  a  scientific  fact,  but  to  establish  his  own  view  in  a  marked  and 
triumphant  manner.  To  use  a  common  phrase,  his  object  was  to  back 
his  own  opinion.  No  part  of  the  money  staked  was  to  go  to  the  party 
by  whom  the  experiment  was  to  be  made.  Lastly,  the  parties  them- 
selves in  the  written  agreement  have  spoken  of  it,  in  terms,  as  a  "  wager." 
We  can  have  no  hesitation  in  holding  it  to  be  such. 

But  even  if  our  view  of  the  agreement  were  such  as  was  suggested  by 
the  defendant's  counsel,  our  decision  would  be  the  same,  as  the  principle 
of  the  decision  of  the  court  in  the  cases  of  Eltham  v.  Kingsman,  1  B. 
&  Aid.  683,  and  Hastelow  v.  Jackson,  8  B.  &  C.  221,  before  cited, 
would  appear  to  us  to  apply  ;  according  to  which  we  should  look  upon 
the  defendant  mereh'  as  the  agent  of  the  plaintiff,  and  as  no  longer 
justified  in  paying  over  the  mone}'  when  once  his  authority  had  been 
countermanded. 

But  as  we  hold  the  agreement  to  have  been  a  wager,  and  consequently 
that  the  case  is  concluded  bj'  the  authorities  we  have  referred  to,  it  is 
unnecessary  to  decide  this  point. 

Our  judgment  will  therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

1  O'Sullivan  v.  Thomas,  [1895]  1  Q.  B.  698;  Universal  Stock  Exchange  v. 
Strachan,  [1836]  A.  C.  166;  Burge  i-.  Ashley,  [1900]  1  Q.  B.  744;  Lewis  v.  Bruton, 
74  Ala.  317;  Thornhill  v.  O'Rear,  108  Ala.  299;  Hale  v.  Sherwood,  40  Conn.  332; 
Colson  V.  Meyers,  80  Ga.  499;  Petillon  v.  Hippie,  90  111.  420;  Burroughs  v.  Hunt, 
13  Ind.  178;  Adkins  v.  Fleinmiug,  29  Iowa,  122;  Pollock  v.  Agner,  54  Kan.  618; 
Hutchings  v.  Stilwell,  18  B.  Mon.  776;  McDonough  v.  Webster,  68  Me.  530; 
Fisher  v.  Hildreth,  117  Mass.  558;  Morgan  y.  Beaumont,  121  Mass.  7 ;  Whitwell  v. 
Carter,  4  Mich.  329;  Wilkin.son  v.  Tousley,  16  Minn.  263;  Pabst  Brewing  Co. 
V.  Liston,  80  Minn.  473;  Weaver  v.  Harlan,  48  Mo.  App.  319;  White  v.  Gilleland, 
93  Mo.  App.  310;  Deaver  i;.  Bennett,  29  Neb.  812;  Hoit  v.  Hodge,  6  N.  H.  104; 
Hensler  v.  Jennings,  62  N.  J.  L.  209;  Stoddard  v.  McAuliffe,  81  Hun,  524,  affirmed 
without  opinion.  151  N.  Y.  671;  Wood  jj.  Wood,  3  Murph.  172;  Forrest  v.  Hart, 
3  Murph  458;  Dunn  v.  Drummond,  4  Okla.  461;  Willis  v.  Hoover,  9  Oreg  418; 
Conklin  r.  Conway,  18  Pa.  329;  Dauler  i;.  Hartley,  178  Pa.  23  ;  McJirath  v.  Kennedy, 
15  II.  \.  209;  Bledsoe  v.  Thompson,  6  Rich.  L.  44;  (Juthman  v.  Parker,  3  Head,  234; 
Lillard  i;.  Mitchell,  37  S.  W.  Rep.  (Tenn.)  702;  Lewy  v.  Crawford,  5  Tex.  Civ.  App. 
293;  West  V.  Holmes,  26  Vt.  .530,  arc.  See  also  Shoolbred  v.  Roberts,  [1899]  2  Q.  B. 
660,  [1900]  2  Q.  B.  497  ;  Trenery  v.  Gouilie,  106  Iowa,  693;  Jones  v.  Cavanaugh,  149 
Mass.  124. 

In  n  ffw  St.'itcs  demand  must  be  made  upon  the  stakeholder  before  the  wager  has 
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THACKER  V.   HARDY. 

In  the  Queen's  Bench  Division,  Court  of  Appeal, 

December  7,  1878. 

[Reported  in  4  Queen's  Bench  Dicision,  685.] 

The  plaintiff  was  a  stock-broker  and  a  member  of  the  London  Stock 
Exchange,  and  sued  the  defendant  for  commission  and  for  an  indemnity 
in  respect  of  certain  contracts  into  which  he  had  entered,  pursuant  to 
instruction  from  the  defendant.  By  his  defence  the  defendant  relied 
upon  the  provisions  of  8  and  9  Vict.  c.  109,  s.  18,  and  alleged  that  the 
plaintiff  had  become  a  defaulter  upon  the  Stock  Exchange,  but  not  by 
reason  of  his  employment  by  the  defendant.  The  cause  came  on  for 
trial  before  Lindle^-,  J.,  without  a  jur}-,  who  ultimately  gave  judgment 
to  the  following  effect :  — 

LiNDLEY,  J.  This  action  is  brought  b}^  a  broker  against  his  principal 
for  indemnity  against  liabilities  incurred  by  the  broker,  in  buying  and 
selling  stocks  and  shares  upon  the  Stock  Exchange  for  the  defendant 
by  his  authoritj'.  The  main  defence  is  that  the  claim  is  founded  upon 
gaming  and  wagering  transactions,  in  respect  of  which  no  action  can 
be  brought.  In  order  to  decide  the  point  thus  raised,  it  is  necessary-  to 
consider,  first,  the  real  nature  of  the  agreement  between  the  plaintiff  and 
the  defendant,  and,  secondl}*,  how  the  law  stands  with  respect  to  gam- 
ing and  wagering  transactions  in  stocks  and  shares.  As  regards  the 
true  nature  of  the  agreement  between  the  plaintiff  and  the  defendant, 
the  conclusions  at  which  I  have  arrived  are  as  follows  :  first,  that  the 
defendant  was  a  speculator,  and  the  plaintiff  knew  him  to  be  so ;  sec- 
ondly, that  the  defendant  employed  the  plaintiff  to  speculate  for  him  on 
the  Stock  Exchange  ;  thirdly,  that  the  defendant  knew,  or  must  be  taken 
to  have  known,  that,  in  order  to  carry  out  the  transactions,  the  plaintiff 
would  have  to  enter  into  contracts  to  buy  or  sell,  as  the  case  might  be, 
and  in  order  to  protect  himself  and  the  defendant,  to  enter  into  other 
contracts  to  sell  or  buy  respectively  ;  fourthly,  that  there  was,  in  fact, 
no  other  way  in  which  the  plaintiff  could  speculate  for  the  defendant  as 
he   desired ;  fifthly,   that  the  plaintiff  did  buy  and  sell   accordingly ; 

been  decided.  Johnston  v.  'RuRsell,  37  Cal.  670  ;  Davis  v.  Holbrook,  1  La.  Ann.  176  ; 
Hickerson  v.  Benson,  8  Mo.  8  ;  Connor  v.  Black,  132  Mo.  150,  154;  Sutphin  v.  Crozer, 
32  N.  J.  L.  257.  But  in  Missouri  and  New  Jersey  this  doctrine  has  been  affected  by 
statute.  See  Weaver  v.  Harlan,  48  Mo.  App.  319;  White  i'.  Gilleland,  93  Mo.  App. 
310  ;  Hensler  v.  Jennings,  62  N.  J.  L.  209. 

If  a  stakeholder  pays  the  winner,  before  receiving  notice  of  repudiation  of  the 
•wager,  he  is  not  liable.  Colson  v.  Meyers,  80  Ga.  499 ;  Frybarger  v.  Simpson, 
11  Ind.  59;  Adkins  v.  Flemming,  29  Iowa,  122;  Goldberji  v.  Feiga,  170  Ma.ss.  146; 
Riddle  v.  Perry,  19  Neb.  505;  Hates  v.  Lancaster,  10  Hum|)h.  134.  Unle.is  made  so 
by  statute,  see  Hensler  v.  Jennings,  62  N.  J.  L.  209  ;  Ruckman  v.  I'itcher,  1  N.  Y. 
392,  20  N.  Y.  9 ;  Columbia  Bank  v.  Holdeman,  7  W.  &  S.  233 ;  Ilarnden  v.  Melby, 
90   Wis.  5. 
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sixthly,  that  the  defendant  never  expected,  nor  intended,  to  accept 
actual  deliver}-  of  what  the  plaintiff  might  buy  for  him,  nor  actually 
deliver  what  he  might  sell  for  him,  and  that  the  plaintiff  knew  that  the 
defendant  never  expected  or  intended  so  to  do  ;  seventhh',  that  the  de- 
fendant, nevertheless,  knew  that  he  incurred  the  risk  of  having  to  accept 
or  deliver,  as  the  case  might  be,  but  was  content  to  run  that  risk,  in 
the  expectation  and  hope  that  the  plaintiff"  would  be  able  so  to  arrange 
matters  as  to  render  nothing  but  differences  actually  paj'able  to  or  by 
him,  as  the  case  might  be  ;  eighthly,  that  unless  the  plaintiff  could 
arrange  matters  as  expected,  the  defendant  would  be  unable  to  pay  for 
what  was  bought  from  him  or  deliver  what  was  sold  for  him,  and  that 
the  plaintiff  knew  perfectly  well  that  the  defendant  would  be  unable  so 
to  do. 

I  proceed  next  to  examine  the  law  applicable  to  transactions  of  this 
kind.  The  only  statute  in  force  and  material  to  be  noticed  is  8  &  9 
Vict.  c.  109,  s.  18,  which,  in  effect,  declares  all  contracts  by  way  of 
gaming  and  wagering  null  and  void,  and  renders  actions  for  the  recov- 
ery of  money  won  on  any  wager  unsustainable.  This  act  does  not  ex- 
pressly mention  or  allude  to  Stock  Exchange  transactions  ;  but  it  has 
been  decided  that  agreements  between  buyers  and  sellers  of  shares  and 
stocks,  to  pa}'  or  receive  the  differences  between  their  prices  on  one  day 
and  their  prices  on  another  day,  are  gaming  and  wagering  transactions 
within  the  meaning  of  the  statute.  Grizewood  v.  Blane,  11  C.  B.  526  ; 
Barry  v.  Croskey,  2  J.  &  H.  1  ;  and  Cooper  v.  Neil,  W.  N.  1  June, 
1878,  all  decide  that.  But  the  plaintiff  did  not  agree  to  buy  or  sell  from 
or  to  the  defendant ;  and  I  have  the  authority  of  Brett,  L.  J.,  for  saying 
that  the  statute  only  affects  the  contract  which  makes  the  bet  or  wager. 
The  agreement  between  the  plaintiff  and  the  defendant  rendered  it 
necessary  that  the  plaintiff  should  himself,  as  principal,  enter  into  real 
contracts  of  purchase  and  sale  with  jobbers,  and  the  plaintiff  accord- 
ingly did  so,  and  in  respect  of  these  contracts  he  incurred  obligations, 
for  the  non-performance  of  which  actions  could  and  can  now  be  brought 
against  him.  It  is  against  the  liability  so  incurred  that  he  seeks  to  be 
indemnified. 

Upon  general  principles  an  agent  is  entitled  to  indemnity  from  his 
principal  against  liabilities  incurred  by  the  agent  in  executing  the  orders 
of  his  principal,  unless  those  orders  are  illegal,  or  unless  the  liabilities 
are  incurred  in  respect  of  some  illegal  conduct  of  the  agent  himself,  or 
by  reason  of  his  default.  What  the  plaintiff  was  emplo^'ed  to  do  was 
to  buy  and  sell  on  the  Stock  Exchange,  and  this  he  did  ;  and  every- 
thing lie  did  was  perfectly  legal,  unless  it  was  rendered  illegal  as  be- 
tween the  defendant  and  himself  by  reason  of  the  illegality  of  the  object 
they  had  in  view,  or  of  the  transactions  in  which  the}-  were  engaged. 
Now,  if  gaming  and  wagering  were  illegal,  I  should  be  of  opinion  that 
the  illegality  of  the  transactions  in  which  the  plaintiff  and  the  defendant 
were  engaged  would  have  tainted,  as  between  themselves,  whatever  the 
plaintiff  had  done  in  furtherance  of  their  illegal  designs,  and  would  have 
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precluded  him  from  claiming,  in  a  court  of  law,  any  indemnity  from 
the  defendant  in  respect  of  the  liabilities  he  had  incurred.  Cannan 
V.  Bryce,  3  B.  &  Aid.  179;  McKinnell  v.  Robinson,  3  M.  &  W. 
434;  Lyne  v.  Siesfeld,  1  H.  &  N.  278.  But  it  has  been  held  that 
although  gaming  and  wagering  contracts  cannot  be  enforced,  they  are 
not  illegal.  Fitch  v.  Jones,  5  E.  &  B.  238,  is  plain  to  that  effect. 
Money  paid  in  discharge  of  a  bet  is  a  good  consideration  for  a  bill  of 
exchange  :  Oulds  v.  HaiTison,  10  Ex.  572  ;  and  if  money  be  so  paid  by 
plaintiff  at  the  request  of  a  defendant,  it  can  be  recovered  b}-  action 
against  him.  Knight  v.  Camber,  15  C.  B.  562  ;  Jessopp  v.  Lutwyche, 
10  Ex.  614  ;  Rosewarno  r.  Billing,  15  C.  B.  (n.  s.)  316  ;  and  it  has  been 
held  that  a  request  to  pay  may  be  inferred  from  an  authority  to  bet. 
Oldham  v.  Ramsden,  44  L.  J.  (C.  P.)  309.  Having  regard  to  these 
decisions,  I  cannot  hold  that  the  statute  above  referred  to  precludes  the 
plaintiff  from  maintaining  this  action. 

It  was,  however,  suggested  that,  independently  of  that  statute,  the 
gambling  here  was  of  so  pernicious  a  nature  as  to  be  illegal  on  grounds 
of  public  policy.  That  the  defendant  was  a  reckless  speculator,  and 
that  the  plaintiff  knew  it,  I  consider  to  be  beyond  all  doubt;  but  it  does 
not  follow  that  what  they  did  or  aimed  at  was  illegal.  In  one  sense 
they  were  both  gamblers  ;  but  care  must  be  taken  not  to  be  misled  b}' 
an  epithet,  and,  in  order  to  avoid  ambiguity,  I  have  already  pointed  out 
exactly  what  the  real  nature  of  their  transactions  was.  Such  gambling 
as  this,  however  demoralizing  and  reprehensible,  does  not  appear  to  me 
to  be  illegal,  and  m}-  reasons  for  this  opinion  are  as  follows :  — 

It  required  a  statute  (7  Geo.  2,  c.  8),  to  prevent  gambling  in  the 
public  funds  ;  and  notwithstanding  the  strong  condemnation  in  the  pre- 
amble of  such  gambling,  the  act  itself  was  repealed  in  1860  bj-  23  &  24 
Vict.  c.  28.  Moreover,  even  when  the  act  was  in  force,  gambling  in 
shares  and  foreign  stocks  was  held  not  to  be  illegal,  either  under  the 
act  or  at  common  law.  Lord  Tenterden,  indeed,  was  of  opinion  that 
such  gambling  was  illegal  at  common  law.  He  said  so  in  Bryan  v. 
Lewis,  R.  &  M.  386  ;  but  this  opinion  was  declared  erroneous  in  Hibble- 
white  V.  M'Morine,  5  M.  &  W.  462.  Under  these  circumstances  I  am 
unable  to  hold  that  the  transactions  engaged  in  by  these  parties  were 
illegal,  or  that  the  purchases  and  sales  made  by  the  plaintiff  were  made 
in  pursuance  of  or  to  attain  an  illegal  object.  This  view  is  supported 
by  the  judgment  of  Brett,  L.  J.,  in  Cooper  v.  Neil,  W.  N.  1  June, 
1878 ;  and  by  the  case  of  Ashton  v.  Dakin,  7  W.  R.  384. 

In  answer  to  the  argument  that  a  contract  which  is  void  and  unen- 
forceable cannot  be  made  the  foundation  of  an  implied  promise  to  in- 
demnify, it  appears  to  me  sufficient  to  sa\'  that  an  obligation  to  indemnify 
is  created  whenever  one  person  employs  another  to  do  a  lawful  act 
which  exposes  him  to  liability,  and  that,  in  my  view  of  the  evidence, 
the  defendant  did  authorize  the  plaintiff  to  incur  liability  by  buying  sind 
selling  as  above  described.  I  am  unable  to  draw  the  inference  which 
the  jury  drew  in  Cooper  v.  Neil,  W   N.  1  June,  1878,  namely,  that  the 
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plaintiff  was  instructed  to  make  time  bargains,  and  that  he  did  in  fact 
make  such  bargains.  A  real  time  bargain  is,  I  suspect,  a  very  rare 
occurrence.  Grizewood  v.  Blane,  11  C.  B.  526,  affords  an  instance  of 
one,  and  Cooper  v.  Neil,  W.  N.  1  June,  1878,  as  understood  by  the 
jury,  afforded  another.  But  what  are  called  time  bargains  are,  in  fact, 
the  result  of  two  distinct  and  perfectly  legal  bargains,  namely,  first,  a 
bargain  to  buy  or  sell ;  and,  secondly,  a  subsequent  bargain  that  the 
first  shall  not  be  carried  out ;  and  it  is  only  when  the  first  bargain  is 
entered  into  upon  the  understanding  that  it  is  not  to  be  carried  out,  that 
a  time  bargain,  in  the  sense  of  an  unenforceable  bargain,  is  entered 
into.  Such  bargains  are  ver^'  rare,  and  this  is  what  I  understand  the 
witnesses  to  mean  when  they  say  that  tnere  are  no  such  things  as  time 
barirains  on  the  Stock  Exchange.  For  the  above  reasons  I  hold  that 
the  plaintiff  is  entitled  to  indemnity,  notwithstanding  the  gambling 
nature  of  the  transactions  between  himself  and  the  defendant. 

The  defendant  was  himself  unable  to  meet  his  engagements,  and  was 
the  principal  cause  of  the  plaintiff's  becoming  a  defaulter.  The  inability 
of  the  defendant  to  continue  bis  speculations  gave  the  plaintiff  the  right 
to  close  all  the  defendant's  accounts ;  that  appears  from  a  celebrated 
case  in  Chancery,  Lacey  v.  Hill,  Law  Rep.  8  Ch.  441  and  18  Eq.  182. 
Wliether  they  were  closed  by  the  plaintiff  or  by  the  Stock  Exchange 
committee,  is,  I  think,  immaterial,  it  not  being  proved  that  the  defend- 
ant was  in  any  way  prejudiced  by  what  was  done.  Consequently  I  give 
judgment  for  the  plaintiff  for  the  full  amount  claimed  with  costs. 

The  defendant  appealed. 

Cotton,  L.  J.^  In  my  opinion  this  appeal  fails.  In  dealing  with  this 
case  we  ought  to  consider  what  principle  ought  to  be  applied,  without 
reference  to  the  consequences  of  our  decision  ;  but  I  may  add  that  by 
holding  the  defendant  liable  in  this  case  we  ma\'  do  a  good  deal  towards 
checking  irregular  transactions  upon  the  Stock  Exchange.  It  is  not 
contended  that  if  the  findings  are  right  the  judgment  is  wrong,  and  I 
think  that  upon  the  findings  the  decision  of  Lindle3',  J.,  is  clearl}'  cor- 
rect. I  adhere  to  the  opinion  expressed  b}'  the  members  of  the  court 
in  Cooper  v.  Niel,  W.  N.  1  June,  1878,  and  that  opinion  shows  that 
the  defence  in  the  present  action  must  fail.  It  was  assumed  by  the 
counsel  for  the  defendant  that  by  the  bargain  between  him  and  the 
plaintiff  he  was  liable  for  only  the  difference,  whatever  should  happen  to 
the  plaintiff;  and  it  was  contended  that  a  contract  of  that  kind  would 
be  null  and  void,  as  being  against  the  provisions  of  8  &  9  Vict.  c.  109. 
I  will  assume  that  the  plaintiff  was  in  a  certain  sense  acting  as  princi- 
pal ;  nevertheless  there  was  no  gaming  or  wagering  in  the  contract. 
The  essence  of  gaming  and  wagering  is  that  one  party  is  to  win  and  the 
other  to  lose  upon  a  future  event,  which  at  the  time  of  the  contract  is  of 
an  uncertain  nature  ;  that  is  to  sa^',  if  the  event  turns  out  one  way  A. 
will  lose,  but  if  it  turns  out  the  other  way  he  will  win.     But  that  is  not 

^  Bramwkli.  and  Bbbtt,  L.JJ.,  delivered  concurring  opinions. 


SECT.    11.]  THACKER   V.    HARDY.  401 

the  state  of  facts  here.  The  plaintiff'  was  to  derive  no  gain  from  the 
transaction  ;  his  gain  consisted  in  the  commission  which  he  was  to  re- 
ceive, whatever  might  be  the  result  of  the  transaction  to  the  defendant. 
Therefore  the  whole  element  of  gaming  and  wagering  was  absent  from 
the  contract  entered  into  between  the  parties. 

It  appears  to  have  been  imagined  on  behalf  of  the  defendant  that 
Grizewood  v.  Blane,  11  C.  B,  526,  showed  that  such  a  transaction  as  that 
before  us  is  in  the  nature  of  gaming  and  wagering,  and  that  no  action 
can  arise  out  of  it.  I  cannot  concur  with  that  view.  In  that  case, 
according  to  the  findings  of  the  jury,  neither  party  intended  that  there 
should  be  an  actual  buyer  and  seller ;  it  was  simply  a  bargain  that 
according  to  the  price  of  stock  on  a  future  day  the  parties  should  re- 
spectively gain  or  lose.  According  to  this  finding  there  existed  the 
essential  element  of  wagering  ;  each  party  was  to  gain  or  lose  according 
to  a  subsequent  event,  and  the  transaction  was  a  wagering  contract. 
In  form  it  was  a  contract  for  sale  of  stock,  but  it  was  really  entered 
into  in  order  to  carry  out  a  gambling  transaction.  I  wish,  however,  to 
point  out  that  some  transactions  in  which  the  parties  ma}'  gain  or  lose 
according  to  the  happening  of  a  future  event  are  not  within  the  pro- 
visions of  8  &  9  Vict.  c.  109  ;  for  instance,  the  sale  of  next  3'ear's  apple 
crop  is  a  transaction  in  which  at  a  future  time  the  parties  may  be  re- 
spectiveh'  gainers  or  losers,  according  to  the  happening  of  the  event ; 
but  the  essential  element  of  a  wagering  contract  is  wanting.  It  has 
been  contended  that  upon  the  facts  proved  the  proper  inference  to  be 
drawn  is  that  a  wagering  contract  has  been  entered  into.  I  cannot 
assent  to  this  contention.  The  contract  was  simply  this  :  the  defend- 
ant authorized  the  plaintiff"  as  his  agent  to  enter  into  contracts  for  the 
purchase  of  stock,  of  such  an  amount  that  the  parties  must  have  known 
that  the  defendant  did  not  intend  to  take  it  up,  but  that  he  meant  to 
arrange  matters  in  another  way.  I  do  not  think  that  this  transaction  is 
avoided  b}'  the  statute  against  gaming  and  wagering.  In  Grizewood 
V.  Blane,  11  C.  B.  526,  the  Court  of  Common  Pleas  was  of  opinion 
that,  upon  the  facts  found,  the  transaction  between  the  parties  was  in 
truth  a  wagering  contract ;  but  it  is  to  be  remarked  the  jur}'  might  have 
come  to  a  diff'erent  conclusion  ;  and,  judging  by  what  I  know  as  to  the 
mode  of  doing  business  upon  the  Stock  Exchange,  I  think  that  it  is  not 
eas}'  to  justify  the  verdict  in  Grizewood  v.  Blane,  11  C.  B.  526.  But  at 
all  events  it  is  very  distinguishable  from  the  present  case.  In  Grize- 
wood V.  Blane,  11  C.  B.  526,  the  plaintiff",  being  a  jobber,  pretended  to 
buy  from,  or  sell  to,  the  defendant;  here  the  plaintiff"  bought  and  sold 
for  the  defendant.  Judgment  affirmed. 

TOL.  II.  —  26 
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JOHN  S.  HOPKINS,  Receiver  of  LAUGHLIN  and  McMANUS, 
V.  ARTHUR   O'KANE,  Appellant. 

Pennsylvania  Supremk  Court,  April  1-Jult  18,  1895. 

[Reported  in  169  Pennsylvania  State,  478.] 

Rule  to  open  judgment. 

From  the  depositions  taken  in  support  of  the  rule,  it  appeared  that 
in  November,  1892,  defendant  directed  Laughliu  and  McManus, 
brokers,  to  purchase  two  hundred  shares  of  Reading  Railroad  stock, 
for  which  he  paid  in  full.  The  brokers  received  and  retained  the 
certificate  for  the  stock,  and  in  December,  1892,  at  defendant's  re- 
quest resold  the  stock  and  retained  the  proceeds.  Subsequently  de- 
fendant directed  the  brokers  to  purchase  shares  of  a  traction  compan}-, 
and  these  in  turn  were  sold  by  the  brokers,  and  the  proceeds  retained 
by  them.  Similar  transactions  took  place  until  on  February  28,  1893, 
when  defendant  was  indebted  to  Laughlin  and  McManus  in  the  sum 
of  $2,000,  for  which  the  judgment  note  in  suit  was  given.  Judgment 
was  entered  upon  the  note  by  the  receiver  of  the  firm  of  Laughlin 
and  McManus,  and  subsequently  defendant  obtained  a  rule  to  open 
the  judgment  on  the  ground  that  the  debt  grew  out  of  gambling 
transactions. 

The  Court  discharged  the  rule,  and  defendant  appealed. 

Error  assigned  was  above  order. 

Opinion  b}'  Mr.  Justice  Mitchell,  July  18,  1895  : 

There  is  nothing  in  this  case  which  would  justify  disturbing  the 
judgment.  It  ought  not  to  be  necessary  to  say  again  after  Peters  v. 
Grim,  149  Pa.  163,  and  other  cases,  that  a  purchase  of  stocks  on 
margin  is  not  necessaril}'  a  gambling  transaction.  Stocks  ma}'  be 
bought  on  credit,  just  as  flour  or  sugar  or  anything  else,  and  the  credit 
may  be  for  the  whole  price  or  for  a  part  of  it,  and  with  securitj'  or 
wit'-out  it.  "  Margin "  is  securit}',  nothing  more,  and  the  only 
difference  between  stocks  and  other  commodities  is  that  as  stocks  are 
more  commonly  made  the  vehicle  of  gambling  speculation  than  some 
other  things,  courts  are  disposed  to  look  more  closely  into  stock 
transactions  to  ascertain  their  true  character.  If  they  are  real  pur- 
chases and  sales,  they  are  not  gambling  though  thej'  are  done  partly 
or  wholly  on  credit. 

The  appellant  himself  testified  that  the  first  transaction  involved  in 
i\\\:i  case  was  his  purchase  of  two  hundred  shares  of  Reading.  "  I 
bought  them  outright,"  and  paid  for  them.  Shortly  afterwards  he 
sold  them,  and  on  his  order,  the  brokers  bought  Traction  stock,  and 
retained  tlie  proceeds  of  the  Reading  as  part  payment  for  it.  The 
suhsoquciit  transiictions  were  of  the  same  character,  actual  purchases 
and  sales  in  which  the  stocks  bought  were  received  by  the  brokers 
for  defendant,  and  those  sold  delivered  by  them  for  him  to  the  pur- 
chasers.    There    was   all   the  time    on  the  broker's  book    a   standing 
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credit  to  appellant  of  the  mone}'  received  on  his  account  from  the  sale 
of  the  Reading  stock,  and  the  subsequent  debits  and  credits  for  the 
Inter  purchases  and  sales.  The  account  closed  unfortunatel}'  for 
tiupellant  with  a  balance  against  him,  but  there  is  no  allegation,  cer- 
tainly no  evidence,  that  it  was  not  correct. 

Judgment  affirmed.^ 


WILLIAM   P.   HARVEY   and  others  v.   Z.   TAYLOR 
mkrrill   and   anothee. 

Supreme  Judicial  Court  of  Massachusetts,  March  5,  1889  — 
September  5,  1889. 

[Reported  in  150  Massachusetts,  1.] 

Contract  to  recover  for  losses  incurred  by  the  plaintiffs,  in  the 
purchase  and  sale  of  pork  on  the  Chicago  board  of  trade  for  the 
defendants,  and  for  their  commissions  as  brokers.  The  case  was  re- 
ferred to  an  auditor,  who  made  a  report,  which,  so  far  as  material,  is 
as  follows :  — 

The  plaintiffs  were  commission  merchants  and  brokers,  dealing  in 
provisions  and  grain  as  members  of  the  board  of  trade  in  the  city  of 
Chicago.  The  defendants  were  brokers  in  the  city  of  Boston,  who 
forwarded  orders  for  the  purchase  and  sale  of  pork,  upon  contracts  for 
future  delivery,  to  the  plaintiffs,  who  entered  into  contracts  of  purchase 
and  sale  for  future  delivery  in  their  own  name,  but  for  account  of  the 
defendants,  the  defendants  promising  to  pay  them  a  commission  for  the 
execution  of  such  orders,  and  to  reimburse  them  for  any  expenses  or 
losses  which  should  be  incurred  in  the  final  settlement.  This  action 
is  brought  to  recover  for  commissions  in  the  execution  of  such  orders, 
and  for  the  loss,  being  the  difference  between  the  contracts  of  purchase 
which  the  plaintiffs  made  on  behalf  of  the  defendants  and  the  sales  of 
the  same  quantity  of  pork  for  the  same  account. 

The  defendants  gave  the  orders,  and  the  plaintiffs  made  the  contracts. 
There  was  a  rapid  decline  in  the  market  shortly  after  the  contracts  for 
purchases  were  made,  in  consequence  of  which,  when  the  contracts  for 
sales  were  made,  there  was  a  loss  of  about  twenty  thousand  dollars, 
which  the  plaintiffs  have  paid  and  have  suffered. 

1  Uuiversal  Stock  Exchange  v.  Stevens,  66  L.  T.  n.  s.  612  ;  Forget  v.  Ostigny 
[1895]  A.  C.  318;  Union  Nat.  Bank  v.  Carr,  15  Fed.  Rep.  438;  Clews  v.  Jamieson 
182  U.  S.  461  ;  Hatch  r.  Dunglas,  48  Conn.  116;  Skiff  v.  StoddaH,  63  Conn.  198 
Corbett  v.  Underwood,  83  111.  324;  Oldershaw  v.  Knowles,  101  III.  117;  Perin  v. 
Parker,  126  111.  201  ;  Fisher  v.  Fisher,  113  Ind.  474;  Sondheim  v  Gilbert,  117  Ind.  71 
Ball  V.  Campbell,  30  Kan.  177  ;  Sawyer  v.  Taggart,  14  Bush,  727  ;  Diirant  v.  Bnrt 
98  Mass.  161;  Bnllard  v.  Smith,  139  Mass.  492;  Bingham  i-.  Scott,  177  Mass.  208 
Clay  V.  Allen,  63  Miss.  426;  Stenton  v.  Jerome,  54  N.  Y.  480;  Grumau  v.  Smith 
81  N.  Y.  25;  Minor  v.  Beveridge,  141  N.  Y.  399;  Taylor's  Estate,  192  Pa.  304,  309 
313 ;  Smyth  v.  Field,  194  Pa.  550 ;  Winward  v.  Lincoln,  23  R.  I.  476,  ncc. 

But  by  statute  contra  in  California,  Cashraan  v.  Root,  89  Cal.  373 ;  Wetmore  r 
Barrett,  103  Cal.  246  ;  Sheehy  v.  Shinn,  103  Cal.  325;  Rued  v.  Cooper,  119  Cal.  463, 
Parker  v.  Otis,  130  Cal.  322. 
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It  was  the  custom  in  such  dealings  for  persons  in  the  situation  of  the 
j.laintiffs  to  require  a  deposit  of  a  margin,  unless  the  person  executing 
the  ordei-s  was  content  to  rely  upon  the  pecuniary  responsibility  of  the 
person  giving  such  orders,  and  there  was  a  customary  margin  of  a  dollar 
a  barrel  on  pork  at  that  time  in  these  transactions  made  on  the  Chicago 
board  of  trade.  A  draft  of  one  thousand  dollars  was  sent  on  Ma}'  28, 
18H3,  and  credited  as  a  margin,  and  another  sum  of  three  thousand  dol- 
lars as  a  margin  was  sent  by  the  defendants  about  July  2,  in  response 
to  a  request  from  the  plaintiffs  for  the  same. 

The  principal  ground  of  defence  was  that  these  contracts  were  made 
upon  the  mutual  understanding  that  no  deliver}'  of  the  merchandise  was 
intended  or  expected,  but  that,  by  a  series  of  offsetting  contracts  of 
sales  for  future  deliver}'  of  the  same  kind  of  merchandise,  settlements 
were  to  be  made  by  the  payment  of  the  difference  in  price,  according 
to  the  state  of  the  market  as  it  should  rise  or  fall,  and  that  the  con- 
tracts were  merely  a  device  to  enable  the  parties  to  make,  in  effect, 
wagers  upon  the  probable  rise  or  fall  in  the  market,  and  thus  to  gamble 
upon  the  chance  of  such  advance  or  decline  in  prices. 

It  was  well  understood  by  the  parties,  both  plaintiffs  and  defendants, 
that,  though  the  contracts  in  form  called  for  and  required  an  express 
delivery  of  the  pork  purchased  and  sold,  yet  the  parties  intended  and 
contemplated  only  transactions  by  formal  contracts,  which  should  be 
set  off  one  against  the  other,  to  avoid  the  necessity  of  ever  receiving  or 
delivering  a  single  barrel  of  pork,  and  that  the  transactions  were  to  be 
adjusted  and  settled  solely  upon  those  differences  which  the  chances  of 
the  rise  and  fall  of  the  market  should  create.  These  contracts  were  to 
be  executed  in  Chicago,  and  were  clearly  governed  by  the  law  of  Illinois; 
and,  at  the  time  they  were  made,  a  statute  was  there  in  force  which 
declared  that  "  whoever  contracts  to  have  or  give  to  himself  or  another 
the  option  to  sell  or  buy  at  a  future  time  any  grain  or  other  commodity, 
stock  of  any  railroad  or  other  company,  .  .  .  shall  be  fined  not  less 
than  $10  nor  more  than  $1,000,  or  confined  in  the  county  jail  not 
exceeding  one  year,  or  both  ;  and  all  contracts  made  in  violation  of 
this  section  shall  be  considered  gambling  contracts,  and  shall  be  void." 
Rev.  Sts.  of  III.  of  1874,  c.  38,  §  130.i 

The  terms  of  these  contracts  did  not  give  the  parties  an  option  to  sell 
or  buy  at  a  future  time  this  pork  ;  they  were  contracts  to  be  fulfilled  by 
the  delivery  of  the  pork  in  a  future  month  ;  and  were  not  such  options 
as  are  forbidden  by  the  statute.  The  auditor  based  his  finding  as  to 
the  invalidity  of  the  contracts  upon  the  fact  that,  though  the  parties 

^  See  as  to  the  construction  of  this  statute,  Wolcott  v.  Heath,  78  111.  433  ;  Logan  v. 
Musick,  81   111.   415;  Schneider  y.  Turner.   130  III.   28;  Ames  i'.  Moir,  130  111.  582; 
Con.'oraii  v.  Leliigh  Coal  Co.,  138  111.   3'JO  ;   I're.ston  v.  Smith,  loo  111.  359.     Compurc 
Wolf  y.  National  Bank  of  Illinois.  178  111.  85;  Schlee  v.  Guckenlieimer,  179  111.593 
Ubben  v.  IJiniiian,  182  111.  508  ;  Loeh  i'.  Stern,  198  111.371. 

Unless  forhiddcn  hy  statute  a  contract  of  option  is  valid.  Union  Nat.  Bank  v.  Carr, 
\t)  fed.  Rep.  438;  Ilanna  v.  Ingram,  93  Ala.  482;  Godman  v.  Meixsel,  65  Ind.  32; 
Ma-son  y.  Payne,  47  Mo.  517;  Pieronnet  v.  Lull,  10  Nei).  457;  Bigelow  »;.  Benedict, 
70  N.  Y.  202  ;  Harris  i;.  'I'urnhridge,  83  N.  Y.  93;  Lester  v.  Buel,  49  Ohio  St.  240, 
252;   Kirkpatrick  v.  Bonsall,  72  Pa.  155. 
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made  express  contracts  for  the  purchase  of  several  thousand  barrels  of 
pork  in  June  and  Juh',  to  be  delivered  in  August  and  September,  yet 
it  was  well  understood  between  the  parties  that  actual  deliveries  were 
not  to  be  made,  but  such  deliveries  were  to  be  avoided  by  the  device  of 
making  equivalent  contracts  for  the  sale  of  an  equal  number  of  barrels 
of  pork  deliverable  in  the  same  months,  and  then  by  making  a  direct 
settlement  by  a  set-off  of  these  opposite  contracts,  and  b}'^  pa3'ing  or 
receiving  the  difference  created  by  the  rise  or  fall  in  the  market  prices. 
According  to  the  rules  of  the  board  of  trade,  and  according  to  the 
terms  of  the  contracts  made,  the  purchaser  could  exact  the  delivery  ot 
the  article,  and  he  could  not  be  required  to  settle  b}'  an  offsetting  con- 
tract ;  and  a  seller  could  likewise  insist  upon  a  deliver}'  and  payment 
of  the  money,  and  not  be  required  to  settle  by  an  offsetting  contract. 
In  a  vast  majority  of  the  transactions  of  the  board  of  trade,  settlement 
was  made  bj'  the  set-off  of  opposite  contracts  ;  and  in  every  instance 
such  was  the  mode  of  dealing  between  the  plaintiffs  and  the  defendants. 

The  defendants  did  not  deal  in  these  articles  of  merchandise  by  the 
actual  receipt  and  delivery  of  the  same,  and  never  have  done  so.  They 
had  no  facilities  to  handle  them  by  actual  receipt  and  deliver}' ;  they 
had  no  warehouses  ;  the  customers  for  whom  the}-  acted  appeared  to 
be  residents  of  Lawrence,  in  this  Commonwealth,  and  there  was  no  dis- 
closure of  any  circumstance  indicating  any  facilities  on  the  part  of  these 
customers  for  the  receipt,  storage,  or  delivery  of  such  a  quantity  of 
these  commodities  as  the  defendants  ordered  to  be  bought  and  sold. 
In  a  period  of  two  months  the  defendants  ordered  purchases  of  above 
fifteen  thousand  barrels  of  pork,  at  an  aggregate  cost  of  about  two 
hundred  and  fifty  thousand  dollars  ;  they  also  bought  large  quantities 
of  lard,  wheat,  corn,  and  ribs  ;  and  the  aggregate  of  the  purchases  was 
between  four  and  five  hundred  thousand  dollars,  and  they  were  nearly 
all  made  within  the  thirty  days  following  June  11,  1883.  In  the  same 
period  they  sold  the  same  quantit}'  of  pork,  lard,  wheat,  corn,  and  ribs 
as  was  purchased,  with  a  net  loss  of  between  twenty  and  twenty-five 
thousand  dollars.  No  warehouse  receipt,  no  bill  of  lading,  and  no  item 
of  storage  appears  to  have  been  created  in  an}'  of  these  transactions. 

The  plaintiffs  rendered  to  the  defendants  an  account  covering  all 
their  transactions,  which  exhibited  a  balance  due  from  the  defendants 
to  the  plaintiffs. 

The  auditor  found  for  the  defendants,  solely  on  the  ground  that, 
under  the  guise  of  the  contracts  above  described,  the  real  intent  was 
to  speculate  on  the  rise  and  fall  of  prices,  and  not  to  receive  or  deliver 
the  actual  commodities,  and  therefore  that  the  contracts  were  wagers  ; 
but  if  his  finding  in  this  respect  should  be  incorrect,  he  found  that  the 
plaintiffs  wore  entitled  to  recover  such  balance  with  interest. 

The  auditor  filed  a  supplemental  report,  which  contained  the  following 
statement :  — 

"  The  contracts  made  between  members  of  the  board  of  trade  appear, 
upon  the  evidence  before  me,  to  be  valid  obligations,  some  of  which,  it 
appears,  are  executed  by  actual  deliveries  ;  and  there  was  no  evidence 
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before  me  that  any  ear-mark  or  distinctive  feature  of  any  of  the  con- 
tracts so  made  existed,  by  which  the  majority  that  were  to  be  set  off  and 
cancelled  without  delivery  of  merchandise  could  be  distinguished  from 
the  minority,  in  which  actual  delivery  was  made.  .  .  .  My  finding  re- 
lates to  the  understanding  between  the  plaintiffs  and  the  defendants, 
and  my  conclusion  is  unchanged  that  the  parties  to  this  suit  entered 
into  the  dealings  with  each  other,  which  are  the  subject  thereof,  with  a 
clear  understanding  that  actual  deliveries  were  not  contemplated,  and 
were  not  to  be  enforced  ;  and  it  appears  to  me  that  the  question  whether 
the  members  of  this  board  with  whom  the  defendants  dealt  had  such  an 
understanding  with  each  other  is  not  material  to  the  issue  of  this  case. 
If  it  is  material,  I  do  not  find  such  an  understanding  to  have  been 
proved." 

At  the  trial  in  this  court,  the  reports  of  the  auditor  were  the  only 
.•vidence  introduced  by  either  party,  and  Holmes,  J.,  declined  to  sub- 
mit the  case  to  the  jury,  or  to  direct  a  verdict  for  the  defendants,  as 
requested  by  them ;  but  instructed  the  jury  that  the  plaintiffs  were 
entitled  to  a  verdict  upon  the  auditor's  report. 

The  jury  returned  a  verdict  for  the  plaintiffs ;  and  the  defendants 
alleged  exceptions. 

B.  M.  Morse,  Jr.  and  W.  S.  Knox.,  for  the  defendants. 

E.  W.  Ilutchins  and  H.  Wheeler,  for  the  plaintiffs. 

Field,  J.  The  rights  of  the  parties  are  to  be  determined  by  the  law 
of  Illinois,  but  there  is  no  evidence  that  the  common  law  of  Illinois 
differs  from  that  of  Massachusetts.  We  cannot  take  notice  of  the 
statutes  of  Illinois,  except  so  far  as  the}-  are  set  out  in  the  auditor's 
report ;  and  the  auditor  has  set  out  but  one  statutory  provision  of  that 
State,  and  has  found  that  the  parties  have  not  acted  in  violation  of  that. 
We  are  therefore  to  determine  whether  the  contract  between  the  parties, 
as  the  auditor  has  found  it  to  be,  is  illegal  and  void  by  the  common  law 
of  Massachusetts. 

It  is  not  denied  that,  if,  in  a  formal  contract  for  the  purchase  and 
sale  of  merchandise  to  be  delivered  in  the  future  at  a  fixed  price,  it  is 
actually  the  agreement  of  the  parties  that  the  merchandise  shall  not 
be  delivered  and  the  price  paid,  but  that,  when  the  stipulated  time  for 
performance  arrives,  a  settlement  shall  he  made  by  a  pa^-ment  in  money 
of  tlie  difference  between  the  contract  price  and  the  market  price  of  the 
merchandifie  at  that  time,  this  agreement  makes  the  contract  a  wagering 
contract.'  If,  however,  it  is  agreed  b}'  the  parties  that  the  contract 
shall  be  performed  according  to  its  terms  if  either  party  requires  it, 
and  that  either  party  shall  have  a  right  to  require  it,  the  contract  does 
not  become  a  wagering  contract,  because  one  or  both  the  parties  intend, 
when  the  time  for  performance  arrives,  not  to  require  performance,  but 
to  8ul)Stitute  therefor  a  settlement  by  the  payment  of  the  difference 

1  Numerous  decisions  to  this  effect  are  collected  in  14  Am.  &  Eng.  Encjc.  of  Law 
(2(1  ed.),  609-611.  In  some  jurisdictions  contracts  to  sell  in  the  future  stock  or  mer- 
cliandise  wliicli  the  sollf^r  did  not  own  at,  tlie  time  of  the  contract  are  made  illegal 
without  reference  to  any  intention  that  there  shall  he  no  delivery.  See  Fortenbury  v. 
State.  47  Ark.  188;  Johnston  v.  Miller.  67  Ark.  172;  Branch  v.  Palmer.  65  Ga.  210; 
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between  the  contract  price  and  the  market  price  at  that  time.  Such  an 
intention  is  immaterial,  except  so  far  as  it  is  made  a  part  of  the  contract, 
although  it  need  not  be  made  expressly  a  part  of  the  contract.  To 
constitute  a  wagering  contract,  it  is  sufficient,  whatever  may  be  the 
form  of  the  contract,  that  both  parties  understand  and  intend  that  one 
party  shall  not  be  bound  to  deliver  the  merchandise  and  the  other  to 
receive  it  and  to  pay  the  price,  but  that  a  settlement  shall  be  made  b}' 
the  payment  of  the  diflerence  in  prices. 

The  construction  which  we  think  should  be  given  to  the  auditor's 
report  is,  that  he  finds  that  the  contracts  which  the  plaintiflfs  made  on 
the  board  of  trade  with  other  members  of  that  board  were  not  shown 
to  be  wagering  contracts,  and  that  the  contract  which  the  defendants 
made  with  the  plaintiffs  was,  that  the  defendants  should  give  orders 
from  time  to  time  to  the  plaintiflfs  for  the  purchase  and  the  sale  on 
account  of  the  defendants  of  equal  amounts  of  pork  to  be  delivered  in 
the  future  ;  that  the  plaintiffs  should,  in  their  own  names,  make  these 
purchases  and  these  sales  on  the  board  of  trade  ;  that  the  plaintiffs 
should,  at  or  before  the  time  of  delivery,  procure  these  contracts  to  be 
set  off  against  each  other,  according  to  the  usages  of  that  board  ;  that 
the  defendants  should  not  be  required  to  receive  any  pork  and  pay  for 
it,  or  to  deliver  any  pork  and  receive  the  pay  for  it,  but  should  only  be 
required  to  pay  to  the  plaintiffs,  and  should  only  be  entitled  to  receive 
from  them,  the  differences  between  the  amounts  of  money  which  the 
pork  was  bought  for  and  was  sold  for ;  and  that  the  defendants 
should  furnish  a  certain  margin,  and  should  pay  the  plaintiffs  their 
commissions. 

The  defendants  gave  orders  in  pursuance  of  this  contract ;  the 
plaintiffs  made  the  purchases  and  sales  on  the  board  of  trade,  set  them 
off  against  each  other,  and  now  sue  the  defendants  for  the  differences 
which  they  have  paid  and  for  their  commissions. 

The  auditor  has  found  that,  "  in  a  vast  majority'  of  the  transactions 
of  the  board  of  trade,  settlement  was  made  b}*  the  set-off  of  opposite 
contracts."  In  his  supplemental  report  he  sa3's,  "  My  conclusion  is 
unchanged,  that  the  parties  to  this  suit  entered  into  the  dealings  with 
each  other  which  are  the  subject  thereof  with  a  clear  understanding 
that  actual  deliveries  were  not  contemplated  and  were  not  to  be  en- 
forced ;  and  it  appears  to  me  that  the  question  whether  the  members  of 
this  board  with  whom  the  defendants  dealt  had  such  an  understanding 
with  each  other  is  not  material  to  the  issue  of  this  case." 

The  peculiarity  of  this  case,  according  to  the  findings  of  the  auditor, 
is,  that  while  the  contracts  which  the  plaintiffs  made  on  the  board  of 
trade  must  be  taken  to  be  legal,  the  plaintiffs  have  undertaken  to  agree 
with  the  defendants  that  these  contracts  should  not  be  enforced  by  or 

Mos8  V.  Exchange  Bank,  102  Ga.  808;  Singleton  v.  Bank  of  Monticello,  113  Ga.  527; 
Lemonius  v.  Mayer,  71  Miss.  514;  Dillard  v.  Brenner,  73  Miss.  130;  Violett  r.  Man- 
gold, 27  So.  Rep.  (Miss.)  875;  Connor  v.  Black,  119  Mo.  126.  132  Mo.  150;  Edwards 
Brokerage  Co.  v.  Stevenson,  160  Mo.  516;  Staples  v.  Gould,  9  N.  Y.  520;  GLst  y. 
Western  Union  Tel.  Co.,  45  S.  C.  344 ;  Riordau  v.  Dotj,  50  S.  C.  537  ;  Saunders  i;. 
Phelps  Co.,  53  S.  C.  173. 
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against  them,  except  b}-  settlements  according  to  differences  in  prices. 
If  such  an  agreement  seems  improbable,  it  is  enough  to  say  that  the 
auditor  has  found  that  it  was  made.  The  usages  of  the  board  of  trade 
were  such  that  the  plaintiffs  might  well  think  that  they  risked  little 
or  nothing  in  making  such  an  agreement.  Indeed,  the  distinction  in 
practice  between  the  majorit}'  of  contracts  which  by  the  auditor's  report 
a[)pear  to  be  made  and  settled  on  the  board  of  trade,  and  wagering 
contracts,  is  not  very  plain,  and  brokers,  for  the  purpose  of  encouraging 
speculation  and  of  earning  commissions,  might  be  willing  to  guarantee  to 
their  customers  that  the  contracts  made  for  them  on  the  board  of  trade 
should  not  be  enforced,  except  by  a  settlement,  according  to  differences 
in  prices. 

We  do  not  see  why  the  agreement  between  the  plaintiffs  and  the 
defendants,  that  the  defendants  should  not  be  required  to  receive  or 
deliver  merchandise,  or  to  pay  for  or  receive  pay  for  merchandise,  but 
should  be  required  to  pay  to  and  to  receive  from  the  plaintiffs  only  the 
differences  in  prices,  is  not,  as  between  the  parties,  open  to  all  the 
objections  which  lie  against  wagering  contracts.  On  the  construction 
we  have  given  to  the  auditor's  report,  the  plaintiffs,  in  their  dealings 
with  the  defendants,  in  some  respects  acted  as  principals.  In  making 
the  contracts  on  the  board  of  trade  with  other  brokers,  they  may  have 
been  agents  of  the  defendants.  In  agreeing  with  the  defendants  that 
they  should  not  be  compelled  to  perform  or  accept  performance  of  the 
contracts  so  made,  the  plaintiffs  acted  for  themselves  as  principals.  If 
the  defendants  had  made  a  contract  with  the  plaintiffs  to  pay  and  receive 
the  differences  in  the  prices  of  pork  ordered  to  be  bought  and  sold  for 
future  deliver}',  with  the  understanding  that  no  pork  was  to  be  bought 
or  sold,  this  would  be  a  wagering  contract.  On  such  a  contract  the 
defendants  would  win  what  the  plaintiffs  lose,  and  the  plaintiffs  would 
win  what  the  defendants  lose.  But  so  far  as  the  defendants  are  con- 
cerned, the  contracts  which  the  auditor  has  found  thej'  made  with  the 
plaintiffs  are  contracts  on  which  they  win  or  lose  according  to  the  rise 
or  fall  in  prices,  in  the  same  manner  as  on  wagering  contracts.  If  the 
plaintiffs,  by  virtue  of  the  contracts  they  made  with  other  members  of 
the  board  of  trade,  were  bound  to  receive  or  deliver  merchandise,  and 
to  pay  or  receive  the  price  therefor,  on  the  auditor's  finding  the}'  must 
be  held  as  against  the  defendants  to  have  agreed  to  do  these  things  on 
their  own  account,  and  that  the  defendants  should  only  be  bound  to 
pay  to  them  and  to  receive  from  them  the  differences  in  prices.  If  the 
defendants,  as  undisclosed  principals,  should  be  held  bound  to  other 
members  of  the  board  of  trade  on  the  contracts  made  b}'  the  plaintiffs, 
the  plaintiffs  by  the  terms  of  their  employment  would  be  bound  to 
indemnify  the  defendants,  except  so  far  as  the  contracts  were  settled, 
by  a  payment  of  differences  in  prices.  The  agreement  of  the  parties, 
as  the  auditor  has  found  it,  excludes  any  imphed  liability  on  the  part 
of  the  defendants  to  indemnify  the  plaintiffs,  except  for  mone}'  paid  in 
the  settlement  of  differences  in  prices.  The  position  of  the  plaintiffs 
towards  the  defendants  is  no  better  than  it  would  have  been  if  the 
plaintiffs  had  been  employed  to  make  wagering  contracts  for  pork  on 
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account  of  the  defendants,  and  had  made  such  contracts,  because  the 
plaintiffs,  relying  upon  the  usages  of  the  board  of  trade,  have  under- 
taken to  agree  with  the  defendants  that  whatever  contracts  they  make 
shall  bind  the  defendants  onl}'  as  wagering  contracts,  and  shall  be 
settled  as  such. 

The  plaintiffs  contend  that,  even  if  the  contracts  which  the  defend- 
ants authorized  them  to  make  and  which  they  made  on  the  board  of 
trade  had  been  wagering  contracts,  yet  they  could  recover  whatever 
mone}'  they  had  paid  in  settlement  of  these  contracts  in  the  manner 
authorized  by  the  defendants. 

In  Thacker  v.  Hardy,  4  Q.  B.  D.  685,  the  court  found  that  the 
plaintiff  was  employed  to  make  lawful  contracts,  and  ruled  that  the 
understanding  between  the  plaintiff  and  his  customer,  that  the  contract 
should  be  so  managed  that  onl3'  differences  in  prices  should  be  paid, 
did  not  violate  the  provisions  of  8  &  9  Vict.  c.  109,  §  18.  Lindley,  J., 
in  giving  the  opinion  at  the  trial,  said,  at  p.  687 :  "  What  the  plaintiff 
was  employed  to  do  was  to  buy  and  sell  on  the  Stock  Exchange,  and 
this  he  did  ;  and  everything  he  did  was  perfectly  legal,  unless  it  was 
rendered  illegal  as  between  the  defendant  and  himself  b}'  reason  of  the 
illegality  of  the  object  they  had  in  view,  or  of  the  transactions  in  which 
they  were  engaged.  Now,  if  gaming  and  wagering  were  illegal,  I  should 
be  of  opinion  that  the  illegality  of  the  transactions  in  which  the  plaintiff 
and  the  defendant  were  engaged  would  have  tainted,  as  between  them- 
selves, whatever  the  plaintiff  had  done  in  furtherance  of  their  illegal 
designs,  and  would  have  precluded  him  from  claiming,  in  a  court  of 
law,  any  indemnity  from  the  defendant  in  respect  of  the  liabilities  he 
had  incurred.  Cannan  v.  Bryce,  3  B.  &  Aid.  179  ;  M'Kinnell  v.  Robin- 
son, 3  M.  &  W.  434  ;  Lyne  v.  Siesfield,  1  H.  &  N.  278.  But  it  has 
been  held  that  although  gaming  and  wagering  contracts  cannot  be 
enforced,  they  are  not  illegal.  Fitch  v.  Jones,  5  E.  &  B.  288,  is  plain 
to  that  effect."  On  appeal,  Brett,  L.  J.,  said,  at  p.  694  :  "  It  was  fur- 
ther suggested  in  Cooper  v.  Neil,  W.  N.,  1  June,  1878,  that  the  agree- 
ment was,  that  although  the  plaintiff,  being  broker  to  the  defendant, 
but  contracting  in  his  own  person  as  principal,  should  enter  into  real 
bargains,  yet  the  defendant  should  be  called  upon  only  to  pa}-  the  loss 
if  the  market  should  be  unfavorable,  and  should  receive  only  the  profit 
if  it  proved  favorable  ;  and  that  no  further  liability  should  accrue  to 
the  principal,  whatever  might  become  of  the  broker  upon  the  Stock 
Exchange  ;  so  that,  as  regarded  the  real  principal,  the  defendant  in  the 
action,  it  should  be  a  mere  gambling  transaction.  I  then  considered 
that  a  transaction  of  that  kind  might  fall  witiiin  the  provisions  of 
8  &  9  Vict.  c.  109,  §  18,  but  I  thought  that  there  was  no  evidence  of  it. 
And  with  respect  to  the  present  action,  I  say  that  there  is  no  evidence 
that  the  bargain  between  the  parties  amounted  to  a  transaction  of  that 
nature.     I  retract  nothing  from  what  I  said  in  that  case." 

In  England,  wagering  contracts  concerning  stocks  or  merchandise 
are  not  illegal  at  common  law,  and  all  the  judges  in  Thacker  v.  Hardy 
were  of  opinion  that  the  facts  in  that  case  did  not  show  that  the  trans- 
actions bet'voen  the  parties  were  in  violation  of  tlie  statute. 
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In  Irwin  v.  Williar,  110  U.  S.  499,  510,  the  Supreme  Court  of  the, 
Cnlted  States  says  of  wagering  contracts:  "In  England,  it  is  held 
that  the  contracts,  although  wagers,  were  not  void  at  common  law,  and 
that  the  statute  has  not  made  them  illegal,  but  only  non-enforceable 
(Thacker  /'.  Hardy,  ubi  sttpra),  while  generally,  in  this  country,  all  wager- 
ing contracts  are  held  to  be  illegal  and  void  as  against  public  policy. 
Dickson's  Executor  v.  Thomas,  97  Penn.  St.  278  ;  Gregory  v.  Wendell, 
40  Mich.  432  ;  Lyon  v.  Culbertson,  83  111.  33  ;  Melchert  v.  American 
Union  Telegraph  Co.,  3  McCrary,  521  ;  s.  c.  11  Fed.  Rep.,  193  and 
note ;  Barnard  v.  Backhaus,  52  Wis.  593  ;  Kingsbury  v.  Kirwan,  77 
N.  Y.  612;  Story  t*.  Saloman,  71  N.  Y.  420;  Love  v.  Harvey,  114 
Mass.  80."  In  considering  how  far  brokers  would  be  affected  by  the 
illegality  of  contracts  made  by  them,  that  court  savs :  "  It  is  certainl}' 
true  that  a  broker  might  negotiate  such  a  contract  without  being  privy 
to  the  illegal  intent  of  the  principal  parties  to  it  which  renders  it  void, 
and  in  such  a  case,  being  innocent  of  an}^  violation  of  law,  and  not  suing 
to  enforce  an  unlawful  contract,  has  a  meritorious  ground  for  the  re- 
covery of  compensation  for  services  and  advances.  But  we  are  also  of 
the  opinion  that  when  the  broker  is  priv}'  to  the  unlawful  design  of  the 
parties,  and  brings  them  together  for  the  very  purpose  of  entering  into 
an  illegal  agreement,  he  is  particeps  crimi7ns^  and  cannot  recover  for 
services  rendered  or  losses  incurred  by  himself  on  behalf  of  either 
in  forwarding  the  transaction."  This  was  decided  in  Embrey  v.  Jemi- 
son,  131  U.  S.  336.  See  also  Kahn  v.  Walton  (Ohio,  1888),  20  N.  E. 
Rep.  203  ;  Cothran  v.  Ellis,  125  III.  496  ;  Fareira  v.  Gabell,  89  Penn. 
St.  89  ;  Crawford  v.  Spencer;  92  Misso.  498 ;  Lowry  v.  Dillman,  59 
Wis.  197;  Whitesides  v.  Hunt,  97  Ind.  191  ;  First  National  Bank  v. 
Oskaloosa  Packing  Co.,  66  Iowa,  41  ;  Rumsey  v.  Berry,  65  Maine,  570. 

It  is  not  denied  that  wagering  contracts  are  void  by  the  common  law 
of  Massachusetts ;  but  it  is  argued  that  they  are  not  illegal,  and  that, 
if  one  paj's  mone}*  in  settlement  of  them  at  the  request  of  another,  he 
can  recover  it  of  the  person  at  whose  request  he  pays  it.  It  is  now  set- 
tled here  that  contracts  which  are  void  at  common  law,  because  they 
are  against  public  polic}',  like  contracts  which  are  proliibited  by  statute, 
are  illegal  as  well  as  void.  The}^  are  prohibited  by  law  because  they 
are  considered  vicious,  and  it  is  not  necessary  to  impose  a  penalty  in 
order  to  render  them  illegal.  Bishop  v.  Palmer,  146  Mass.  469  ;  Gibbs 
V.  Consolidated  Gas  Co.,  130  U.  S.  396.  The  weight  of  authority  in 
this  country  is,  we  think,  that  brokers  who  knowingly  make  contracts 
that  are  void  and  illegal  as  against  public  polic}',  and  advance  money 
on  account  of  them  at  the  request  of  their  principals,  cannot  recover 
either  the  money  advanced  or  their  commissions,  and  we  are  inclined  to 
adopt  this  view  of  the  law.  Embrey  v.  Jemison,  131  U.  S.  336,  uhi 
enpra,  and  the  other  oases  there  cited.^ 

We  are  of  o|)inion  that  the  instruction  of  the  presiding  Justice,  that 

^  PhclpH  V.  HoldernesB,  56  Ark.  300 ;  Nat.  Rank  of  Augusta  v,  Cunningham,  75 
Ga.  366;  I'ope  v.  Hanke,  155  III.  617  ;  People's  Savings  Bank  v.  Gifiord,  108  Iowa, 
277  ;  Rogers  v.  Marriott,  59  Neb.  759,  ace. 
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oil  the  auditor's  report  the  plaintiffs  were  entitled  to  a  verdict,  cannot 
be  sustained.  Whether  on  the  auditor's  report  the  defendants  were  en- 
titled to  a  ruling  directing  the  jury  to  render  a  verdict  in  their  favor,  or 
whether  the  case  should  liave  been  submitted  to  the  jury  for  the  reasons 
stated  in  Peaslee  v.  Ross,  143  Mass.  275,  is  a  question  which  has  not  Vjeen 
carefully  argued,  and  upon  which  we  express  no  opinion. 

Exceptions  sustairied. 


BENJAMIN  F.  PIXLEY  et  al.  v.  CHARLES  W.  BOYNTON  et  al. 
Illinois  Supreme  Court,  September  Term,  1875. 

[Reported  in  79  Illinois,  351.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon.  John  G. 
Rogers,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  Charles  W.  Boynton, 
George  S.  Foster,  and  John  S.  Miller,  partners,  against  Benjamin  F. 
Pixley,  Thomas  W.  Hall,  and  Joseph  G.  Hall,  partners,  upon  a  prom- 
issory note.  The  opinion  of  the  court  contains  a  statement  of  the 
material  facts. 

Mr.  Farlin  Q.  BalU  for  the  appellants. 

Messrs.  Prentiss  <&  Hooke,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  court:  — 

The  judgment  in  favor  of  plaintiffs  in  the  court  below  was  for  $31.33 
in  excess  of  the  ad  damnum  in  the  declaration.  That  sum  had  been 
remitted  in  this  court  by  plaintiffs  before  the  cause  was  submitted  for 
decision.  Under  our  present  statute  this  is  permissible,  and  is  in 
accordance  with  the  practice  that  prevails. 

The  action  is  upon  a  promissory  note,  and  defendants  seek  to  avoid 
the  pa^'ment  on  the  ground  the  consideration  is  illegal.  The  special 
defence  set  up  in  the  notice  filed  with  the  general  issue  is,  that  it  was 
given  in  settlement  of  "  differences  "  arising  out  of  an  optional  contract 
in  wheat,  made  on  the  board  of  trade,  and  that  it  was  not  the  intention 
of  any  of  the  parties  to  the  transaction  to  buj-  or  sell,  or  deliver  or 
receive  grain,  but  their  only  purpose  was  to  trade  in  "  differences"  in 
the  price  of  grain  on  the  Chicago  market. 

It  will  not  be  necessary  to  discuss  the  legal  proposition,  that  such 
contracts  are  void,  as  being  against  a  sound  public  morality',  for  the 
reason  we  do  not  think  any  such  contract  as  defendants  insist  upon  has 
been  proven  to  have  existed  between  the  parties.  The  burden  of  proof 
is  upon  defendants  to  show  the  consideration  of  the  note  is  illegal,  and 
they  ought,  in  a  case  like  this,  to  be  required  to  make  this  proof  b}-  a 
clear  preponderance  of  the  evidence.     This  they  have  not  done. 

The  contract  was  made  b}-  Hall,  one  of  the  defendants,  on  behalf  of 
Wallace,  who  was  not  himself  a  member  of  the  board  of  trade,  and 
could  not  bv  its  usages  make  contracts  in  his  own  name  in  relation  to 
transactions  on  'change.     In  June,  1870,  Wallace,  through  Hall,  sold 
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to  Boynton,  for  his  firm,  5,000  bushels  No.  2  spring  wheat,  at  $1.12 
per  bushel,  "  seller  July."  Suddenly  the  price  of  wheat  went,  up,  and 
it  was  thought  best  to  close  up  the  matter.  Accordingly',  Hall,  at  the 
instance  perhaps  of  Walki  ;,  certainly  in  his  interest,  bought  the  wheat 
back  from  Boynton  at  an  advance  of  fourteen  cents  per  bushel. 
Neither  Hall  nor  his  firm  had  any  real  interest  in  the  wheat,  but  as 
Hull  and  Boynton  were  both  members  of  the  board  of  trade,  and  as  the 
contract  was  made  in  Hall's  name,  b}'  his  consent,  and  he  was  legally 
obligated  to  perform  it,  he  would  have  been  expelled  had  he  not,  in 
some  satisfactory'  manner,  closed  up  the  matter  with  Boynton  at  the 
maturit}'  of  the  contract.  It  was  no  doubt  for  this  reason,  as  well  as 
his  legal  liability',  his  firm  gave  the  note  upon  which  this  action  was 
brought. 

A  number  of  witnesses  familiar  with  the  rules  of  the  board  of  trade 
were  examined,  and  they  all  sa}'  this  contract  was  in  conformity  with 
the  custom  of  trade,  and  was  a  regular  and  legitimate  contract. 
"  Seller"  the  month,  as  that  term  is  understood  and  used  on  the  board 
of  trade,  is  explained  to  mean  the  seller  has  until  the  last  da}'  of  the 
month  in  which  to  make  a  delivery  of  an}'  grain  contracted  to  be  sold. 
Under  such  a  contract  as  we  understand  the  evidence,  all  the  option 
the  seller  has  is  the  privilege  to  deliver  the  grain  at  any  time  before 
the  maturit}'  of  the  contract.  This  is  nothing  more  than  a  time  con- 
tract, which  is  regarded  on  the  board  of  trade  and  elsewhere  as  a  legit- 
imate and  regular  contract.  Time  contracts  in  relation  to  grain,  as 
well  as  other  commodities,  are  of  daily  occurrence,  and  must  necessarily 
be  in  commercial  transactions. 

One  witness  says,  the  true  idea  of  an  "option"  is  "puts"  and 
"  calls."  A  "  put"  is  defined  in  the  evidence  to  be  "a  privilege  of 
delivering  or  not  delivering  the  grain,"  and  a  "  call"  is  "  a  privilege 
of  calling  or  not  calling  for  the  grain."  The  contract  between  the 
parties  to  this  transaction  was  not  an  optional  one,  in  the  sense  of 
"  puts  and  calls."  The  onl}'  option  the  seller  had  was  as  to  the  time 
of  the  deliver}'.  The  legal  effect  of  his  agreement  was  that  he  should 
deliver  the  grain  contracted  to  be  sold  within  a  limited  period. 

Whatever  ma}'  have  been  the  intention  of  Hall  or  Wallace,  it  seems 
clear  that  Boynton  understood  he  was  to  have  the  grain  at  the  maturity 
of  the  contract.  His  good  faith  was  manifested,  in  that,  immediately 
upon  selling  the  grain  back  to  Hall,  for  Wallace,  he  purchased  a  like 
amount  at  the  price  he  had  just  sold,  and  upon  the  maturity  of  the 
contract,  took  the  wheat  and  paid  for  it.  Plaintiffs  were  extensively 
engaged  in  shipping  grain,  as  shown  by  the  testimony.  Boynton 
emphatically  declares  this  was  not  a  gambling  transaction,  so  far  as  he 
was  concerned,  but  that  the  grain  was  purchased  in  good  faith  for  the 
legitimate  purposes  of  commerce.  There  is  nothing  in  the  record  to 
overcome  his  testimony  in  this  regard. 

The  intention  of  the  parties  gives  character  to  the  transaction,  and 
If  either  party  contracted  in  good  faith,  he  is  entitled  to  the  benefit  of 
his  contract,  no  matter  what  may  have  been  the  secret  purpose  or 
intention  of  the  other  partv. 
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A  remittitur  having  been  entered,  there  is  now  no  error  in  the  record, 
and  the  judgment  will  be  affirmed  to  the  extent  of  SI 000.  But  because 
there  was  error  in  the  record  before  the  remittitur  was  entered,  all  costs 
accruing  in  this  court  up  to  the  date  of  entering  the  remittitur  and  the 
costs  of  entering  the  same,  will  be  taxed  against  appellees. 

Judgment  affirmed.^ 

WINCHESTER  v.  NUTTER  &  another. 
New  Hampshire  Supreme  Court,  December,  1872. 

[Reported  in  52  New  Hampshire,  507.] 

Assumpsit,  b}'  Curamings  M.  "Winchester  against  Oscar  Nutter  and 
Elden  Farnhara,  upon  an  account  annexed,  "  for  furnishing  twenty-four 
suppers,  at  your  request,  at  seventj^-five  cents  each,  price  agreed,  •'S18." 
It  appeared,  in  evidence,  that  the  plaintiff  and  two  defendants  and  sev- 
eral others  met  one  evening  at  a  schoolhouse  in  Lancaster,  for  the 
purpose  of  considering  the  subject  of  having  a  squirrel  hunt  in  that 
neighborhood.  The  plaintiff  was  chosen  chairman  of  the  meeting.  The 
two  defendants  were  chosen  as  the  leaders  of  the  two  opposite  sides, 
called  "  captains,"  and  accepted  that  place.  The}'  then  chose  sides,  each 
captain  selecting  his  men  alternatel}',  until  there  were  twelve  on  each 
side,  including  the  captains.  They  agreed  to  have  a  squirrel  hunt,  the 
hunting  to  begin  and  close  at  a  fixed  time,  —  after  the  close  of  which  the 
game  was  to  be  counted  according  to  certain  prescribed  rules,  and  the 
side  that  got  beat  was  to  pa\'  for  the  suppers  for  both  sides,  it  being  ar- 
ranged that,  in  the  end,  the  captains  should  pay  no  more  than  each  other 
man  on  his  side  ;  that  each  man  on  the  side  that  got  beat  should  pay 
for  his  own  supper  and  for  that  of  one  man  on  the  side  that  beat.  The 
question  submitted  to  the  jurj-  was  as  to  what  was  the  contract  made 
with  the  plaintiff,  who  agreed  to  furnish  the  suppers  for  the  whole. 
The  jury  found  that  the  contract  was  that  the  two  captains  (the  de- 
fendants) engaged  the  suppers,  and  were  to  be  responsible  to  the  plain- 
tiff for  the  whole  of  them,  and  the  matter  was  to  be  afterwards  ad- 
justed between  the  captains  and  their  men.  It  appeared  that  the  plain- 
tiff knew  and  understood  fully  all  these  arrangements  as  to  how  the 
supper  was  to  be  paid  for  in  the  end. 

1  Clarke  v.  Foss,  7  Biss.  540;  Bartlett  v.  Smith,  13  Fed.  Rep.  263;  Kirkpatrick  v. 
Adams,  20  Fed.  Rep.  287  ;  Hentz  v.  Jewell,  20  Fed.  Rep  592  ;  Benuett  v.  Covington, 
22  Fed.  Rep.  816;  Bangs  v.  Hornick,  30  Fed.  Rep.  97  ;  Lehman  v.  Feld,  37  Fed.  Rep. 
852  ;  Hill  <-.  Levy,  98  Fed.  Rep.  94  ;  Logan  v.  Musick,  81  111  415  ;  Scanlon  v.  Warren, 
169  HI.  142  ;  Vigel  v.  Gatton,  61  111.  App.  98;  Whitesides  v.  Hunt,  97  Ind.  191  ;  Sond- 
heim  v.  Gilbert,  117  Ind.  71 ;  Murry  v.  Ocheltree,  59  Iowa,  435  ;  Sawyer  v.  Taggart,  14 
Bush,  727  ;  Rumsey  r.  Berry,  65  Me.  570,  573  ;  Dillaway  v.  Alden,  88  Me.  230 ;  Barnes 
V.  Smith,  159  Mass.  344  ;  Davy  v.  Bangs,  174  Mass.  238  ;  Gregory  v.  Wendell,  40  Mich. 
432;  Donovan  v.  Daiber,  124  Midi.  49;  Clay  v.  Allen,  63  Miss.  426:  Cockrell  v. 
Thompson,  85  Mo.  510;  Crawford  v.  Spencer,  92  Mo.  498;  Edwards  Brokerage  Co. 
V.  Stevenson,  160  Mo.  516  ;  Deierling  v.  Sloop,  67  Mo.  App.  446 ;  Rogers  v.  Marriott, 
59  Neb.  759;  Amsden  v.  Jacobs,  75  Hun,  311;  aff'd  without  opinion,  148  N.  Y.  762; 
Dows  V.  Glaspel,  4  X.  Dak.  251,  ace. 
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The  defendants  moved  the  court  to  nonsuit  the  plaintiff,  upon  the 
ground  that  this  whole  transaction  was  simply  a  bet  or  wager  for  the 
suppers,  and  that  the  plaintiffs  claim  in  this  case  "grows  out  of  such 
bet  or  wager,"  under  the  provisions  of  ch.  254,  sec.  12,  Gen.  Stats. 
The  court,  pro  forma,  overruled  this  motion,  and  the  defendants 
excepted. 

The  question  of  law  iiius  raised  was  reservea. 

Fletcher  &  Heywood  and  E.  Fletcher,  for  the  defendants. 

May  &  Drew  and  G.  A.  JBingham,  for  the  plaintiff. 

Foster,  J.  The  plaintiff  furnished,  sold,  and  delivered  to  the  de- 
fendants, at  their  special  request,  twenty-four  suppers  ;  why  should  not 
the  defendants  pay  for  them,  there  being  no  controversy  about  the  price 
or  the  qualit}-  of  the  article  furnished  ? 

The  plaintiff  has  fully  performed  his  part  of  the  contract ;  why  should 
not  the  defendants  perform  their  part? 

Because,  they  sa^',  that  althougli  the}'  have  received  and  eaten  the 
plaiiititi's  suppers,  still  those  suppers  were  provided  in  order  to  enable 
certain  parties  to  pa}'  a  bet  or  wager ;  therefore,  the  contract  for  the 
purchase  and  sale  of  these  suppers  grew  out  of  a  bet  or  wager ;  and 
such  a  contract,  they  contend,  is  illegal  and  void,  and  in  any  effort  to 
enforce  it,  potior  est  conditio  defendentis. 

If  this  contract  is  held  void,  it  can  onl}'  be  on  the  ground  that  the 
wager  was  illegal,  —  a  violation  of  law  ;  and  that  the  plaintiff,  by  con- 
tracting to  furnish  the  suppers  absolutely,  whatever  might  be  the  result 
of  the  squirrel  hunt,  for  a  certain  price  and  payment,  absolute  and  un- 
conditional, to  these  two  defendants,  whether  they  or  the  party  that 
either  one  of  them  represented  should  be  defeated  or  not  in  the  event  of 
the  hunt,  aided,  abetted,  counselled,  hired,  or  procured  the  commission 
of  a  crime  or  a  misdemeanor. 

At  common  law,  some  contracts  of  wager  are  valid  and  some  are 
void.  2  Pars,  on  Con.  627,  755.  But  the  common  law,  allowing  ac- 
tions to  be  maintained  upon  a  wager  in  cases  not  contrary  to  public 
policy  nor  prohibited  by  statute,  has  never  been  adopted  in  New 
Hampshire. 

Here  all  wagers  are  void  contracts,  Perkins  v.  Eaton,  3  N.  H.  152 ; 
Hoit  V.  Hodge,  6  N.  H.  104,  This  is  not  because  the  contract  is  to 
commit  or  be  accessor}'  to  a  crime  or  a  misdemeanor,  for  a  wager 
contract  is  neither  a  crime  nor  a  misdemeanor.  Mere  betting,  uncon- 
nected with  a  criminal  offence,  is  no  offence  against  the  criminal  law. 
Neither  the  common  law  nor  any  statute  of  this  State  affixes  any  penal- 
ty to  V)etting,  as  a  criminal  offence,  or  in  any  respect  a  misdemeanor. 

The  {plaintiff  presided  at  the  meeting  at  which  the  arrangements  for 
the  hunt  and  for  the  subsequent  suppers  were  made.  He  knew  and  un- 
derstood fully  all  these  arrangements.  And  so  he  may  be  said  to  have 
aided  and  abetted  the  transaction.  But  as  the  wager  was  not  a  misde- 
meanor, the  plaintiff,  in  aiding  the  wager,  did  not  aid  a  misdemeanor. 

Here  was  no  offence  against  the  common  law.  How  is  the  transaction 
to  be  viewed  in  the  light  of  our  statutes,  and  how  is  it  affected  bythem? 
The  wager  contract  is  simply  a  void  contract. 
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Section  12  of  ch.  254,  Gen.  Stats.,  provides  that  "  all  l)et8  and 
wagers,  upon  any  question  where  the  parties  have  no  interest  in  the  sub- 
ject except  that  created  by  the  wager,  are  void  ;  and  either  party  may 
recover  any  property  by  him  deposited,  paid  or  delivorod  upon  such 
wager  or  its  loss,  and  rep(;l  any  action  brought  for  anything  the  right 
or  claim  to  which  grows  out  of  such  bet  or  wager." 

The  contract  of  wager,  then,  as  between  the  parties  to  that  contract, 
the  winning  and  losing  parties  in  the  result  of  the  hunt,  was  a  void  con- 
tract. But  it  was  not  void  as  being  an  undertaking  to  violate  the  law, 
nor  as  an  undertaking  involving  any  violation  of  law  punishable  by  a 
penalt3'  as  an  offence  against  the  criminal  law. 

The  criminal  law  does  not  prohibit  the  contract.  The  criminal  law 
is  not  violated  by  it.  The  criminal  law  affixes  no  penalty  to  the  mak- 
ing or  execution  of  the  contract.  The  contract  is  in  no  way  connected 
with  a  violation  of  the  criminal  law,  for  betting  is  not  a  violation  of  the 
criminal  law. 

Therefore,  the  doctrine  of  particeps  criminis  does  not  arise,  and  can- 
not be  applied,  because  there  is  no  crimen  ;  no  statutory  nor  common 
law  offence,  no  municipal  regulation  nor  ordinance,  —  nothing  but  a 
special  statute  imposing  no  penalty  by  virtue  of  an}'  criminal  process 
or  proceeding,  and  not  declaring  a  wager  to  be  a  misdemeanor,  but 
mereh'  denj'ing  a  civil  remedy  and  annulling  a  contract  upon  grounds 
of  supposed  public  polic}'. 

What  is  the  public  policy  ?  Probably  to  restrain  the  tendenc}'  to 
idleness  and  improvidence,  which  is  likely  to  be  promoted  by  indulgence 
in  the  habit  of  betting.  But  public  policy  has  not  seemed  to  require 
that  such  amusements  should  be  punished  as  a  crime  or  misdemeanor, 
nor  even  that  they  should  be  so  much  as  forbidden  by  the  language  of 
the  law.  The  act  of  betting  and  the  contract  of  wager  is,  therefore, 
neither  malum  in  se,  nor  malum,  prohibitum,  in  the  ej'e  or  the  letter  of 
the  law. 

Furthermore,  as  to  the  public  policy,  then,  of  the  special  statute  re- 
ferred to,  which  onl}'  renders  the  contract  of  wager  void,  its  purpose 
and  intent  may  be  gathered  from  an  additional  part  of  the  statute  ;  for 
a  subsequent  section  of  the  same  chapter  —  section  14  —  furnishes  a  defi- 
nition of  the  terms  "  bet"  or  "  wager,"  as  employed  in  the  previous  sec- 
tion. "  Any  contract  or  agreement  for  the  purchase,  sale,  loan,  pay- 
ment, or  use  of  mone}'  or  property,  real  or  personal,  t4ie  terms  of  which 
are  made  to  depend  upon,  or  are  to  be  varied  or  affected  by,  any  uncer- 
tain event  in  which  the  parties  have  no  interest  except  that  created  by 
such  contract  or  agreement,  shall  be  deemed  a  bet  or  wager." 

Now,  it  seems  ver}'  clear  that  the  idea  of  the  special  statute,  section 
12,  is  to  declare  void  and  to  annul  all  contracts,  the  consideration  or 
performance  of  which  depends  upon  such  an  uncertain  event  as  is  men- 
tioned in  section  14,  —  that  is,  where  one  party's  consideration,  to 
be  furnished,  and  the  other  party's  performance  or  payment  is  to  be 
furnished  or  made,  according  as  such  uncertain  event  may  happen  ;  in 
other  words,  where  the  contract  is  to  be  performed  if  the  uncertain 
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event  happen,  and  not  to  be  performed  if  it  does  not  happen,  or  vice 
versa. 

The  statute,  then,  evidently  applies  to  a  part\-to  the  transaction,  and 
under  its  provisions  the  losing  party  may  successfully  resist  ari  action  to 
recover  the  money  or  value  of  the  thing  forfeited  by  the  terms  of  the 
wager,  or  an}'  action  to  recover  damages  for  the  non-performance  of  any 
act  stipulated  to  be  done,  or  for  the  omission  of  performance  of  any 
act  stipulated  not  to  be  done,  or  indeed  any  action  founded  upon  any- 
thing  growing  out  of  the  wager. 

And  this  immunity  from  liability  would  probably  attach  to  any  person, 
uot  directl}-  a  party  to  the  wager,  who  might  be  so  identified  with  the 
transaction  as  that  his  cause,  claim,  or  rights  should  grow  out  of  and 
depend  upon  the  uncertain  event  which  was  the  subject  of  the  wager. 

But,  as  between  the  parties  to  this  suit,  there  was  no  element  of  un- 
certaint}-  involved  in  their  contract.  The  defendants  contracted  with 
the  plaintiff  that  he  should  furnish  for  them  twent^'-four  suppers,  at 
seventj'-five  cents  each,  upon  their  credit.  They  agreed  to  pay  for 
them.  This  was  the  whole  of  the  contract.  Their  own  reimbursement 
was  to  be  regulated  independently  of  their  contract  with  the  plaintiff. 
He  was  not  to  gain  or  lose  b}'  the  success  or  the  defeat  of  either  party. 
The  consideration  for  the  defendant's  promise  was  the  suppers,  which 
the  two  defendants  were  to  have  and  dispose  of  as  the}'  might  see  fit. 
They  might  eat  the  twenty-four  suppers  themselves,  or  give  them  to 
their  dogs.  They  were  to  receive  so  much  food,  absolutely  and  at  all 
events.  The}',  and  onl}'  they,  were  to  pay  the  plaintiff  for  it,  absolutely 
and  at  all  events.  There  was  no  element  of  uncertainty  on  either  side 
of  this  contract. 

It  is  said  that  the  money  lent  for  the  purpose  of  betting  cannot  be  re- 
covered by  the  lender  of  the  borrower:  Peck  v.  Briggs,  3  Denio.  107  ; 
Ruckman  v.  Bryan,  id.  340:  2  Par.  on  Cont.  756,  note  k;  but  that 
depends  entirely  upon  the  question  whether  the  wager  was  a  crime  or  a 
misdemeanor,  or  a  contract  connected  with  a  violation  of  law. 

So,  a  note  given  for  monc}'  knowingl}'  lent  to  be  applied  for  the  sup- 
pression of  a  prosecution  for  crime  is  void :  Plumer  v.  Smith,  5  N.  H. 
553  ;  but,  by  Richardson,  C.  J.,  "  it  is  most  unquestionably  illegal,  in  a 
private  individual,  to  suppress  a  criminal  prosecution." 

A  bet  upon  the  result  of  a  squirrel  hunt  is,  most  unquestionably,  not 
a  violation  of  an}'  law  of  this  State. 

The  defendants'  exception  is  therefore  overruled,  and  their  motion 
for  a  Nonsuit  denied. 


WILLIAM  S.  FERGUSON  v.  ALLEN  COLEMAN. 
South  Cauolina  Court  of  Appkals,  Spring  Term,  1846. 

[Reported  in  3  Richardson  {Law),  99.] 

This  was  an  action  on  an  instrument,  dated  31st  January,  1843, 
whereby  the  defendant  promised  "  to  pay  on  the  first  of  January,  1844. 
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to  W.  S.  Ferguson  or  bearer,  nine  hundred  and  two  dollars,  fifty-eight 

cents,  if  cotton  should  rise  to  eight  cents  by  the  first  November  next, 
and  if  not,  to  pay  five  hundred  dollars,  for  value  received."  It  was 
admitted  at  the  trial  that  this  instrument  was  given  in  part  payment 
of  a  tract  of  land  which  the  defendant  had  purchased  of  the  plaintiff; 
and  it  was  proved  on  the  part  of  the  plaintiff,  that  between  the  date  of 
the  agreement  and  the  first  of  November,  1843,  the  highest  prices  of 
cotton  were,  in  Columbia,  8  1-2  and  8  3-4  cents,  and  in  Charleston,  9 
and  9  1-4  cents. 

The  defendant  contended,  1st,  that  the  agreement  was  a  wager  on 
the  price  of  cotton  ;  2d,  that  according  to  the  true  construction  of  the 
instrument,  the  defendant  was  only  bound  to  pa}'  the  larger  sum,  if 
cotton  was  selling  for  eight  cents  on  or  near  the  first  of  November,  and 
that  this  had  not  been  shown. 

Under  the  instructions  of  his  Honor  the  presiding  judge,  the  jury 
found  for  the  plaintiff  the  larger  sum. 

The  defendant  appealed,  and  now  moved  this  court  for  a  new  trial. 

£oyce  and  Gregg,  for  the  motion. 

CuRiA,^erFR0ST,  J.  The  objection  chiefly  urged  against  the  instruc- 
tions of  the  circuit  judge,  affects  the  construction  of  the  agreement  to 
pay  the  larger  sum  expressed  in  the  note,  "  if  cotton  should  rise  to 
eight  cents  by  the  first  of  November  next."  It  appeared  by  admissions 
at  the  trial  that  the  defendant  was  treating  with  the  plaintiff  for  the 
purchase  of  a  tract  of  land  ;  and  declining  to  give  the  price  which  the 
plaintiff  asked,  it  was  agreed  that  the  defendant  should  pay  a  certain 
sum  if  cotton  advanced,  or  less  if  it  did  not.  The  defendant  insists 
that  the  import  of  the  agreement  is,  that  cotton  should  rise  to  eight 
cents  "  at  or  near"  the  first  of  November.  The  various  significations 
to  which  the  necessities  of  language  have  applied  this  and  other  propo- 
sitions, would  render  any  construction  of  the  agreement,  based  on  a 
critical  analysis  of  its  meaning,  very  unsatisfactor}'.  But  it  ma}'  be 
observed  that  by,  in  its  primitive  sense,  expresses  relation  to  place ; 
though  by  various  remote  and  obscure  analogies  and  casual  associa- 
tions, that  meaning  is  variously  modified.  In  relation  to  place,  it 
clearly  does  signify  "  at  or  near,"  but  its  import  is  more  indefinite  when 
used  to  express  the  relation  of  time.  In  this  application  it  signifies 
"  on  or  before."  Many  examples  of  this  sense  readily  occur.  If  a 
contract  were  made  for  the  delivery  of  an  article,  or  the  completion  of 
work,  by  a  particular  time,  to  be  paid  for  on  completion,  or  delivery,  a 
claim  for  the  price  would  accrue  on  performance,  whenever  that  might 
be  ;  for  the  agreement  provides  for  a  performance  and  payment  before 
the  appointed  time,  but  leaves  the  time  of  performance  wholly  indefinite. 
It  would  be  more  difficult  to  derive  an  example  of  the  defendant's  con- 
struction from  the  transactions  of  life.  The  popular  signification  of 
words,  that  which  use  has  made  familiar  in  the  affairs  of  men,  must  be 
adopted  in  giving  construction  and  effect  to  their  contracts. 

VOL.  II.  —  27 
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The  objection  to  the  agreement  that  it  is  a  wager  is  plainly  inap- 
plicable ;  for  the  parties  hnd  an  interest  in  the  coutiujj;ency.  The 
defendant  purchased  the  land  at  the  lowest  price,  unconditionally,  but 
contracted  to  pay  a  larger  sum  if  the  value  should  be  enhanced  by  the 
increased  value  of  its  product. 

The  motion  is  dismissed.^ 


SECTION  m. 

Contracts  Obstructing  the  Administration  of  Justice. 
(a)  Champertt  and  Maintenance. 
HUTLEY  V.   HUTLEY. 
In  the  Queen's  Bench,  January  24,  1873. 

[Reported  in  Law  Reports,  8  Queen's  Bench,  112.] 

Declaration  that  one  John  Hutley,  a  brother  of  defendant  and  a 
cousin  of  plaintiff,  had  died,  leaving  extensive  landed  estates  and  large 
personal  property ;  and  defendant  was  the  heir-at-law  of  the  deceased 
and  one  of  his  next  of  kin  ;  and  the  deceased  died,  leaving  a  will  whereby 
his  property  real  and  personal  was  left  to  persons  other  than  plaintiff 
and  defendant ;  and  plaintiff  believed  that  such  will  revoked  a  former 
will  by  which  the  testator  had  bequeathed  certain  property  to  plaintiff; 
and  in  consideration  that  plaintiff  would  take  the  necessary  steps  to 
contest  the  validity  of  the  said  will,  and  would  advance  certain  moneys 
and  obtain  evidence  for  such  purpose  and  instruct  an  attorney  in  tliat 
behalf,  defendant  promised  that  he  would  pay  to  plaintiff  one  half  of 
any  personal  propert}'  and  convey  to  him  a  moiety-  of  any  landed  estates 
he  might  recover  or  which  might  come  to  him,  defendant,  by  reason 
of  the  taking  of  such  proceedings  for  the  setting  aside  such  will ;  and 
plaintiff  took  such  steps  as  aforesaid,  and  advanced  certain  mone3"s  and 
instructed  an  attorney,  and  a  large  sum  of  monej-  was  thereby  recovered 
by  defendant,  and  the  said  will  was  declared  invalid  and  defendant 
became  entitled  to  and  obtained  possession  of  large  landed  estates  of 

1  Plumb  V.  Campbell,  129  111.  101  ;  Wolf  v.  National  Bank,  178  111.  85;  Phillips  v. 
Gffford,  104  Iowa,  458 ;  Kirkpatrick  v.  Bonsall,  72  Pa.  155,  ace.  See  also  United  States 
V.  Olney,  1  Abb.  U.  S.  275  ;  Lynch  v.  Rosenthal,  144  Ind.  86  ;  Dion  v.  St.  John  Baptiste 
Soc,  82  Me.  319;  Miller  ;;.  Kaglo,  &c.  Ins.  Co.,  2  E.  D.  Smith,  268;  Dunham  v.  St. 
Croix  Mfg.  Co.,  34  N.  Brun.s.  243. 

The  winner  of  a  race  is  generally  allowed  to  recover  the  prize  offered.  Alvord 
V.  Smith,  63  Ind.  58;  Moultou  v.  Daviess  County  Assoc,  12  Ind.  App.  542;  Delier  v. 
Plymouth  County  Soc,  57  Iowa,  481  ;  Misner  v.  Knapp,  13  Oreg.  135;  Porter  v.  Day, 
71  Wifi.  296 ;  Gates  v.  Tinning,  5  U.  C.  Q.  B.  540.  See  also  Harris  v.  White,  81  N.  Y, 
fl32;  People  v.  Fallon,  152  N.  Y.  12;  Ballard  v.  Brown,  67  Vt.  586. 
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the  deceased.  Allegation  of  all  conditions  precedent.  Breach  that  de- 
fendant had  not  paid  to  the  plaintiff  half  the  said  personal  property  or 
COiiv^ej-ed  to  him  one  half  of  the  said  real  estates. 

Demurrer.     Joinder  in  demurrer. 

PliilhricJc  (Pearce  with  him),  in  support  of  the  demurrer. 

Day^  Q.  C.  (Anderson  with  him),  for  the  plaintiff. 

Elackburn,  J.  The  question  is  whether  the  contract  disclosed  on 
this  declaration  is  such  as  can  be  enforced  in  a  court  of  law.  Putting 
out  of  the  question,  for  the  moment,  the  position  of  the  plaintiff,  it 
alleges  that  the  defendant  is  heir-at-law  and  one  of  the  next  of  kiu  of  l^ 
deceased  person  who  had  made  a  will  by  which  the  personal  and  real 
estate  were  left  awa}'  from  the  defendant,  and  in  consideration  that  the 
plaintiff  would  take  the  necessary  steps  to  contest  the  validit}'  of  the 
will,  and  would  advance  certain  moneys,  and  obtain  evidence,  and  in- 
struct an  attorney,  the  defendant  promised  to  pa}-  to  the  plaintiff  one 
half  of  the  personal  estate,  and  convey  to  him  a  moiety  of  the  real 
estate  which  the  defendant  should  recover.  If  that  stood  without 
more,  it  is  clear  that  it  is  champerty  bj^  the  English  law,  which  says 
that  a  bargain,  whereby  the  one  party  is  to  assist  the  other  in  recover- 
ing propert}',  and  is  to  share  in  the  proceeds  of  the  action,  is  illegal. 
Sprye  v.  Porter,  7  E.  &  B.  58,  81 ;  26  L.  J.  (Q.  B.)  64,  71,  was  one  of 
the  cases  cited,  and  I  entirely  agree  with  what  is  there  said.  Lord 
Campbell,  delivering  the  judgment  of  the  court,  sa3's  :  "  Here  we  have 
maintenance  in  its  worst  aspect.  The  plaintiff  and  Rosaz,  entire  strangers 
to  the  property  which  they  say  the  defendant  has  a  title  to,  but  which 
is  in  the  possession  of  another  claiming  title  to  it,  agree  with  him  that 
legal  proceedings  shall  be  instituted  in  his  name  for  the  recovery  of  it, 
and  that  they  will  supply  him,  not  with  any  specified  or  definite  docu- 
ments or  information,  but  with  evidence  that  should  be  sufficient  to 
enable  him  successfully  to  recover  the  propert}-.  Each  of  them  is  to 
have  one  fifth  of  the  property  when  so  recovered  ;  and  unless  the  evi- 
dence with  which  they  supply  him  is  sufficient  for  this  purpose,  they  are 
to  receive  nothing.  They  are  not  to  employ  the  attorney,  or  to  advance 
money  to  carr}-  on  the  litigation  ;  but  they  are  to  supply  that  upon 
which  the  event  of  the  suit  must  depend,  evidence ;  and  they  are  to 
supply  it  of  such  a  nature  and  in  such  quantity  as  to  secure  success. 
The  plaintiff  purchases  an  interest  in  the  property  in  dispute,  bargains 
for  litigation  to  recover  it,  and  undertakes  to  maintain  the  defendant  in 
the  suit  in  a  manner  of  all  others  the  most  likely  to  lead  to  perjury  and 
to  a  perversion  of  justice.  Upon  principle  such  an  agreement  is  clearl}- 
illegal ;  and  Stanley  w.  Jones,  7  Bing.  369,  is  an  express  authority  to 
that  effect."  Putting  aside  that  the  plaintiff  there  was  an  absolute 
stranger,  the  present  agreement  goes  further  than  that,  for  the  present 
plaintiff  agrees  to  instruct  an  attorney  and  advance  money,  and  falls 
short  of  it  so  far  as  that  the  present  plaintiff  onl}'  agrees  to  obtain  evi- 
dence, whereas  in  Sprye  v.  Porter,  7  E.  &  B.  58 ;  26  L.  J.  (Q.  B.)  64, 
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the  plaintiff  undertakes  to  supply  evidence  sufficient  to  ensure  success. 
But  the  mischief  is  as  great  in  the  one  case  as  in  the  other,  and  both 
agreements  are  void  as  amounting  to  maintenance  and  champerty'. 

But  tlien  it  is  argued  that  the  position  of  the  plaintiff  with  relation  to 
the  defendant  and  the  propert}'  in  question  takes  it  out  of  the  rule  against 
champerty  and  maintenance.  The  declaration  alleges  that  the  plaintiff 
was  a  cousin  of  the  deceased,  and  so  a  relation  of  the  defendant,  who 
was  the  deceased's  brother ;  and  the  plaintiff's  counsel  cited  cases  which 
he  said  showed  that  such  relationship  prevented  an  agreement  like  the 
present  from  being  illegal.  But  he  produced  no  authority  that  blood 
relationship  between  the  parties  made  an}-  difference  as  to  champerty. 
Then  the  further  allegation  was  relied  on,  that  the  plaintiff  believed  that 
the  will  which  was  to  be  contested  revoked  a  former  will  by  which  the 
testator  had  bequeathed  certain  propert}^  to  the  plaintiff;  and  it  was 
argued  that  because  the  plaintiff  thought  he  had  an  interest  in  the  liti- 
gation by  which  the  one  will  was  to  be  upset  and  the  other  revived,  the 
agreement  was  not  illegal.  But  the  litigation  was  to  be  maintained  by 
the  plaintiff,  not  solel}',  as  far  as  he  was  concerned,  for  any  benefit  he 
might  directly  or  indirectly  derive  himself  from  upsetting  the  will,  but 
the  bargain  was  that  he  would  maintain  the  action  in  consideration  of 
the  defendant  transferring  to  him  half  the  propert}'  which  the  defendant 
might  become  possessed  of  as  the  fruits  of  the  litigation.  While,  there- 
fore, I  incline  to  agree  with  every  word  that  is  said  b}'  Lord  Abinger  and 
Lord  Cranworth  in  Findon  v.  Parker,  11  M.  &  W.  675,  679,  that  an 
agreement  to  assist  in  bringing  an  action  is  not  made  maintenance  by  the 
fact  that  the  party  turns  out  to  be  mistaken  in  supposing  that  he  had  a 
common  interest  with  the  litigant  parties  in  the  result  of  the  suit,  I  can- 
not see  that  that  case  is  an}'  authorit}'  for  the  present  plaintiff.  If  every 
word  that  is  said  in  the  declaration  about  the  plaintiff's  belief  in  his  in- 
terest in  the  subject-matter  of  the  suit  were  true,  that  would  not  justify 
or  make  legal  the  agreement  to  share  in  the  property*  to  be  recovered  by 
the  defendant.    There  must,  therefore,  be  judgment  for  the  defendant. 

LusHi  J.  I  am  of  the  same  opinion.  It  is  conceded  b}-  the  plaintiff's 
counsel  that  if  it  were  not  for  the  plaintiff's  interest  the  contract  in  the 
declaration  would  amount  to  champerty.  First,  the  plaintiff  is  a  cousin 
of  the  deceased  ;  that  would  give  him  no  interest.  Nor  would  the  rela- 
tionsliip  to  the  defendant  justify  an  agreement  of  champert}'.  Then 
there  is  the  allegation  that  the  plaintiff  believed  that  the  will  revoked  a 
former  will  b}'  which  the  testator  liad  bequeatlied  certain  property  to  the 
plaintiff,  and  assuming  that  this  shows  that  the  plaintiff  had,  or  thought 
lie  had,  a  collateral  interest  in  contesting  the  will,  that  collateral  in- 
terest would  not  justify  an  agreement  to  share  the  property  which  the 
defendant  should  acquire  bj^  successfully'  contesting  the  will.  There  are 
cases  which  show  that  there  are  circumstances  which  may  justif}'  a  per- 
son in  maintaining,  that  is,  in  assisting,  one  of  the  litigant  parties  in  a 
suit ;  certain  relationship  would  justify  maintenance  ;  but  1  know  of  no 
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case,  and  Mr.  Daj'  has  not  produced  the  semblance  of  an  authority 
for  saying  that  relationship  or  collateral  interest  justifies  champerty. 
Therefore  the  additional  allegations  in  the  declaration  do  not  make  the 
agreement  good. 

Archibald,  J.  I  am  also  of  opinion  that  the  declaration  is  bad.  It 
does  not  show  any  circumstances,  either  on  the  ground  of  relationship 
or  interest,  to  make  the  agreement  good.  There  are  cases  to  show  that 
a  common  interest,  or  even  a  bond  fide  belief  in  the  existence  of  a  com- 
mon interest,!  would  justify  the  mere  maintenance  of  the  suit;  but  they 
go  no  further.  The  present  case  falls  within  the  principle  of  Sprve  v 
Porter,  7  E.  &  B.  58  ;  26  L.  J.  (Q.  B.)  64.  ^  ^       ' 

Judgment  for  the  defendant,  t 


MONTRAVILLE  ACKERT  v.   ALFRED  R.  BARKER. 

Supreme  Judicial  Court  of  Massachusetts,  September  27^ 
October  10,  1881. 

[Reported  j'n  131  Massachusetts,  436.] 

Contract  for  money  had  and  received.  The  answer  set  up  that  the 
defendant  was  an  attorney'  at  law,  and  as  such  was  employed  by  the 
plaintiff  to  collect  certain  sums  of  mone}'  from  certain  insurance  com- 
panies ;  "that  the  plaintiff  agreed,  in  consideration  of  the  defendant 
acting  for  him  in  the  premises,  that  said  defendant  should,  out  of  any 
and  all  moneys  received  bj'  him  from  said  insurance  companies,  retain 
one  half  of  the  amount  received  after  paj^ment  of  proper  costs  and 
charges;"  admitted  the  receipt  of  a  certain  sum  from  the  insurance 
companies  ;  and  averred  that  the  defendant  had  the  right  to  retain  out 
of  it  the  costs  and  expenses  and  one  half  of  the  sum  remaining  after 
deducting  such  costs  and  expenses.  Trial  in  the  Supreme  Court,  before 
Allen,  J.,  who  allowed  a  bill  of  exceptions,  which,  after  stating  that  the 
pleadings  were  a  part  thereof,  was  in  substance  as  follows :  — 

The  defendant  admitted  the  receipt  of  $836  from  two  insurance  com- 
panies, but  contended  in  his  answer  that  the  plaintiff  could  rightfully 
demand  of  him  only  half  the  whole  sum  collected,  less  costs  of  the  suits 

!  Or  motives  of  charity:  Harris  v.  Brisco,  17  Q.  B.  D.  504.  See  further,  Alabas- 
ter )'.  Harness,  [1895]  1  Q.  B.  .339  ;  Breay  r.  Koyal  Assoc.  [1897]  2  Ch.  272. 

2  Munday  v.  Whissenhurst,  90  N.  C.  458,  ace.  The  Euglish  laws  of  maintenance 
and  champerty  are  not  in  force  iu  India,  and  a  fair  agreement  to  supply  funds  to 
carry  on  a  suit  in  consideration  of  having  a  share  of  the  property,  if  recovered,  is  not 
necessarily  to  be  regarded  as  opposed  to  public  policy.  But  such  agreements  should 
be  carefully  watched,  and  when  extortionate,  unconscionable,  or  made  for  improjier 
objects,  ought  to  be  held  invalid.  Ram  Coomar  Coondoo  v.  Chunder  Canto  Mookerjee, 
2  App.  Cas.  186. 
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brought  to  enforce  the  demands  on  which  the  said  collections  were 
made,  because  the  plaintiff  promised  to  allow  him  one  half  the  amount 
recovered,  in  consideration  for  professional  services  rendered  in  this 
behalf;  that  he  had  a  right,  under  such  agreement,  to  stop  out  or 
retain  such  sum ;  and  his  testimony  was  to  that  effect.  He  also 
testified  that  said  agreement  did  not  require  him  to  bear  or  be  respon- 
sible for  the  expenses  of  said  suits. 

The  defendant  asked  the  judge  to  rule  as  follows  :  "  1.  If  it  appears 
that  the  percentage  mentioned  in  the  alleged  agreement  amounted  only 
to  a  measure  of  compensation  in  the  event  of  a  successful  termination 
of  the  suits,  in  distinction  from  an  indefinite  fee  to  be  charged  in  the 
event  of  the  unsuccessful  termination  of  the  suits,  then  the  contract  is 
not  champertous,  and  it  can  be  enforced.  2.  If,  under  the  terms  of  the 
agreement,  the  defendant  had  a  right  to  stop  out  of,  or  retain  from,  the 
funds  collected  one  half  the  total  sum  for  professional  services,  and 
actually  had  stopped  out  such  sum  prior  to  any  notice  to  him  that  the 
contract  was  abrogated  b}^  the  plaintiff,  then  the  transaction  was  so  far 
closed  in  that  behalf  that  the  plaintiff  cannot  herein  undo  or  avoid  the 
same." 

The  judge  refused  to  give  either  of  the  rulings  asked  for,  but  in- 
structed the  jury  that,  if  the}-  found  there  was  an  agreement  by  which 
the  defendant  was  entitled  to  retain  one  half  the  sum  collected  as  com- 
pensation for  services,  such  agreement  was  unlawful,  and  would  not 
avail  the  defendant  in  this  action. 

The  jury  returned  a  verdict  for  the  plaiutiflf  in  the  sum  of  $808.04 ; 
and  the  defendant  alleged  exceptions. 

II.  C  Bliss,  for  the  defendant. 

H.  C.  Strong  {E.  H.  Lathrop  with  him),  for  the  plaintiff. 

Gray,  C.  J.  The  defendant's  answer  and  bill  of  exceptions,  fairly 
construed,  show  that  the  agreement  set  up  by  the  defendant  was  an 
agreement  by  which,  in  consideration  that  an  attorney  should  prosecute 
suits  in  behalf  of  his  client  for  certain  sums  of  money,  in  which  he  had 
himself  no  previous  interest,  it  was  agreed  that  he  should  keep  one 
half  of  the  amount  recovered  in  case  of  success,  and  should  receive 
nothing  for  his  services  in  case  of  failure. 

By  the  law  of  England,  from  ancient  times  to  the  present  day,  such 
an  agreement  is  unlawful  and  void  for  champerty  and  maintenance,  as 
contrary  to  public  justice  and  professional  duty,  and  tending  to  specula- 
tion and  fraud,  and  cannot  be  upheld,  either  at  common  law  or  in 
equity.  2  Rol.  Ab.  114 ;  Lord  Coke,  2  Inst.  208,  564  ;  Hobart,  C.  J., 
Box  V.  Barnaby,  Hob.  117  a;  Lord  Nottingham,  Skapholme  v.  Hart, 
Finch,  477 ;  8.  c.  1  Eq.  Cas.  Ab.  86,  pi.  1  ;  Sir  William  Grant,  M. 
R,,  Stevens  v.  Bagwell,  15  Ves.  139  ;  Tindal,  C.  J.,  Stanley'  v.  Jones,  7 
Bing.  369,  377  ;  s.  c.  5  Moore  &  Payne,  193,  206 ;  Coleridge,  J.,  In 
re  Masters,  1  Har.  &  Wol.  348  ;  Shadwell,  V.  C,  Strange  v.  Brennan, 
15  Sim.  346  ;  Lord  Cottenham,  s.  c.  on  appeal,  2  Coop.  temp.  Cotten- 
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ham,  1  ;  Erie,  C.  J.,  Grell  v.  Levy,  16  C.  B.  (n.  s.)  73  ;  Sir  George 
Jessel,  M.  R.,  Iji  re  Attorney's  &  Solicitors  Act,  1  Ch.  D.  573. 

It  is  equally  illegal  by  the  settled  law  of  this  commonwealth.  Thurs- 
ton v.  Percival,  1  Pick.  415;  Lalhrop  v.  Amherst  Bank,  9  Met  489; 
Swett  V.  Poor,  11  Mass.  549;  Allen  v.  Hawks,  13  Pick.  79,  83;  Call 
V.  Calef,  13  Met.  362  ;  Rindge  v.  Coleraine,  11  Gray,  157,  162  ;  1  Dane 
Ab.  296;  6  Dane  Ab.  740,  741.  In  Lathrop  v.  Amherst  Bank,  the 
fact  that  the  agreement  did  not  require  the  attorney  to  carry  on  the 
suit  at  his  own  expense  was  adjudged  to  be  immaterial.  9  Met.  492. 
In  Scott  V.  Harmon,  109  Mass.  237,  and  in  Tapley  v.  Coffin,  12  Gray, 
420,  cited  for  the  defendant,  the  attorne}'  had  not  agreed  to  look  for 
his  compensation  to  that  alone  which  might  be  recovered,  and  thus  to 
make  his  pay  depend  upon  his  success. 

The  law  of  Massachusetts  being  clear,  there  would  be  no  propriety 
in  referring  to  the  conflicting  decisions  in  other  parts  of  the  country. 
If  it  is  thought  desirable  to  subordinate  the  rules  of  professional  con- 
duct to  mercantile  usages,  a  change  of  our  law  in  this  regard  must  be 
souglit  from  the  legislature,  and  not  from  the  courts. 

The  defendant,  by  virtue  of  his  employment  by  the  plaintiff,  and  of 
his  professional  dut3',  was  bound  to  prosecute  the  claims  entrusted  to 
him  for  collection,  and  holds  the  amount  recovered  as  monej'  had  and 
received  to  the  plaintiffs  use.  The  agreement  set  up  by  the  defendant, 
that  he  should  keep  one  half  of  that  amount,  being  illegal  and  void,  he 
is  accountable  to  the  plaintiff  for  the  whole  amount,  deducting  what 
the  jury  have  allowed  him  for  his  costs.  In  re  Masters,  and  Grell  v. 
Levy,  above  cited ;  Pince  v.  Beattie,  32  L.  J.  (n.  s.)  Ch.  734. 

Of  Best  V.  Strong,  2  Wend.  319,  on  which  the  defendant  relies  as 
showing  that,  assuming  this  agreement  to  be  illegal,  the  plaintiff  can- 
not maintain  this  action,  it  is  enough  to  say  that  there  the  money  was 
voluntarily  paid  to  the  defendant,  with  the  plaiutifTs  assent,  after  the 
settlement  of  the  suit  by  which  it  was  recovered  ;  and  it  is  unnecessary 
to  consider  whether,  upon  the  facts  before  the  court,  the  case  was  well 
decided.  Mtceptions  overruled. 


MARK  A.  BLAISDELL  v.  HONOR  A  AHERN. 

Supreme  Judicial  Court  of  Massachusetts, 
Jan.  20  — May  7,  1887. 

[Reported  in  144  Massachusetts,  393.] 

W.  Allen,  J.     This  is  an  action  bv  an  attorney  at  law  to  recovef 
for  professional  services.     The  only  question  argued  is,  whether  the 
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services  were  rendered  under  a  contract  illegal  for  champerty  or  main- 
tenance, so  that  no  compensation  can  be  recovered  for  them. 

The  parties  were  residents  of  this  Commonwealth.  The  defendants 
were  children  of  a  father  who  had  been  a  stranger  to  his  family  for 
years.  They  earned  their  living  as  domestic  servants,  and  one  or 
both  of  them  had  lived  in  the  family  of  which  the  plaintiff  was  a 
member,  and  had  known  him  from  boyhood.  They  heard  that  their 
father  had  died  in  New  Hampshire,  leaving  property  there,  and  con- 
sulted the  plaintiff  in  regard  to  recovering  it,  and  gave  him  a  power 
of  attorney  to  collect  their  shares  of  it.  They  had  no  means  except 
their  earnings,  and  were  unable  to  defray  the  expense  of  legal  pro- 
ceedings. The  plaintiff  orally  agreed  with  them  to  take  charge  of 
their  case  upon  the  terms  that  they  should  furnish  money  for  all 
actual  expenses,  and  that,  in  the  event  of  success,  he  should  charge 
more  for  his  services  than  if  he  was  sure  of  his  pa}'  in  the  outset. 
The  plaintiff  rendered  services  under  this  agreement. 

The  defendants'  case  was  tried  in  the  Probate  Court  in  New  Hamp- 
shire, and  a  decision  rendered  adverse  to  them,  and  an  appeal  was 
taken  to  the  Supreme  Court.  Pending  this  appeal,  there  was  some 
difference  between  the  defendants  and  the  counsel  employed  in  New 
Hampshire,  and  he  withdrew  from  the  case,  but  was  persuaded  by 
the  plaintiff  to  return ;  and,  in  consequence,  a  written  agreement  was 
signed  by  the  defendants,  which  recited  that  they  had  retained  the 
plaintiff  and  authorized  him  to  retain  counsel  in  New  Hampshire,  and 
that  "said  counsel  and  attorney  are  to  depend  upon  the  contingency 
of  success  for  the  fees  for  all  services  rendered  in  and  about  said  prose- 
cution." The  contract  also  contained  the  agreement  that  the  plaintiff 
and  the  counsel  employed  "  shall  in  view  of  the  uncertaint}'  of  the 
result  in  their  payment  be  entitled  to  very  large  and  liberal  fees,  in 
no  event  to  exceed  fifty  per  cent  of  the  amount  collected  by  them, 
and  that  we  [the  defendants]  will  furnish  all  the  evidence  and  pa}-  all 
the  actual  costs  in  tlie  prosecution  of  said  claims."  The  defendants 
afterward,  without  notice  to  the  plaintiff,  employed  other  counsel,  and, 
on  trial  recovered  $9300. 

According  to  the  terms  of  this  agreement,  the  plaintiff  could  unques- 
tionably have  maintained  an  action  against  the  defendants  for  his 
fees,  if  successful  in  the  suit.  In  that  event,  he  "•  is  to  be  entitled  to 
very  large  and  liberal  fees,"  for  which  he  would  have  a  right  of  action 
against  the  defendants.  This  is  inconsistent  with  a  champertous 
agreement,  an  essential  element  of  which  is  a  sharing  in  the  fruits 
of  the  litigation.  There  was  no  agreement  that  the  plaintiff  should 
receive  a  share  of  the  amount  recovered  as  compensation  for  his 
services.  It  is  immaterial  that  the  avails  of  the  suit  were  the  means 
or  the  security  on  which  he  relied  for  payment,  if  it  was  to  be  payment 
of  a  debt  due  from  the  defendants.  Thurston  v.  Percival,  1  Pick.  415. 
Lathrop  v.  Amherst  Bank,  9  Met.  489. 
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Ackert  v.  Barker,  131  Mass.  436,  and  Belding  v.  Smythe,  138  Mass. 
530,  are  cases  of  champert}',  where  a  part  of  the  amount  recovered  was 
to  be  received  in  compensation  for  services,  and  there  was  to  be  no 
personal  liabilit}'.  Where  the  right  to  compensation  is  not  confined  to 
an  interest  in  the  thing  recovered,  but  gives  a  right  of  action  against 
the  part}',  though  pledging  the  avails  of  the  suit,  or  a  part  of  them,  as 
securit}'  for  paj-ment,  the  agreement  is  not  champertous.  Taplej-  v. 
CofBn,  12  Gray,  420;  Scott  v.  Harmon,  109  Mass.  237;  McPherson 
V.  Cox,  96  U.  S.  404  ;  Christie  v.  Sawyer,  44  N.  H.  298  ;  Anderson 
V.  Radcliffe,  E.,  B.  &  E.  806,  817. 

"We  do  not  see  anything  in  the  agreement  which  renders  it  void  for 
maintenance.  In  a  sense,  a  lawyer  ma}'  be  said  to  maintain  another 
in  a  suit  when  he  gives  his  advice  or  services,  as  formerly  it  would 
have  been  maintenance  for  a  layman  to  do  so  ;  but  such  acts  have  long 
since  ceased  to  be  unlawful,  and  it  would  now  nowhere  be  held  to  be 
in  itself  unlawful  for  a  law3'er  to  give  his  services  to  prosecute  a  suit, 
with  the  understanding  that  his  services  are  to  be  free  unless  success 
shall  give  to  his  client  the  ability  to  pay  him,  and  that  in  that  case  he 
will  expect  liberal  fees.  There  ma}'  be  circumstances  in  which  such 
a  contract  would  be  meritorious ;  and  there  may  be  circumstances  in 
which  it  would  partake  of  the  worst  evils  of  maintenance.  Under 
what  circumstances  a  contract  of  that  nature  might  be  held  void  as 
against  public  policy,  we  need  not  consider.  The  contract  under  con- 
sideration was  nothing  more  than  an  agreement  by  the  plaintiff  to  give 
his  services  without  charge  if  the  suit  should  not  be  successful,  and 
an  agreement  by  the  defendants  to  pay  large  and  liberal  fees  if  suc- 
cessful ;  and  we  know  no  authority  and  no  reason  in  public  policy  wh}', 
under  the  relations  and  circumstances  of  the  parties,  it  was  not  a  lawful 
contract,  which  they  had  a  right  to  enter  into.  We  think  that  the  rul- 
ing, as  matter  of  law,  that  the  action  could  not  be  maintained,  waa 
wrong.  New  trial  granted} 

J.  L.  Thorndike  (JV.  Morse  with  him),  for  the  plaintiff. 

tT.  Bennett  (^.  0.  Cooke  with  him) ,  for  the  defendants. 


CHARLES  THOMPSON  v.  JOSEPH  S.  REYNOLDS. 
Illinois  Supreme  Court,  September  Term,  1874. 

[Reported  in  73  Illinois,  11.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  John  G 
RoGKiis,  judge,  presiding. 

Messrs.  Merrxam  and  Alexander.,  for  the  appellants. 
Mr.  John  C.  Richberg^  for  the  appellee. 

I  See  farther,  Joy  v.  Metcalf,  161  Mass.  514;  Davis  v.  Commonwealth,  164  Mau. 
-241  ;  Hadlock  v.  Brooks,  178  Ma.^s.  425  ;  Butler  i-.  Legro,  62  N.  II.  350. 
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Mr.  Chief  Justice  Walker  delivered  the  opinion  of  the  court :  — 

Some  time  in  the  latter  part  of  the  year  1868,  appellee  and  his  part- 
ner were  consulted  by  appellants  as  to  whether  thej'  should  execute  a 
release,  without  consideration,  of  certain  property  mentioned  in  the 
deed.  The  partner  advised  that  they  had  no  interest,  and  could  do  so 
without  prejudice  to  their  rights  ;  but,  subsequently,  another  quitclaim 
deed  was,  in  like  manner,  presented  for  a  large  amount  of  property. 
Appellee  was  then  applied  to  for  further  advice,  when  he,  with  appel- 
lant Charles  Thompson,  consulted  with  one  James  Dunne,  also  an 
attorney,  who  occupied  the  same  office  with  appellee.  They  investi- 
gated the  matter  and  arrived  at  the  conclusion  that  appellants  had  an 
interest  in  the  property. 

An  agreement  was  soon  after  entered  into  between  appellants  and 
appellee,  by  which  appellee  was  to  institute  all  necessary  proceedings 
to  ascertain  and  fix  the  rights  of  appellants  ;  that  he  should  pay  all 
necessary  expenses,  and  receive  one  half  of  whatever  should  be  real- 
ized. Appellants  agreed  that  they  would  do  no  act  to  interfere  with 
the  proceedings.  It  is  claimed  that,  with  the  consent  of  the  parties, 
appellee  agreed  with  Dunne  he  should  assist  in  prosecuting  the  claims, 
for  which  he  was  to  receive  one  half  of  appellee's  moiety,  being  one 
fourth  of  what  should  be  recovered. 

Soon  after,  proceedings  were  commenced  in  the  Circuit,  the  Superior, 
and  the  County  courts  by  these  attorne3'S.  During  the  continuance  of 
these  proceedings,  it  is  claimed  that  about  $10,000  was  realized  by 
appellants  executing  releases,  by  way  of  compromise,  with  several 
defendants  to  the  various  suits,  and  it  is  claimed  that  these  proceeds 
were  divided  according  to  the  terms  of  the  agreement. 

About  the  month  of  May,  1871,  appellants,  it  is  claimed,  without 
the  consent  of  appellee  or  of  Dunne,  terminated  the  several  jn-oceedings 
and  conve3'ed  the  lands  in  litigation,  in  consideration  of  $7,500  actually 
paid  to  them  ;  and  to  recover  one  half  of  that  sum  this  action  was 
brought.  A  trial  by  the  court  and  a  jury  was  had,  resulting  in  a  ver- 
dict of  $1,500  in  favor  of  plaintiff,  on  which  a  judgment  was  rendered 
and  this  appeal  prosecuted. 

A  number  of  errors  are  assigned  on  the  record,  but  in  the  view  we 
take  of  the  case,  we  shall  only  consider  whether  the  judgment  is 
against  the  law.  The  court  was  asked  to  instruct  the  jur}'  that  the 
agreement  entered  into  was  champertous  and  void,  but  the  court  below 
refused  to  give  the  instruction.  Blackstone  defines  champerty  (vol.  iv. 
p.  135)  as  "a  species  of  maintenance,  and  punished  in  the  same 
manner,  being  a  bargain  with  a  plaintitfor  defendant  campum partire, 
to  divide  the  land  or  other  matter  sued  for  between  them,  if  they  pre- 
vail at  law,  whereupon  the  champerter  is  to  carry  on  tiie  party's  suit 
at  his  own  expense."  The  same  author  informs  us  that  the  punish- 
ment, if  a  common  person,  for  champerty,  was  b}'  fine  and  imprison* 
ment ;  and  this  was  a  misdemeanor,  punishable  at  the  common  law. 
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See  Hawk.  Pleas  of  the  Crown,  vol.  i.  p.  463.  It  was  also  prohibited 
by  various  ancient  statutes,  commencing  as  early  as  the  Statute  of 
Westminster  1,  ch.  25,  all  of  which  enact  heavy  penalties  for  their 
violation. 

It  thus  appears  that  champert}'  was  an  offence  at  the  common  law, 
and  our  General  Assembly  having  adopted  the  common  law  of  England 
as  the  rule  of  decision,  so  far  as  applicable  to  our  condition,  until  modi- 
fied or  repealed,  this  must  be  regarded  as  in  force  in  this  State,  as 
affecting  all  such  contracts,  and  as  being  opposed  to  sound  public 
policy.  It  is  certainly  applicable  to  our  condition  so  far  as  it  relates 
to  attorney  and  client,  and  contracts  with  intermeddlers  and  specula- 
tors in  apparently  defective  titles  to  property.  If  allowed  to  be  prac- 
tised by  attorneys,  it  would  give  them  an  immense  advantage  over  a 
client.  The  superior  knowledge  of  the  attorney  of  the  rights  of  the 
client  would  give  him  the  means  of  oppression,  and  acquiring  great 
and  dishonest  advantages  over  the  ignorant  and  unsuspecting  owner  of 
property.  By  giving  false  advice,  the  attorne}-,  owing  to  the  confi- 
dence his  client  reposes  in  him,  and  to  his  superior  knowledge,  would 
have  the  client  completely  at  his  mercy,  and  would  thus  be  enabled  to 
acquire  the  client's  property  in  the  most  dishonorable  manner.  To 
allow  champerty  would  be  to  permit  temptation  to  the  avaricious  and 
unscrupulous  in  the  profession,  that  would,  from  the  very  nature  of 
things,  lead  to  great  abuses  and  oppression. 

Whilst  the  great  body  of  the  profession  are  honest,  and  understand 
and  act  on  the  duties  devolving  upon  them,  there  necessarily  must  be, 
in  this  as  in  all  ages  of  the  past,  some  who  gain  admission  that  have 
neither  the  integrity'  nor  sense  of  dut}'  necessary  to  restrain  them 
from  dishonorable  means  in  practice.  Usualh-  a  person  will  not  emplo}' 
an  attorney  unless  he  feels  assured  of  his  honest}*  as  a  man  as  well  as 
his  ability  as  an  attorney.  Having  this  confidence,  all  must  see  at  a 
glance  that  it  would  give  the  attorney  immense  power  over  the  client, 
and  with  this  power  all  must  see  that  to  permit  liim  to  make  champer- 
tous  contracts  would  be  to  place  the  client  in  the  power  of  the  attorney. 
Professional  duty  requires  that  advice  given  should  be  honest,  fair,  and 
unreserved  ;  but  where  the  weak  in  morals  or  the  vicious  are  consulted, 
and  the}'  see  and  determine  to  embrace  the  opportunity  to  make  a 
champertous  contract,  how  can  we  expect  them  to  give  fair,  honest, 
and  unreserved  advice  at  the  commencement,  or  in  conducting  the  liti- 
gation? The  just,  the  good  and  upright  require  no  restraints,  but  the 
vicious  or  immoral  should  be  freed  from  temptation. 

At  all  times  in  the  past  champerty  has  been  found  a  source  of  op- 
pression and  wrong  to  the  property  owner,  and  a  great  annoyance  to 
the  community.  To  allow  it  to  attorneys,  with  a  portion,  but  it 
is  believed  the  number  would  be  small,  there  would  be  strong  tempta- 
tion to  annoy  others  by  the  commencement  of  suits  without  just  claim 
or  right,  merely  to  extort  money  from  the  defendant  in  buying  his 
peace.     Sucn  practices  have  been  denominated  as  a  crime  malum  in  sa 
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And  such  extortion  from  others,  or  by  the  oppression  of  a  client,  is  un- 
questionably a  great  moral  delinquency,  that  no  government  regardful 
of  the  rights  of  its  citizens  should  ever  tolerate.  We  see  that  it  is  as 
liable  now  to  abuse  as  it  ever  was,  and  would  be  as  injurious  to  our 
community  as  to  other  communities  in  the  past.  And  this  court  has 
repeatedly  held  that  common  law  misdemeanors  may  be  punished  in  this 
State,  unless  abrogated  by  statutory  enactment. 

Then,  has  this  common  law  offence  been  repealed?  We  think  not. 
The  General  Assembly  has  defined  the  offences  of  barratry  and  main- 
tenance, but  the  offence  of  champerty  is  not  named  ;  and  as,  at  common 
law,  all  three  of  these  offences  were  regarded  as  separate  and  distinct, 
and  as  the  British  Parliament  enacted  separate  laws  in  reference  to 
each,  and  as  they  were  enforced  by  distinct  proceedings,  we  may  regard 
them  as  different  offences,  although  champerty  is  said  to  be  a  species  of 
maintenance.  Then,  if  the  108th  section  of  the  Criminal  Code  would 
not  embrace  this  offence,  it  is  in  force  as  a  common  law  misdemeanor, 
and  we  do  not  see  that  it  does. 

But  it  is  said  that  the  case  of  Newkirk  ik  Cone,  18  111.  449,  has  deter- 
mined that  there  is  no  law  in  this  State  against  champerty' ;  but  this  is 
manifesth"  a  mistake.  In  that  case  there  seems,  at  first,  to  have  been 
a  champertous  agreement,  but  it  was  abandoned  by  the  parties  by 
mutual  consent.  Cone  then  went  on  and  rendered  services,  and  sued 
for  professional  services  in  prosecuting  and  defending  causes,  also  for 
examining  records  in  public  offices,  abstracting  title  to  lands,  drawing, 
copying,  and  engrossing  conveyances,  deeds,  and  writings,  for  journeys 
and  purchasing  lands,  and  for  work  and  labor.  Thus,  it  will  be  seen 
that,  although  it  may  have  been  argued,  the  question  of  maintenance  or 
champerty  was  not  before  the  court,  but  sim{)ly  whether  an  attorney 
ma}'  recover  a  fair  compensation  for  professional  services  and  labor  per- 
formed as  an  agent ;  and  it  was  held  that  a  contract  of  hiring,  for  the 
purpose  of  investigating  title,  and  making  purchases,  and  rendering 
legal  services  in  settling  titles  to  land  thus  purchased,  was  legal,  and 
the  person  employed  could  recover  for  such  services.  It  is  true  that 
the  court  refer  to  the  ancient  common  law  and  British  statutes  to 
show  that  the  contract  of  the  parties  then  before  the  court  was  not 
affected  by  them.  It  was  also  shown  that  our  statute  against  main- 
tenance did  not  embrace  that  contract.  There,  a  person  desiring  to 
purchase  lands  employed  an  attorne}'  to  examine  title,  to  give  him  an 
opinion  as  to  its  validity,  and  when  purchased  to  litigate  against  con- 
flicting titles,  which  was  held  not  to  be  maintenance.  That  case  is 
essentially  different  from  this,  both  in  its  facts  and  on  principle,  and 
for  these  reasons  it  cannot  be  regarded  as  an  authority  in  favor  of 
aijpellee  in  this  case. 

This  court  has  held  in  Gilbert  v.  Holmes,  64  111.  548,  and  Walsh  v. 
Shumway,  (Jo  111.  471,  that  similar  contracts  were  tainted  with  cham- 
perty, and  could  not  be  enforced. 

According  to  the  doctrine  of  the  case  of  Scoley  v.  Ross,  13  Ind.  117, 
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there  can  be  no  question  that  this  contract  is  champertous,  according  to 
the  doctrine  of  the  courts  of  this  country.  That  case  refers  to  and 
reviews  a  large  number  of  American  decisions  on  this  question,  and 
carries  the  doctrine  to  the  full  extent  of  the  English  rule. 

It  was  the  policy  of  the  common  law  to  protect  persons  from  harass- 
ing and  vexatious  litigation.  Hence,  it  would  not  permit  a  person 
having  no  interest  in  the  subject-matter  of  the  litigation  to  intermeddle 
or  to  become  interested  in  the  suit  of  another,  unless  it  was  an  attorney, 
who  could  only  have  and  demand  a  fee  for  his  services,  and  that  not  in 
a  portion  of  the  thing  in  dispute.  In  the  absence  of  such  a  rule,  great 
wrong  would  necessarily  be  inflicted  on  the  community. 

On  a  consideration  of  all  the  authorities,  we  are  clearly  of  opinion  that 
this  contract,  however  honestly  entered  into  and  carried  out,  was  void, 
and  that  the  judgment  of  the  court  below  should  be  reversed  and  the 
cause  remanded.  Judgment  reversed} 

1  "It  is  next  urged  that  the  contract  is  champertous  and  void,  as  against  public 
policy.  It  is  true  that  the  land  in  question  was  in  the  possession  of  Kerr  at  the  time 
the  contract  involved  was  entered  into,  and  the  contract  provided  that  the  litigation 
should  be  carried  on,  and  Beckwith,  Aver,  and  Kales  were  to  render  the  professional 
services,  and  were  to  receive  one  fourth  of  what  should  be  realized  for  such  services. 
If  an  agreement  of  this  character,  entered  into  between  attorney  and  client,  is  cham- 
pertous, then  the  point  is  well  taken  ;  but  as  we  understand  the  law,  the  contract 
lacked  one  essential  element  to  render  it  champertous,  and  that  is,  that  the  attorneys 
should  prosecute  the  litigation  at  their  own  costs  and  expense.  Had  the  contract  pro- 
vided that  the  attorneys  should  carry  on  the  litigation  for  a  share  of  what  they  might 
recover,  at  their  own  cost  and  expense,  then  the  contract  might  have  been  champer- 
tous and  void.  Thompson  v.  Keynolds,  7.3  111.  11  ;  Park  Commissioners  i'.  Coleman, 
108  id.  601.  Such,  however,  is  not  the  case.  The  written  contract,  which  alone  fixes 
and  determines  the  rights  and  duties  of  the  parties,  contains  no  provision  whatever 
requiring  the  attorneys  or  the  park  commissioners  to  pay  the  costs  or  expenses  of  the 
litigation.  The  fact  that  the  park  commissioners  may  have  advanced  Phillips  money 
which  was  used  in  the  prosecution  of  the  litigation,  has  no  bearing  on  the  question." 
Phillips  V.  South  Park  Commissioners,  119  111.  626,  635. 

This  test  is  that  usually  adopted.  Peck  v.  Heurich,  167  U.  S.  624;  McPherson 
V.  Cox,  96  U.  S.  404 ;  Jeffries  v.  Mutual  Ins.  Co.,  110  U.  S.  305  ;  MuUer  v.  Kelly,  116 
Fed.  Rep.  545  ;  Keiper  v.  Miller,  68  Fed.  Rep.  627  ;  Swanston  v.  Morning  Star  Mining 
Co.,  13  Fed.  Rep.  215;  Wheeler  v.  Pounds,  24  Ala.  472;  Stanton  v.  Ha^skiu,  1 
McArthur  (D.  C),  558;  Johnson  v.  Van  Wyck,  4  D.  C.  App.  294;  Moses  v.  Bagley, 
55  Ga.  283;  Meeks  v.  Dewberry,  57  Ga.  263;  Taylor  v.  Hinton,  66  Ga.  743;  Johnson 
V.  Hilton,  96  Ga.  577;  Coleman  v.  Billings,  89  III  183;  Geer  v.  Frank,  179  111.  570; 
Coquillard  v.  Bearss,  21  Ind.  479;  Hart  r.  State,  120  Ind.  83  ;  Jewel  v.  Neidy,  61  Iowa, 
299;  Wallace  v.  Chicago,  &c.  Ry.  Co.,  112  Iowa,  565;  Atchison,  &c.  Railroad  Co.  v. 
Johnson,  29  Kan.  218,  227;  Aultman  l-.  Waddle,  40  Kan.  195;  Million  v.  Ohnsorg, 
10  Mo.  App.  432;  Duke  v.  Harper,  66  Mo.  51  ;  Coughlin  r.  Railroad  Co.,  71  N.  Y. 
443;  Hayney  v.  Coyne,  10  Heisk.  339;  Weakly  v.  Hall,  13  Ohio,  167;  Brown  v. 
Ginn,  66  Ohio  St.  316;  Chester  Co.  v.  Barber,  97  Pa.  455  ;  Perry  v.  Dicken,  105  Pa. 
83 ;  Martin  v.  Clarke,  8  U.  I.  389  ;  Nelson  v.  Evans,  21  Utah,  202  ;  Hamilton  v.  Gray, 
67  Vt.  2.33;  Nickels  v.  Kane's  Adm  ,  82  Va.  309;  Stearns  v.  Felker,  28  Wis.  594; 
Allaid  V.  Lamirande,  29  Wis.  .502;  Dockery  i'.  McLellan,  93  Wis.  381,  ace.  See  also 
Casserleigh  v.  Wood,  119  Fed.  Rep.  (C.  C.  A.)  308. 

If  the  agreement  provides  that  the  owner  of  the  right  of  action  shall  not  com- 
promise or  settle  the  claim,  the  provision  has  been  held  to  make  the  contract  illegaL 
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N.  HILL  FOWLER,  Appellant,  v.  CHARLES  T.  CALLAN 
ET  AL.,  Respondents. 

New  York  Court  of  Appeals,  April  19 — June  1,  1886. 

[Reported  in  102  New  York,  395.] 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of  Common 
Pleas  in  and  for  the  citj-  and  county  of  New  York,  entered  upon  an 
order  made  at  the  January  term,  1884,  which  affirmed  judgments  in 
favor  of  defendants,  entered  upon  an  order  dismissing  the  complaint  on 
trial.     (Reported  below,  12  Daly,  263.) 

This  was  an  action  of  ejectment  to  recover  an  undivided  half  of 
certain  premises  to  which  plaintiff  claimed  title  under  a  deed  from 
defendant  Callan.  The  plaintiff  is  an  attorney  at  law,  and  the  deed 
was  delivered  to  him  in  pursuance  of  a  contract,  the  substance  of  which 
is  stated  in  the  opinion. 

jScoU  Lord,  for  appellant. 

«/!  Adolphus  Kamping,  for  respondent  Callan. 

Quentin  McAdam,  for  respondents  Kelly  and  Griffin. 

Finch,  J.  It  does  not  affect  the  validity  of  the  contract  between  the 
attorney  and  his  client  that,  measured  by  the  old  rules  relating  to 
champerty  and  maintenance,  it  would  have  fallen  under  their  condem- 
nation ;  for  neither  doctrine  now  prevails  except  so  far  as  preserved 
by  our  statutes.  Sedgwick  v.  Stanton,  14  N.  Y.  289.  The  attorney 
ma}-  agree  upon  his  compensation,  and  it  may  be  contingent  upon  his 
success,  and  payable  out  of  the  proceeds  of  the  litigation.  Such  con- 
tracts are  of  common  occurrence,  and  while  their  propriety  has  been 
vehemently  debated,  they  are  not  illegal,  and  when  fairly  made  are 
steadil}'  enforced.  In  substance  that  was  the  contract  here  made,  and 
there  would  be  no  question  about  it  had  it  not  contained  a  provision  b}' 
the  terms  of  which  the  attorney  not  only  agreed  to  rely  upon  success 
for  his  compensation,  but  also  to  assume  all  costs  and  expenses  of  the 
litigation  and  indemnify  his  client  against  them.  It  is  this  feature  of 
the  contract  which  raises  the  question  necessarj'  to  be  determined. 

The  facts  of  the  case  are  not  very  fully  developed,  but  appear  to  be 
that  the  defendant  as  devisee  under  a  will  was  entitled  to  certain  real 
estate,  —  his  right  dependent  upon  the  validity  of  the  will,  and  in  some 
manner  threatened  by  proceedings  before  the  surrogate  which  put  his 
interest  in  peril,  and  made  a  defence  essential  to  its  protection.  In  this 
emergency  he  sought  the  aid  and  professional  service  of  the  plaintiff 
and  retained  him  as  attorney.  The  latter  neither  sought  the  retainer, 
nor  (Hd  anything  to  induce  it.    So  far  as  appears,  it  was  not  occasioned 

Foster  v.  Jacks,  4  Wall.  334;  North  Chicago  R.  R.  Co.  v.  Ackley,  171  111.  100; 
Elwoofl  V.  WilBou,  21  Iowa,  523;  Buardman  v.  Thompson,  25  Iowa,  487;  Iluber  v. 
Johnsun,  68  Minn.  74.  But  see  Hoffman  i;.  Vallejo,  45  Cal.  564  ;  P.  C.  C.  &  St.  L.  Ry. 
Ci).  r.  A'olkort,  58  Ohio  St.  363;  Ryan  v.  Martin,  16  Wis.  57;  Kusterer  v.  Beaver 
bnin    50  Wis.  471. 
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by  any  offer  or  solicitation  of  his,  but  originated  in  the  free  and 
mibribed  choice  of  the  client.  The  evidence  does  not  show  whether 
tlie  hitter  had  gained  possession  of  the  land  devised  or  was  out  of 
possession,  but  he  gave  to  the  attorney  a  deed  of  the  one  undivided 
half  part  of  the  property,  taking  back  his  covenant  to  conduct  the 
defence  to  its  close,  paying  all  costs  and  expenses  of  the  litigation,  and 
indemnifying  the  devisee  against  all  such  liability.  The  agreement 
appears  to  have  been  purely  one  for  compensation.  If  the  client  had 
given  to  the  attorney  money  instead  of  land,  the  contract  would  have 
differed  in  no  respect  except  the  contingent  character  of  the  compensa- 
tion. The  arrangement  contemplated  success  in  the  litigation,  in  which 
event  the  land  would  pay  the  costs  and  expenses  and  the  attorney's 
reward,  and  both  would  be  discharged  out  of  the  property  of  the  client 
placed  in  the  hands  of  the  attorney  for  that  precise  purpose.  The 
contract  in  no  respect  induced  the  litigation.  That  was  already  begun 
and  existed  independently  of  the  agreement,  and  originated  in  other 
causes.  It  did  not  tend  to  prolong  the  litigation.  It  made  it  to  the 
interest  of  the  attorney  to  close  it  as  briefly  and  promptly  as  possible, 
and  at  as  little  cost  and  expense  as  prudence  would  permit.  The  plain- 
tiff, therefore,  stirred  up  no  strife,  induced  no  litigation,  but  merely 
agreed  to  take  for  his  compensation  so  much  of  the  value  of  the  land 
conveyed  to  him  as  might  remain  out  of  that  value  after  the  costs  and 
expenses  had  been  paid.  We  do  not  think  the  statute  condemns  such 
an  agreement.  3  R.  S.  [6th  ed.]  449,  §§  59,  60  ;  Code,  §§  73,  74. 
The  Code  revision  changed  somewhat  the  language  of  the  prohibition, 
but,  nevertheless,  must  be  deemed  a  substantial  re-enactment  of  the 
eailier  sections.  Browning  v.  Marvin,  100  N.  Y.  144,  148.  They 
forbid,  first,  the  purchase  of  obligations  named  by  an  attornej-  for  the 
purpose  and  with  the  intent  of  bringing  a  suit  thereon ;  and,  second, 
any  loan  or  advance,  or  agreement  to  loan  or  advance,  "  as  an  induce- 
ment to  the  placing,  or  in  consideration  of  having  placed  in  the  hands 
of  such  attorney,"  any  demand  for  collection.  The  statute  presupposes 
the  existence  of  some  right  of  action,  valueless  unless  prosecuted  to 
judgment,  which  the  owner  might  or  raiglit  not  prosecute  on  his  own 
behalf,  but  which  he  is  induced  to  place  in  the  hands  of  a  particular 
attorne}-  by  reason  of  his  agreement  to  loan  or  advance  money  to  the 
client.  It  contemplates  a  case  in  which  the  action  might  never  have 
been  brought  but  for  the  inducement  of  a  loan  or  advance  offered  by 
the  attorney,  and  in  which  the  latter  by  officious  interference  procures 
the  suit  to  be  brought  and  obtains  a  retainer  in  it.  The  statute  speaks 
of  a  "demand"  which  b}'  enforcement  will  end  in  a  "collection;" 
phrases  which  have  no  aptness  to  the  situation  of  one  simi)ly  defending 
a  good  title  to  land  against  the  efforts  of  others  seeking  to  destroj' 
the  devise  under  which  he  claims.  The  plaintiff  made  no  "  loan  or 
advance"  in  any  proper  sense  of  those  words.  Tliey  imply  a  liability 
on  the  part  of  the  client  to  repay  what  was  thus  lent  or  advanced.  The 
attorne}'  loaned  nothing,  and  he  advanced  nothing  to  the  client  which 
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the  latter  was  bound  to  reimburse.  Simply  he  was  paid  in  advance  an 
agreed  price,  taken  in  land  instead  of  nionej',  and  out  of  which  he  was 
first  to  pa}'  costs  and  expenses.  The  facts  before  us  are  not  within 
the  terms  of  the  statutes  as  it  respects  a  "  demand  "  which  is  the  subject 
of  "  collection  ; ''  but  our  conclusion  rests  more  strongly  upon  the  con- 
viction that  the  agreement  made  was  one  for  compensation  merely,  and 
had  in  it  no  vicious  element  of  inducing  litigation  or  holding  out  bribes 
for  a  retainer. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur. 

Judgment  reversed.^ 

1  Hoffman  v.  Vallejo,  45  Cal.  564 ;  Richardson  v.  Rowland,  40  Conn.  565  ;  Metro- 
politan Ins.  Co.  V.  Fuller,  61  Conn.  252 ;  Browne  v.  West,  9  N.  Y.  App.  Div.  135  ;  Brown 
V.  Eigne,  21  Oreg.  260;  Bentinck  v.  Franklin,  38  Tex.  458  ;  Stewart  v.  H.  &  T.  C.  Ry. 
Co.,  62  Tex.  246,  ace.  See  also  Bayard  v.  McLane,  3  Har.  (Del.)  139.  Compare 
Huber  v.  Johnson,  68  Minn.  74 ;  Van  Vleck  v.  Van  Vleck,  21  N.  Y.  App.  Div.  272 ; 
Badger  v.  Celler,  41  N.  Y.  App.  Div.  599. 

In  Taylor  v.  Beraiss,  llO  U.  S.  42,  45,  the  Court  said:  — 

^  "  It  remains  to  be  considered  whether  there  is  in  this  contract  of  employment  any- 
thing which,  after  it  has  been  fully  executed  on  both  sides,  should  require  it  to  be 
declared  void  in  a  court  of  equity,  and  the  money  received  under  it  returned.  It  was 
decided  in  the  case  Stanton  v.  Embrey,  93  U.  S.  548,  that  contracts  by  attorneys  for 
compensation  in  prosecuting  claims  against  the  United  States  were  not  void  because 
the  amount  of  it  was  made  contingent  upon  success,  or  upon  the  sum  recovered.  And 
the  well  known  difficulties  and  delays  in  obtaining  payment  of  just  claims  which  are 
not  within  the  ordinary  course  of  procedure  of  the  auditing  officers  of  the  government, 
justiKes  a  liberal  compensation  in  successful  cases,  where  none  is  to  be  received  in  case 
of  failure. 

"  Any  other  rule  would  work  much  hardship  in  cases  of  creditors  of  small  means 
residing  far  from  the  seat  of  government,  who  can  give  neither  money  nor  personal 
attention  to  securing  their  rights. 

"  This,  however,  does  not  remove  the  suspicion  which  naturally  attaches  to  such 
contracts,  and  where  it  can  be  shown  that  they  are  obtained  from  the  suitor  by  any 
undue  mfiuence  of  the  attorney  over  the  client,  or  by  any  fraud  or  imposition,  or  that 
tiie  compensation  is  clearly  excessive,  so  as  to  amount  to  extortion,  the  court  will  in  a 
proper  case  protect  the  party  aggrieved. 

"  While  fifty  per  cent  seems  to  be  more  than  a  fair  proportion  in  the  division 
between  client  and  attorney  in  an  ordinary  case,  we  are  not  prepared  to  assume  that  it 
is  extortionate  for  that  reason  alone,  and  the  testimony  of  the  lawyers  on  that  subject, 
taken  as  experts,  docs  not  justify  such  a  conclusion.  In  the  case  before  us,  it  is 
beyond  dispute  that  the  attorneys  of  Mrs.  Bemiss  exercised  no  influence  over  lier 
whatever  in  adjusting  tlic  amount  of  the  fee  stipulated  in  the  agreement.  They  had 
never  known  her  until  tliis  employment,  and  it  was  through  no  suggestion  of  theirs 
or  any  agent  of  theirs  that  she  api)lied  to  them.  Her  first  letter  to  them  on  the  subject 
made  tlie  offer  of  fifty  per  cent,  and  no  more  was  asked  for  by  them. 

"  The  evidence  of  two  of  the  judges  who  composed  the  court  sliows  that  the  case  was 
a  (lillifult  and  complicated  one,  and  tiiat  l)oth  Taylor  and  Wood  attended  to  it  vigor- 
ously, and  gave  it  much  time  and  attention,  and  that  it  y/aa  in  court  a  considerable 
time."     Taylor  v.  Beini.s.s,  110  U.  S.  42,  45. 
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LEONARD   W.    GAMMONS  v.  GUSTAF  JOHNSON 
Minnesota  Supreme  Court,  April  26,  1899. 

[Reported  in  76  Minnesota,  76.] 

Mitchell,  J.^  .  .  .  The  complaint  in  this  case  is  silent  as  to  any  spe- 
cial contract  between  the  defendant  and  either  the  plaintiff  or  Huber. 
For  his  first  and  second  causes  of  action,  the  plaintiff  alleges  generall}' 
the  performance  of  professional  services,  and  the  expenditure  of  mone}' 
by  the  plaintiff  for  the  defendant  at  his  instance  and  request.  For  his 
third  and  fourth  causes  of  action,  he  alleges  generally  the  performance 
of  certain  labor  and  services,  and  the  expenditure  of  certain  moneys  by 
Huber  for  the  defendant  at  his  special  instance  and  request,  which 
claims  had  been  assigned  by  Huber  to  the  plaintiff. 

In  his  answer,  the  defendant,  among  other  things,  denied  that  he 
ever  employed  or  requested  the  plaintiff  to  perform  any  services  for 
him,  or  that  plaintiff  ever  did  perform  an}'.  The  answer  further  alleged, 
and  upon  the  trial  the  defendant  offered  to  prove,  that,  in  the  spring  of 
1896,  plaintiff  and  Huber  (who  was  a  layman)  entered  into  an  agree- 
ment or  arrangement  whereby  Huber  and  one  Mossberg,  as  the  agent 
of  plaintiff  and  Huber,  were  to  go  through  certain  counties  in  the  north- 
ern and  western  parts  of  the  State  to  seek  out  claims,  and  instigate  suits 
against  the  Great  Northern  Railway  Company  for  damages  resulting  to 
different  parties  from  the  failure  of  the  railroad  compan}'  to  fence  its 
track  across  the  land  of  such  parties,  and,  when  they  discovered  any 
such  claim,  to  procure  the  part}-  having  the  claim  to  bring  suit  against 
the  railroad  company  ;  that,  for  the  purpose  of  working  up  and  procur- 
ing the  institution  of  such  suits,  plaintiff  furnished  Huber  with  blank 
contracts  for  the  parties  to  execute,  which  were  identical  in  terms  with 
the  contract  already  referred  to  between  defendant  and  Huber,  of 
which  it  was  one  ;  that,  in  pursuance  of  this  agreement,  Hubert  and 
Mossberg  canvassed  some  nine  counties  to  seek  out  and  bring  to  light 
such  claims,  and  induced  seventy-one  separate  and  distinct  persons 
(among  others  this  defendant)  to  execute  such  contracts,  under  which 
seventy-one  suits  were  instituted  against  the  railroad  company  by  Huber 
and  plaintiff,  but  in  the  names  of  the  parties  who  had  executed  the  con- 
tracts, in  all  of  which  the  plaintiff  appeared  as  attorney;  that  in  these 
suits  the  amount  of  damages  claimed  ranged  from  $400  to  $1,500  in 
each  suit,  but  all  of  them,  except  one  or  two,  were  settled  before  trial 
by  the  railroad  company  with  the  landowners  for  from  one  dollar  to  five 
dollars  each;  that  none  of  these  parties  would  have  brought  these 
suits  but  for  the  systematic  work  of  the  plaintiff  and  Huber  to  induce 
them  to  do  so  ;  and  that  defendant  was  one  of  the  parties  who  was 
thus  induced  by  Huber  to  sign  a  contract  authorizing  the  commence- 
ment of  a   suit  against  the    railroad  compan)'.     The  defendant   jilso 

1  A  portion  of  the  opinion  and  the  concurring  opinion  of  Cantt,  J.,  are  omittied. 
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offered  eridence  that  at  least  some  of  these  parties  did  not  know  that 
they  had  any  claim  against  the  railroad  company,  until  so  informed  by 
Huber. 

All  of  this  evidence  was  excluded  on  the  objection  of  the  plaintiff; 
and  this  ruling  is  the  subject  of  one  of  the  main  assignments  of  error. 

It  conclusively  appears  from  the  evidence  that  the  suit  against  the 
railroad  compan\'  was  instituted  in  the  name  of  the  defendant  by 
Huber  or  plaintiff,  or  both,  under  and  in  pursuance  of  the  written  con- 
tract, alread}'  referred  to,  between  defendant  and  Huber ;  that  what- 
ever services  or  expenditures  were  performed  or  made  by  either  of  them 
were  in  the  institution  and  prosecution  of  that  suit  in  accordance  with 
the  terms  of  that  contract ;  also  that  plaintiff  was  never  employed  by 
defendant  personally,  but,  if  employed  by  any  one,  it  was  b\'  Huber ; 
and  that  when  plaintiff  instituted  the  suit  against  the  railroad  company 
he  knew  all  about  the  contract  between  defendant  and  Huber,  and 
accepted  employment,  and  did  whatever  he  did,  upon  the  strength  of  it. 
It  also  appears  that  defendant  settled  with  the  railroad  compan}^  for 
$100  before  the  suit  was  tried. 

According  to  the  evidence  offered  and  excluded,  plaintiff  and  Huber, 
who  were  strangers  to  the  parties  and  to  the  claims  which  were  the 
subjects  of  these  contracts,  and  who  had  no  object  in  intermeddling 
with  the  matters,  excej)t  a  speculative  one,  entered  into  a  systematic 
scheme  to  hunt  up  claims,  or  supposed  claims,  against  the  Great 
Northern  Railwa}'  Compan}',  upon  which  the  original  holders  would 
probabl}'  never  have  asserted  any  right  or  brought  any  action,  and  to 
stir  up  wholesale  litigation,  and  induce  the  landowners  to  allow  them  to 
bring  actions,  by  agreeing  to  prosecute  the  suits  at  their  own  expense, 
indemnif}-  these  clients  against  the  costs  and  expenses  of  litigation, 
accept  for  their  compensation  a  share  of  what  might  be  recovered,  and 
not  to  charge  anything  for  their  service  unless  they  succeeded  in  col- 
lecting the  claims,  and  further  attempted  to  make  the  contract  ironclad 
by  incorporating  into  it  a  provision  that  the  clients  should  not  settle 
with  the  railroad  compan}'  without  their  consent,  under  the  penalt}-  of 
having  to  pay  them  a  specified  sum,  apparently  fixed  arbitrarily'  with- 
out reference  to  the  value  of  their  services.  A  course  of  conduct  on 
the  part  of  either  an  attorney  or  layman  more  obnoxious  than  this  to 
public  policy,  as  involving  champerty,  maintenance,  and  barratrj',  can- 
not be  well  imagined. 

The  old  common-law  rules  on  the  subject  of  champerty  have  doubt- 
less been  much  modified,  but  the  essential  principle  upon  which  those 
rules  rested,  and  the  evils  and  abuses  at  which  the}'  were  aimed,  still 
exist.  The  general  purpose  of  the  law  against  champert}'  and  main- 
tenance and  barratry  was  to  prevent  officious  intermeddlers  from  stirring 
up  strife  and  contention  by  vexatious  or  speculative  litigation,  which 
would  disturb  the  peace  of  society,  lead  to  corrupt  practices,  and  pre- 
vent the  remedial  process  of  the  law.  All  contracts  or  practices  which 
necessarily  and  manifestly'  tend  to  produce  these  results  ought  still  to 
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be  held  void  on  grounds  of  public  policy.  It  is  doubtless  the  more 
modern  doctrine  that  the  mere  taking  a  case  on  a  contingent  fee  does 
not  constitute  champerty,  and  that  it  is  not  unlawful  for  an  attorney'  to 
carry  on  a  suit  for  another  for  a  share  of  what  may  be  recovered,  at 
least  unless  he  assumes  the  risks  of  litigation  b}'  indemnifying  his 
client  against  all  costs  and  expenses  of  the  same.  But  the  vice  in  the 
conduct  of  these  parties  lies  deeper  and  much  further  back  than 
merely  entering  into  a  champertous  contract  for  their  compensation 
for  lawful  services  performed  in  the  prosecution  of  suits  legitimately 
instituted. 

According  to  the  facts  alleged  and  offered  to  be  proved,  it  consisted 
of  an  unlawful  and  barratrous  systematic  scheme  to  work  up  and  insti- 
gate wholesale  vexatious  litigation  in  the  names  of  parties  and  concern- 
ing sulijects  to  whom  and  which  the}'  were  entire  strangers,  and  in 
which  the}'  had  no  interest,  except  a  speculative  one  in  the  pecuniary 
profit  which  they  might  derive  from  the  litigation  which  they  had  insti- 
gated, and  which  in  all  probabilit}'  never  would  have  been  instituted 
except  for  their  officious  intermeddling.  The  illegality  of  the  conduct 
of  the  parties  enters  into  the  very  inception  of  the  scheme  by  which 
the  litigation  itself  was  instigated,  and  but  for  which  it  would  never 
have  existed.  Even  if  the  special  written  contracts  regarding  compen- 
sation be  set  aside  or  ignoi'ed,  this  original  vice,  in  the  very  inception 
of  the  scheme,  would  still  exist  in  full  force. 

To  hold  that  a  party  can  thus  illegally  stir  up  and  instigate  litiga- 
tion, and  3'et  obtain  the  benefits  of  it  by  ignoring  the  special  contracts, 
and  bringing  suit  upon  a  quantum  meruit  for  services  performed  in 
prosecuting  the  litigation  which  he  has  unlawfully'  instigated,  would  be 
a  travestv  on  justice,  and  to  permit  a  party  to  do  indirectl}'  what  he 
cannot  do  directly.^  It  is  unnecessar}'  to  consider  whether  the  course 
of  conduct  alleged  and  offered  to  be  proved  would  be  a  ground  for  the 
disbarment  of  an  attorne}'.  It  is,  however,  so  clearh'  against  public 
policy  that  the  courts  ought  not  to  enforce  such  a  contract,  or  aid  a 
party  in  recovering  the  fruits  of  such  a  speculative  and  vicious  scheme. 
If  defendant  can  prove  what  he  alleges  in  his  answer,  and  what  he 
offered  to  prove,  it  would  constitute  a  complete  defence  to  each  and  all 
of  the  causes  of  action  set  up  in  the  complaint.  It  was  therefore  error 
for  the  Court  to  exclude  the  evidence.' 

^  Compensation  on  the  ba.sis  of  quantum  meruit  has  sometimes  been  allowed  an  attor- 
ney who  has  rendered  services  nnder  a  champertous  agreement.  Holloway  v.  Lowe,  1 
Ala.  246  ;  Elliott  v.  McClelland,  17  Ala.  206;  Goodman  c.  Walker,  30  Ala.  482,  500; 
Rust  V.  Larue,  4  Litt.  411;  Caldwell  v.  Shepherd,  6  T.  B.  Mon.  389  ;  Gammons  r.  John- 
son, 69  Minn.  488  ;  Stearns  v.  Felker,  28  Wis.  594.  See  also  Merritt  v.  Lambert,  10 
Paige,  352,  aff'd  2  Denio,  607.  But  see,  involving  a  contrary  principle,  Ackert  v. 
Barker,  131  Mass.  436;  Bntler  v.  Legro,  62  N.  H.  350;  Munday  v.  Whissenhurst,  90 
N.  C.  458.  See  also  Pince  v.  Beattie,  32  L.  J.  Ch.  734;  Grell  v.  Lery,  16  C.  B.  N.  s. 
73 ;  Willemin  v.  Bateson,  63  Mich.  309. 

"^  Gammons  v.  Gulbranson,  78  Minn.  21,  ace.  See  also  Alpers  v.  Hunt,  86  Cal.  73; 
Hirschbach  v.  Ketchum,  5  N.  Y.  App.  Div.  324.     Compare  Metropolitan  Ins.  Co.  v 
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SMALL  V.  THE  C,  R.  L,  &  P.  R.  CO. 

Iowa  Supreme  Court,  April  6,  1881. 

[Reported  in  55  Iowa,  583.] 

^This  is  an  action  to  recover  the  value  of  a  grain  elevator,  and  cer- 
tain grain  and  other  propertv  which  it  is  alleged  were  destroyed  by 
fire,  set  by  defendant  in  operating  its  railroad.  Two  causes  of  ac- 
tion are  set  out  in  the  petition,  —  one  of  said  causes  being  for  the 
desti'uction  of  the  elevator  and  one  Fairbanks'  scale,  which  it  is  al- 
leged were  the  property  of  the  Farmer's  Union  Elevator  Company, 
and  that  said  company  after  the  said  propertv  was  destroj'ed  by  fire 
assigned  its  claim  for  damages  to  the  plaintiff.  The  other  cause  of 
action  is  for  the  loss  by  fire  of  other  property  which  it  is  alleged  was 
owned  by  the  plaintiff. 

There  was  a  trial  by  jurj',  and  a  verdict  and  judgment  for  the  plain- 
tiff.    Defendant  appeals. 

H.  S.   Winslow,  /Smith  &  Wilson,  and  Matt.  Phelps,  for  appellant. 

S.  If.  Fairall,  Bonorden  &  Manck,  and  Johi  N'.  Rogers,  for 
appellee. 

RoTHROCK,  J.  In  the  seventh  division  of  the  answer  the  defendant 
pleaded  as  a  defence  that  before  the  commencement  of  the  suit  it  was 
agreed,  between  the  plaintiff  and  his  attorneys,  that  said  attorneys 
should  carry  on  the  suit  at  their  own  costs  and  expense,  and  that  they 
should  receive  for  their  services  and  said  costs  and  expenses  about 
one  sixth  of  the  amount  of  the  recovery,  if  the  litigation  should  prove 
successful,  and  if  they  should  fail  in  the  action  they  should  receive 
nothing.  It  was  averred  that  said  agreement  and  contract  was  against 
public  polic}',  champertous,  and  void.  There  was  a  demurrer  to  this 
division  of  the  answer,  which  was  sustained.  To  this  ruling  excep- 
tions were  taken,  and  error  is  assigned  thereon. 

That  the  averments  of  the  answer  would  be  a  good  defence  to  an 
action  by  the  attorneys  to  recover  of  the  plain tiflT  upon  the  alleged 
contract  may,  for  the  purposes  of  this  case,  be  admitted.  But  that  it 
can  be  interposed  by  the  defendant  to  defeat  a  recovery  by  the  plain- 
tiff, in  his  own  name,  for  the  damages  sustained  by  him,  is  quite 
another  question.  That  there  are  authorities,  the  most  respectable, 
which  bold  that  when  it  appears  that  a  plaintiff  is  prosecuting  an 
action  under  a  champertous  arrangement  between  himself  and  his 
attorney,  the  action  should  be  abated,  must  be  conceded.  But  on 
the  other  hand  there  are  cases  wliich   hold  the  contrary  doctrine.     In 

Fuller,  61  Conn.  252;  Vocke  v.  Peters,  58  111.  App.  3,38;  Wheeler  v.  Harrison,  94  Md. 
147.  A  contract  to  secure  evidence  necessary  for  winning  a  suit  for  a  fee  contingent 
upon  success  is  generally  held  illegal.  Stanleys.  Jones,  7  Bing.  369  ;  Gillett  i'.  Board, 
67  111.  25r, ;  Quirk  i;.  Muller,  14  Mont.  467  ;  Getchell  v.  Welday,  2  Ohio  N.  P.  390.  But 
see  Caeserleigh  v.  Wood,  14  Col.  App.  265. 

1  Ouly  so  much  of  the  case  is  printed  as  relates  to  the  defence  of  champerty. 
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Hilton  V.  Woods,  L.  R.  4  Eq.  Cas.  432,  Malvin,  V.  C,  said :  "  I  have 
carefully  examined  all  the  authorities  which  were  referred  to  in  support 
of  this  argument,  and  they  clearl}-  establish  that  when  the  right  of  the 
plaintiff,  in  respect  of  which  he  sues,  is  derived  under  a  title  founded 
in  champerty  or  maintenance,  his  suit  will  on  that  account  necessarily 
fail.  But  no  authorit}'  was  cited,  nor  have  I  met  with  any,  which  goes 
the  length  of  deciding  that,  when  a  plaintiff  has  an  original  and  good 
title  to  property,  he  becomes  disqualified  to  sue  for  it  by  having 
entered  into  an  improper  bargain  with  his  solicitor  as  to  the  mode  of 
remunerating  him  for  his  professional  services  in  the  suit  or  other- 
wise." 

See  also  Elborough  v.  Ayres,  L.  R.  10  Eq.  Cas.,  367 ;  Whitney  v. 
Kirtland,  27  N.  J.  Eq.  333  ;  Robinson  v.  Beale,  26  Ga.  17. 

It  seems  to  us  that  there  is  no  sound  reason  nor  just  principle  in 
a  rule  which  would  allow  a  party  to  defeat  a  just  cause  of  action 
because  the  opposite  party  has  made  a  contract  with  his  attorney 
which  is  utterly  void,  and  which,  therefore,  cannot  be  enforced  by 
either  of  the  contracting  parties.  As  to  the  defendant  in  this  action, 
who  seeks  to  avail  itself  of  the  illegal  contract,  the  rights  of  the 
parties  are  the  same  as  if  it  had  never  been  made.  The  plaintiff  is 
still  the  real  party  in  interest.  The  illegal  and  champertous  contract, 
being  void,  divests  him  of  no  right.  That  by  reason  thereof  he  should 
be  disabled  from  asserting  his  rights,  we  do  not  believe.  It  is  enough 
that  the  parties  to  such  contracts  be  authorized  to  repudiate  them, 
without  allowing  others  to  exonerate  themselves  from  just  obligations 
by  reason  thereof.  As  is  said  by  Day,  J.,  in  Allison  v.  C.  &  N.  W.  R. 
Co.,  42  Iowa,  274,  "If  he  (the  defendant  in  the  action)  could  do 
so,  an  unheard-of  effect  would  be  given  to  a  void  agreement.  Suppose 
a  suit  upon  a  promissory  note  is  prosecuted  under  a  champertous 
arrangement  between  the  plaintiff  and  his  attorney  ;  does  this  avail  the 
defendant  to  defeat  an  otherwise  just  liability?  Will  not  the  law 
rather  compel  the  defendant  to  perform  his  undertakings  and  leave 
the  question  of  champerty  to  be  determined  between  the  plaintiff  and 
his  attorney  ?  "  * 

1  Hilton  V.  Woods,  4  Eq.  432  ;  Burnes  v.  Scott,  1 17  U.  S.  582  ;  Courtright  v.  Burnes, 
3  McCrary,  60 ;  Sibley  v.  Alba,  95  Ala.  191 ;  Missouri  Pac.  Ey.  Co.  v.  Smith,  60  Ark. 
221  ;  Gage  v.  Downey,  79  Cal.  140;  Robinson  v.  Beall,  26  Ga.  17  ;  Ellis  r.  Smith,  112 
Ga.  480;  Torrence  v.  ShecUi,  112  111.  466;  Stearns  v.  Reidy,  135  111.  119;  Gage  v.  Du 
Puy,  137  111.  652 ;  Burton  v.  Terry,  146  111.  71 ;  Allen  v.  Frazee,  85  Ind.  283  ;  Zeigler 
V.  Mize,  132  Ind.  403  ;  Bowser  v.  Patrick,  65  S.  W.  Rep.  (Ky.)  824 ;  Gilkeson  Co.  v. 
Bond,  44  La.  Ann.  481  ;  Brinley  v.  Whiting,  5  Pick.  348;  Robertson  v.  Blewett,  71 
Miss.  409 ;  Bent  i;.  Priest,  86  Mo.  475 ;  Bick  v.  Overfelt,  88  Mo.  App.  139 ;  Chamber- 
lain V.  Grimes,  42  Neb.  701  ;  Taylor  v.  Gilman,  58  N.  H.  417  ;  Connecticut  Ins.  Co.  v. 
Way,  62  N.  H.  622  ;  Whitney  v.  Kirtland,  27  N.  J.  Eq.  333  ;  Hall  v.  Gird,  7  Hill,  586  ; 
Pennsylvania  Co.  r.  Lombardo,  49  Ohio  St.  1  ;  Potter  v.  Ajax  Mining  Co.,  22  Utah, 
273;  Davis  v.  Settle,  43  W.  Va.  17,  ace.  See  also  Euneau  v.  Rieger,  105  Mo.  682  ; 
Conke  ?;.  Pool,  25  S.  C.  593. 

Keiper  v.  Miller,  68  Fed.  Rep.  627,  70  Fed.  Rep.  128 ;  Greenman  v.  Cohee,  61  Ind. 
201  ;  Stewart  v.  Welch,  41  Ohio  St.  483  ;  Webb  v.  Armstrong,  5  Humph.  379  ;  Barker 
r.  Barker,  14  Wis.  131 ;  Kelly  v.  Kelly,  86  Wis.  170,  contra.  See  also  Brown  v.  Ginn, 
66  Ohio  St.  316. 
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(6)  Agbbements  to  Stifle  Prosecution. 

HENRY  WILLIAMS  and  others,  Appellants,  v.  JAMES 
BAYLEY,    Respondent. 

In  the  House  of  Lords,  June  14,  15,  18,  19,  21,  1866. 

[Reported  in  Law  Reports,  1  House  of  Lords,  200.] 

This  was  an  appeal  against  a  decision  of  Vice-Chancellor  Stuart,  by 
■which  certain  agreements  given  by  the  respondent  to  the  Appellants 
■were  declared  void,  and  were  ordered  to  be  delivered  up. 

The  appellants  were  bankers  at  Wednesbur}',  in  Staffordshire.  The 
respondent  carried  on  the  business  of  a  coalmaster  near  that  place,  and 
he  also  occupied  a  large  farm  at  Knowle,  in  Warwickshire.  One  of  his 
sons,  William  Bajley,  had  been  for  some  3'ears  in  business  as  a  dealer 
in  coal  and  coke  at  WestBromwich,  and  at  Birmingham.  The  respond' 
ent  had  for  3'ears  kept  an  account  at  the  bank  of  the  appellants,  and 
often  had  a  considerable  balance  to  his  credit.  In  April,  1862,  William 
Bayley  opened  an  account  at  the  appellant's  bank.  William  Bayley 
had  often  been  a  purchaser  of  coal  from  his  father,  and  in  that  way 
many  transactions  on  promissory  notes  had  occurred  between  them. 
Notes,  too,  had  been  passed  by  William  Bayley  into  the  appellant's 
house,  and  had  of  late  often  borne  the  indorsement  of  the  respondent. 
On  one  or  two  occasions  these  notes  had  been  dishonored,  and  the 
appellants  had  given  formal  notice  to  the  respondent  of  the  fact.  On 
the  0th  of  January,  1863,  an  event  of  that  kind  occurred,  with  respect 
to  a  note  for  £247.  The  respondent,  who  seemed  to  have  believed  it 
to  relate  to  a  note  he  had  indorsed,  mentioned  the  matter  to  his  son, 
who  promised  to  provide  for  it.  On  the  day  following  the  notice,  it 
was  provided  for  by  William  Bayley  depositing  with  the  appellants 
another  note  of  the  same  amount,  without  the  respondent  being  farther 
troul)led  about  the  matter.  William  Bayley,  however,  had,  without  his 
father's  knowledge,  sent  to  the  bank  many  notes  apparently  indorsed  by 
his  father,  but  of  which  the  indorsements  were  forgeries  by  himself,  and 
their  amount  at  last  reached  a  considerable  sum.  Suspicion  having 
been  excited,  application  was  urgently  made  b}'  the  appellants  to  the 
respondent  for  a  settlement,  and  this  application  produced  the  discovery 
that  William  Bayley  had,  in  many  instances,  forged  the  indorsements 
of  his  father,  whose  liabilities,  so  created,  had  become  very  large.  On 
the  18th  of  April,  1862,  in  consequence  of  communications  made  to 
him,  the  respondent  called,  in  company  with  his  son,  Thomas  Abishai 
Bayley,  at  the  appellant's  bank,  and  had  an  interview  with  Mr.  Deakin, 
their  manager,  when  the  manager  stated  that  William  Bayley's  liabili- 
ties were  serious,  but  if  he  would  act  properly,  and  his  friends  would 
back  him,  all  would  be  right.     At  this  interview  the  respondent  dis-i 
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tinctly  denied  that  he  had  ever  given  his  son  authorit}-  to  make  these 
indorsements,  and,  on  being  informed  that  the  amount  was  £6.000  or 
£7,000,  said  that  he  was  an  old  man,  and  could  not  be  expected  to 
beggar  himself,  but  was  willing  to  do  anything  to  assist  in  reason,  and 
Deakin  said  that  Messrs.  Williams  did  not  wish  to  exercise  any  pres- 
sure upon  him. 

On  Monday,  the  20th  of  April,  there  was  a  meeting  of  all  the  parties 
at  the  bank  of  the  appellants,  when  some  statements  were  made  as 
to  William  Bayley's  means  of  meeting  the  notes  which  were  out.  At 
that  meeting  the  respondent,  addressing  his  son,  said,  "  Now,  William, 
don't  deceive  the  gentlemen,  you  sa}-  you  can  pay  them  £1,000  a 
year?"  To  which  William  Bayle}-  answered,  "  Yes,  father,  I  can." 
Philip  Williams  (one  of  the  appellants)  thereupon  said,  "  We  shall  have 
nothing  to  do  with  any  £1,000  a  year.  If  the  bills  are  3'ours  "  (addres- 
sing the  respondent)  "  we  are  all  right;  if  they  are  not,  we  have  only 
one  course  to  pursue  ;  we  cannot  be  parties  to  compounding  a  felony." 
There  was  afterwards  a  conversation,  in  the  coarse  of  which  the  solici- 
tor for  the  bankei's  said  it  was  "  a  serious  matter ;  "  and  the  respond- 
dent's  solicitor  added,  "  a  case  of  transportation  for  life."  Then  there 
was  a  discussion  about  the  means  of  meeting  the  difficulties  in  which 
William  Bayle}-  was  placed  by  a  partnership  between  him  and  his 
brother  Thomas  Abishai  Bayley ;  and  then  again,  by  some  charge  upon 
his  wife's  property ;  but  throughout  all  the  conversations  which  took 
place,  the  respondent  never  admitted  any  one  of  the  indorsements  to  be 
his,  or  to  have  been  authorized  b}'  him.  Finall}-,  after  discussions  of 
this  kind,  the  solicitor  for  the  appellants  expressed  his  belief  that  Wil- 
liam Bayley's  wife  had  no  such  interest  in  property  as  could  be  made  a 
valid  security',  and  said  that  they  had  been  brought  to  the  point  from 
which  they  started,  and  could  only  look  to  the  respondent.  The  re- 
spondent's solicitor,  Mr.  Duignan,  refused  to  be  a  part}'  to  the  respond- 
ent making  himself  liable  for  the  whole  amount,  and  prepared  to  leave 
the  room  where  the  interview  took  place,  when  the  respondent  (as  it  was 
alleged)  said,  "  What  be  I  to  do?  How  can  I  help  myself  ?  You  see 
these  men  will  have  their  mone}'."  Mr.  Duignan  did  leave  the  place, 
and  after  he  had  gone  the  following  agreement  was  drawn  up  b}-  the 
solicitor  for  the  appellants  :  — 

"  Wednesbury  Bank,  20th  April,  1863.  To  Messrs.  Philip  and 
Henry  Williams,  bankers,  Wednesbury.  In  consideration  of  your  con- 
senting to  give  up  to  me  the  several  under-mentioned  bills  and  promis- 
sory notes,  I  hereb}'  charge  all  that  my  colliery,  situate  at  Tipton,  in 
the  county  of  Stafford,  and  known  as  the  Tipton  Meadow  Colliery,  with 
the  engines,  fixtures,  and  apparatus  thereto  belonging,  and  all  other  the 
hereditaments  and  premises  described  in  the  title  deeds  hereinafter 
mentioned,  with  the  payment  to  you  of  £7,203  14s.  6(7.,  being  the  amount 
advanced  by  you  on  the  said  bills  and  notes.  And  I  hereby  agree  to 
pay  to  you  the  said  sum  of  £7,203  14s.  6d.,  and  I  agree  to  deposit  with 
you  the  several  title  de«ds  and  writings  relating  to  said  Tipton  Meadow 
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Colliery  by  way  of  equitable  mortgage,  for  securing  payment  to  you  of 
the  said  sum  of  £7203  14s.  6d." 

To  this  agreement  a  list  of  notes,  making  up  this  amount  was  ap- 
pended. These  notes  were  delivered  up  to  the  respondent.  On  the 
following  day  the  respondent  deposited  with  the  appellant's  solicitor  a 
bundle  of  deeds.  It  turned  out  that  all  the  proper  deeds  had  not  been 
brought.  The  others  were  afterwards  brought,  and  a  more  formal 
agreement,  but  exactly  to  the  same  effect,  was  prepared  by  the  solici- 
tors for  the  appellants,  and  was  signed  b}'  the  respondent  on  the  22d 
of  April,  1863. 

On  the  25th  of  April,  1863,  the  respondent  drew  a  check  on  the 
appellants'  bank  for  £5,000,  in  order  to  transfer  that  sum  to  the  bank 
of  Messrs.  Duignan  &  Co.,  at  Walsall.  This  check  was  returned  by 
post.  On  the  same  day  the  respondent's  solicitor  wrote  a  letter  com- 
plaining of  the  agreement  which  had  been  entered  into  against  his 
advice,  declaring  it  to  have  been  obtained  under  influences  improperly 
exercised,  and  announcing  that  he  had  been  instructed  to  apply  for  the 
restoration  of  Mr.  Bayley's  deeds,  and  offering  to  return  "  the  docu- 
ments "  [the  notes]  which  Mr.  Bayley  had  received  from  the  appellants. 
This  was  refused. 

On  the  27th  of  April,  1863,  William  Bayley  was  adjudicated  a  bank- 
rupt, on  the  petition  of  the  respondent ;  he  had  absconded  two  days 
before  that  time. 

On  the  1st  of  May,  1863,  the  respondent  commenced  an  action  in  the 
Court  of  Exchequer  against  the  appellants,  to  recover  a  sum  of  £6,704 
13s.  9f?.,  being  the  balance  standing  in  his  name  in  the  books  of  the 
appellants'  bank,  and  also  for  dishonoring  his  check  for  £5,000. 

On  the  19th  of  Ma}',  1863,  the  appellants  brought  an  action  in  the 
Court  of  Queen's  Bench  to  recover  the  amount  claimed  by  them  on  the 
agreement  of  the  20th  of  April. 

The  respondent  filed  his  bill,  which  was  amended  and  re-amended 
in  the  Court  of  Chancer}-,  setting  forth  the  above  transactions,  and 
praying  that  the  agreements,  dated  on  the  20th  and  22d  of  April, 
might  be  declared  invalid,  and  be  ordered  to  be  delivered  up  to  be 
cancelled.  Answers  were  put  in  and  evidence  taken,  and  the  cause 
came  on  for  hearing  before  Vice-Chancellor  Stuart,  who,  on  the  7th  of 
March,  1865,  made  a  decree  to  that  effect,  and  directed  the  respondent 
to  deliver  up  to  the  appellant  the  notes  in  respect  of  which  the  agree- 
ments had  been  made.     This  appeal  was  then  brought. 

Sir  II.  Cairns,  Q.  C,  and  Mr.  I^.  K.  Karslake  (Mr.  Kingdon  was 
with  them),  for  the  appellants  :  — 

The  mistake  of  the  Vice-Chancellor  was  this,  he  assumed  that  all 
the  negotiations  were  on  the  footing  of  the  indorsements  being  forgeries. 
That  was  not  so.  The  appellants  did  not  know  that  they  were  forger- 
ies, and  had  reason  to  believe  that  the  acts  of  William  Bayley  had 
been  done  with  the  knowledge  and  assent  of  the  respondent,  although  it 
was  possible  that  in  the  amounts  he  might  have  exceeded  h:s  authorit}'. 
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The  father's  silence  after  notice  encouraged  this  belief.  The  dealings 
between  the  parties  were  therefore  alwaj-s  on  the  footing  of  the  settle- 
ment of  a  simple  civil  liability.  Asserting  that,  as  between  themselves 
and  the  respondent,  the  respondent  was  liable,  the  appellants  also  be- 
lieved that  William  was  liable  to  the  respondent,  and  were  quite  willing 
to  join  in  any  arrangement  b^'  which  that  liabilit}-  might  be  satisfied. 
This  was  the  first  object  of  the  negotiations.  It  was  found  that  Wil- 
liam had  not  the  means  of  giving  the  proper  securit}',  and  then  it 
was  arranged  that  the  appellants  should  give  up  the  notes  to  the  re- 
spondent, he  giving  them  security  for  their  amount,  so  that  he  would 
then  be  put  in  the  best  position  to  assert  his  claims  against  his  son. 
The  only  pressure  exerted  on  the  respondent  was  the  pressure  of  a  civil 
liability,  which  by  his  own  conduct  he  had  incurred.  [Lord  Chelms- 
ford. —  In  their  answer  the  appellants  never  suggest  that  the  respond- 
ent was  civill}'  liable.]  One  test  of  the  true  nature  of  the  transaction  is 
this  :  suppose  it  was  legal  to  compromise  a  felony,  and  to  allege  such 
compromise  as  a  ground  of  liability,  there  was  nothing  done  here  which 
could  support  such  an  allegation.  In  fact  there  was  no  such  compro- 
mise. In  a  case  of  this  kind  which  occurred  before  Lord  EUenborough, 
Wallace  v.  Hardacre,  1  Camp.  45,  his  lordship  said  that  if  any  act 
could  be  shown  which  was  done  to  stifle  a  prosecution,  the  action  could 
not  be  maintained,  but  otherwise,  the  mere  substitution  of  good  notes 
for  those  which  had  been  forged  would  not  invalidate  the  plaintiffs 
right  to  recover  upon  them.  There  was  no  attempt  here  to  stifle  a  pros- 
ecution ;  all  that  was  done  was  to  enforce  an  existing  civil  liabilit}-. 
In  White  v.  Spettigue,  13  M.  &  W.  603,  trover  was  held  to  be  main- 
tainable to  recover  the  value  of  goods  which  had  been  stolen  from  the 
plaintiff,  though  he  had  not  then  taken  any  steps  to  prosecute  the  thief. 
In  that  case  there  was  no  antecedent  debt,  as  there  was  here,  and  that 
circumstance  made  the  decision  in  Chowne  r.  Baylis,  31  Beav.  351,  that 
the  civil  remedies  are  suspended  until  after  the  conviction  of  the  felon, 
inapplicable,  for  there  the  only  debt  was  that  which  was  constituted  bj- 
the  felon}'  of  the  clerk.  In  the  Dudley  and  West  Bromwich  Banking 
Companj'  v.  Spittle,  1  J.  &  H.  14,  where  the  debt  likewise  arose  out  of 
the  felonious  act  of  the  debtor,  the  general  right  to  sue  in  respect  of  it 
was  not  denied,  though  it  was  held  that  the  civil  remedy  was  suspended 
till  the  prosecution  was  instituted.  Stone  v.  Marsh,  6  B.  &  C.  551, 
which  afterwards  came  up  to  this  House,  Nom.  Marsh  v.  Keating,  2 
CL  &  F.  250,  established  the  doctrine  that  civil  remedies  might  exist  in 
cases  where  felonious  acts  had  been  committed.  The  authorities  on  the 
criminal  law,  Hale,  Book  2,  c.  x. ;  Hawkins,  Book  1,  c.  vii. ;  and  Rus- 
sell, vol.  ii.  741-2,  Greaves*  ed.,  all  showed  that  there  must  be  a  knowl- 
edge that  a  felony  had  been  committed  before  there  could  be  an}- 
misprision  of  felon}-,  for  that  phrase  meant  the  knowledge  that  there 
had  been  a  felony,  and  the  wilful  attempt  to  conceal  it.  Here  the 
appellants  had  reason  to  believe  that  whether  the  name  of  the  respond- 
ent was  written  by  himself  or  not,  it  was  written  upon  sufficient  author' 
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ity  from  him  in  tne  course  of  the  dealings  in  which  both  father  and  son 
were  engaged.  The  courts  would  not  presume  that  an  agreement  of 
this  kind  was  corrupt,  but  would  require  distinct  evidence  that  it  was 
so.  Ward  v.  Lloyd,  6  Man.  &  G.  785  ;  Reg.  v.  Hardey,  14  Q.  B.  529, 
proceeded  on  the  principle  that  though  indictments,  even  for  misde- 
meanors, could  not  be  the  subject  of  a  reference,  still  where  a  verdict  of 
acquittal  was  taken  on  them,  because  no  evidence  to  sustain  them  was 
produced,  there  was  nothing  illegal  in  referring  at  the  same  moment 
all  matters  in  difference  between  the  parties,  though  such  matters  were 
those  which  had  constituted  the  groundwork  of  the  indictment.  In 
De  Tastet  v.  Carrol,  2  Rose,  462  ;  1  Stark.  88,  it  was  held  that  a  trans- 
fer of  property  to  a  creditor,  made  on  the  eve  of  bankruptcy,  under 
fear  of  criminal  proceedings,  is  valid. 

The  Attorney  Ge^ieral  (Sir  B.  Palmer),  and  Mr.  F.  W.  E.  S, 
Everitt,  for  the  respondent :  — 

It  is  impossible  to  doubt  that  when  a  father  knows  that  his  son  has 
committed  forgery  the  holder  of  the  forged  instrument  possesses  a 
power,  and  exercises  an  influence  over  him,  which  the  law  considers 
undue  pressure,  and  therefore  will  not  allow  securities  obtained  from  him 
under  such  pressure  to  be  enforced  against  him.  In  Ex  parte  Critch- 
ley,  3  Dowl.  &,  L.  527,  a  charge  of  embezzling  was  pending:  the 
magistrate  doubted  whether  there  was  not  a  partnership  between  the 
prosecutor  and  the  accused.  A  warrant  of  attorney  was  given  to  secure 
payment  of  the  money  charged  to  have  been  embezzled,  and  the  charge 
was  withdrawn.  It  was  held  that  the  warrant  of  attorney  was  invalid, 
because  at  the  time  of  giving  it  a  charge  of  a  criminal  nature  was  pend- 
ing which  it  was  calculated  to  bring  to  an  end.  A  similar  principle  was 
acted  on  in  Osbaldiston  v.  Simpson,  13  Sim.  513,  where  the  alleged 
offence  was  cheating  at  cards,  and  the  punishment  would  only  have  been 
a  liability  to  penalties  under  the  9  Anne,  c.  14.  Even  in  matters  not 
absolutely  criminal,  but  which  are  prohibited,  the  law  will  not  allow 
itself  to  be  thus  defeated  bj*  private  agreements.  In  Osborne  v. 
Williams,  18  Ves.  379,  a  father  commanded  a  post-office  packet;  with 
the  approbation  of  the  Postmaster-General  he  sold  it  to  his  son,  but,  by  a 
private  agreement  between  the  father  and  the  son,  the  latter  was  only  to 
hire  the  vessel  at  a  settled  rent,  being  allowed  £200  per  annum  for  the 
command.  This  was  held  to  be  a  fraud  on  the  Ship  Registry  Acts,  and 
an  account  was  decreed.  That  shows  that  the  argument  of  in  pari 
delicto  would  not  prevent  the  application  of  the  general  rules  of  law  in 
such  a  case.  Where  a  transaction  is  contrary  to  public  policy  it  will 
not  be  binding,  Neville  v.  Wilkinson,  1  Bro.  C.  C.  543.  Walker  v.  Hard- 
acre,  1  Camp.  45,  is  not  in  point.  All  that  was  done  there  was  merely 
to  substitute  good  notes  for  bad  ones.  Of  course  there  could  be  no 
difficulty  in  suing  on  the  good  notes.  And  Ward  v.  Lloyd,  6  Man.  «& 
G.  785,  is  not  applicable  to  this  case,  for  there  the  debtor  was  merely 
making  a  provision  for  his  own  lawful  del)t ;  he  himself  denied  that  he 
had  ever  been   in   fear  of  a  prosecution  ;  and  the  court  did  not  think 
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there  was  sufficient  evidence  of  the  fact  of  a  corrupt  agreement.  Here 
there  was  no  debt  by  the  respondent ;  his  name  had  been  forged,  and 
forgery  cannot  create  a  debt.  In  Roche  v.  O'Brien,  1  Ball  &  Bea.  330, 
a  reversionary  grant  obtained  by  fraud  was  set  aside,  though  it  had 
been  thirty-four  years  in  existence,  and  had  been  confirmed  by  subse- 
quent acts  ;  and  a  deed  confirming  a  grant  impeached  b^-  suit,  and 
compromising  rights,  the  subject  of  the  suit,  though  obtained  from  a 
person  apprised  of  his  rights,  was  set  aside,  he  being  compelled  to 
accede  to  the  terms  from  distress  and  povert}',  occasioned  by  the  party 
procuring  the  confirmation.  There  Martin  v.  Littlehales,  1  P.  Wms.  75, 
n.,  was  referred  to,  where  bonds  had  been  executed,  against  which  re- 
lief was  given,  because  the  part}'  executing  them  was  under  diflSculties, 
and  was  not  then  sui  juris.  If  that  was  so  in  a  matter  where  merely 
civil  rights  were  concerned,  how  much  more  strongly  would  that  prin- 
ciple apply  where  the  party  executing  an  agreement  like  this  was  under 
the  influence  of  a  fear  of  a  criminal  prosecution,  a  prosecution  for  for- 
ger}',  against  his  own  son  !  The  pressure  that  could  be  exerted  on  a 
father  under  such  circumstances  is  enormous.  It  is  against  public 
policy  to  allow  such  an  agreement,  so  obtained,  to  be  valid.  In  all  the 
cases  the  consideration  of  public  policy  was  a  great  ingredient  in  the 
decision.  On  public  policy  the  decision  in  Egerton  v.  Brownlow,  4  H. 
L.  C.  1,  wholly  proceeded.  All  these  cases  were  considered  in  the 
Dudley'  and  West  Bromwich  Banking  Company  v.  Spittle,  1  J.  &  H. 
14,  where  it  is  true  that  the  civil  remedy-  was  said  to  be  only  sus- 
pended, but  where  all  that  was  done  to  enforce  a  civil  remedy  was  done 
after  the  party  had  first  discharged  his  duty  to  the  State  by  instituting 
criminal  proceedings.  Chowne  v.  Baylis,  31  Beav.  351,  likewise 
treated  the  civil  remedy  as  only  suspended,  but  there  the  offender  was 
prosecuted  and  convicted  before  the  debt  was  attempted  \o  be  enforced. 
Here  there  can  be  no  doubt  that  the  scheme  was  to  suppress  or  stifle  a 
prosecution,  and  that  all  the  parties  proceeded  with  a  view  to  accom- 
plish that  object.     Agreements  made  with  such  an  object  are  void. 

Sir  H.  Cairns  replied. 

The  Lord  Chancellor  (Lord  Cranworth).^  My  Lords,  although 
the  facts  of  this  case  are  somewhat  complicated,  and  extend  over  a 
considerable  length  of  time,  I  do  not  think  it  is  necessary,  in  giving 
the  advice  I  am  about  to  tender  to  your  Lordships,  that  I  should  go 
into  any  detail  of  the  facts,  because,  having  occupied  the  consideration 
of  the  House  for  two  or  three  days,  they  are,  I  am  quite  sure,  pres- 
ent to  the  minds  of  all  persons  concerned.  It  will  be  sufficient,  I  think, 
to  start  from  this  point,  that  on  Friday,  the  17th  of  April,  1863,  the 
father  being  at  a  railway  station,  and  circumstances  having  arisen 
"which  caused  these  bankers  to  have  doubts  about  the  signatures  to 
certain  bills  or  promissory  notes,  and  the  bankers  wishing  to  satisfy 
themselves  whether  a  signature  was,  as  it  purported  to  be,  that  of  the 
father,  James  Bayley,  they  presented  to  him  a  note  for  £500  made 

^  LoED  Chblhsford  and  Lo&d  Wkbtbckt  delivered  concarring  opinions. 
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by  the  son,  and  purporting  to  contain  the  father's  signature,  and  asked 
him  whether  that  was  his  signature.  The  father  denied  it.  The  bank 
manager,  who  was  present,  was  much  surprised  to  find  that  the  signa- 
ture was  not  correct,  and  it  was  arranged  that  the  matter  should  be 
looked  into,  that  it  should  stand  over  then,  and  that  there  should  be 
another  meeting  with  the  parties  on  the  following  da}'.  It  appears  that, 
in  the  course  of  the  evening  of  that  day,  the  son,  William  Bayley,  was 
communicated  with.  He  was  informed  of  what  had  taken  place  ;  and, 
I  suppose,  the  conclusion  was  come  to  in  the  famil}'  that  the  son  had 
been  in  the  habit  of  using  his  father's  name  without  his  sanction.  I  say 
"  using  his  father's  name  without  his  sanction,"  for  I  have  no  doubt  at 
all  in  coming  to  the  conclusion  (there  is  not  a  tittle  of  evidence  to  the 
contrary)  that  all  these  signatures  were  forgeries.  That  they  were  not 
the  signatures  of  the  father  is  clear,  and  I  do  not  think  there  is  the 
smallest  reason  to  suppose  that  he  ever  gave  his  son  any  express  or 
implied  authorit)'  to  sign  the  bills  in  his  name. 

This  matter  appears  to  have  come  to  the  knowledge  of  the  family  on 
the  evening  of  the  same  da}'.  One  member  of  the  family,  Thomas 
Abishai  Bayle}'  (another  son  of  the  respondent  and  brother  of  William), 
who  is  not  at  all  involved  in  these  transactions,  went  with  his  father  to 
the  bank,  and  then  considerable  negotiation  took  place.  It  is  obvious 
that  at  that  time  the  bankers  must  have  seen  that  they  were  in  great 
jeopard}'  as  to  the  notes,  and  that  they  would  probably  lose  their  money 
unless  the  father  came  in  and  assisted  the  son.  I  cannot,  however,  but 
come  to  the  conclusion,  from  the  evidence,  that  they  strongly  suspected, 
indeed  they  must  be  said  to  have  known,  that  these  signatures  were 
forgeries.  If  the  signatures  were  forgeries,  then  the  bankers  were  in 
this  position,  that  they  had  the  means  of  prosecuting  the  son.  That 
was  clear. 

Now  the  question  is,  what  was  the  sort  of  influence  which  they  exer- 
cised on  the  mind  of  the  father  to  induce  him  to  take  on  himself  the 
responsibility  of  paying  these  notes?  Was  it  merely,  "  We  do  not  know 
these  to  be  forgeries,  we  do  not  believe  them  to  be  so,  but  your  son  is 
responsible  for  them,  and  if  you  do  not  help  him  we  must  sue  him  for 
the  amount  "  ?  Or  was  it,  ''  If  you  do  not  pay  these  notes  we  shall  be  in 
a  position  to  prosecute  him  for  forgery,  and  we  will  prosecute  him  for 
forgery  "  ?     What  is  the  fair  inference  from  what  took  place  ? 

I  do  not  know  what  may  be  the  opinion  of  the  rest  of  your  Lordships, 
but  I  very  much  agree  with  the  argument  of  Sir  Hugh  Cairns,  that  it  is 
not  pressure  in  the  sense  in  which  a  court  of  equity  sets  aside  transac- 
tions on  account  of  pressure,  if  the  pressure  is  merely  this  :  "  If  you  do 
not  do  such  and  such  an  act  1  shall  reserve  all  my  legal  rights,  whether 
against  yourself,  or  against  your  son."  If  it  had  only  been,  "  If  you  do 
not  take  on  yourself  the  debt  of  your  son,  we  must  sue  you  for  it,"  I 
cannot  think  that  tliat  amounts  to  pressure,  when  parties  are  at  arms' 
length,  and  particularly  wiien,  as  in  tliis  case,  the  party  supposed  to  be 
influenced  by  pressure  had  the  assistance  of  his  soUcitor,  —  not,  indeed, 
on  the  first  occasion,  but  afterwards,  before  anything  was  done.     But 


SECT.    III.]  WILLIAMS    V.    BAYLEY.  445 

if  what  really  takes  place  is  this  :  "  If  you  do  not  assist  your  son,  by  tak- 
ing on  yourself  the  payment  of  these  bills  and  notes  on  which  there  are 
signatures  which  are  said,  at  least,  to  be  forgeries,  you  must  not  be 
surprised  at  any  course  we  shall  take,'"  meaning  to  insinuate,  if  not  to 
say,  "  we  sliall  hold  in  our  hands  the  means  of  criminallj*  prosecuting  him 
for  forgery,"  —  I  say,  if  it  amounts  to  that,  that  it  is  a  very  different  thing. 
When  the  parties  met  on  Saturday  there  was  a  very  signiQcant  expres- 
sion made  use  of  b}-  Mr.  Deakin,  the  manager,  in  the  presence  of  one  of 
the  bankers,  Henry  Williams  :  "  We  do  not  wish  to  exercise  pressure 
on  you  if  it  can  be  satisfactorily  arranged."  Does  the  "  pressure  " 
mean  a  pressure  arising  from  our  exercising  the  power,  or  keeping  in 
our  hands  the  means  of  exercising  the  power,  of  instituting  a  crimi- 
nal prosecution?  Or  does  it  mean  the  "pressure"  of  getting  a'ou  to 
make  yourself  responsible  for  3'our  sou's  debt?  It  must  have  meant 
the  former,  because  the  context  shows  that  the  other  was  alternatively 
provided  for.  When  it  was  said,  "  We  do  not  wish  to  exercise  pressure  if 
it  can  be  satisfactorily  arranged,"  that  could  not  mean,  "If  3'ou  take  on 
yourself  the  debt,  without  pressure,  we  don't  mean  to  press  3'ou."  That 
would  be  nonsensical.  But,  on  the  other  interpretation  of  the  words, 
the  sense  is  very  plain:  "  If  3'ou  can  satisfactorily  arrange  this,  and 
if  3'ou  choose"  (according  to  another  expression  that  was  used)  "to 
treat  it  as  a  matter  of  business,"  that  is,  to  take  upon  yourself  the 
debt,  we  will  not  exercise  "  pressure."  Of  course  not.  The  "pres- 
sure "  there  referred  to  must  be  something  different  from  merely  obtain- 
ing the  security  of  the  father.  It  amounts  to  this  :  "Take  your 
choice  :  give  us  security  for  your  son's  debt.  If  j^ou  take  that  on  3'our- 
self,  then  it  will  all  go  smoothly  ;  if  j-ou  do  not,  we  shall  be  bound  to 
exercise  pressure  ;  "  which  could  only  mean,  "  to  exercise  those  rights 
which  remain  to  us,  by  reason  of  our  holding  signatures  forged  by 
your  son." 

That  is  what  took  place  on  the  18th.  It  was  then  arranged  that 
there  should  be  another  meeting  on  the  20th.  It  was  urged  in  the 
argument,  that  the  bankers  could  not  have  contemplated  a  prosecution, 
because  the}'  allowed  two  da}'s  to  elapse,  during  which  the  son  might 
have  escaped.  But  all  parties  supposed  that  the  father  could  prevent 
the  prosecution  b}-  giving  what  the  bank  required.  On  Monda}',  the 
20th,  the  parties  met ;  the  father,  the  son,  and  other  members  of  the 
family,  with  the  father's  solicitor,  all  met  at  the  bank  office.  On  that 
occasion  farther  conversation  takes  place.  There  had  been  some 
negotiations  going  on,  to  see  how  the  debts  of  the  son  could  be  met  or 
satisfied,  what  assets  he  had,  and  so  forth.  The  father  said  something 
about  the  son  paying  the  bankers  by  instalments  of  £1000  a  year. 
To  which  one  of  the  bankers  answered,  "  We  shall  have  nothing  to 
do  with  any  £1,000  a  year.  If  the  bills  are  yours"  (addressing  the 
plaintiff)  "  we  are  all  right.  If  they  are  not,  we  have  only  one  course 
to  pursue  ;  we  cannot  be  parties  to  compounding  a  felony."  Now, 
according  to  my  interpretation  of  the  law,  it  does  not  amount  to  com- 
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pounding  a  felony.  But  one  sees  clearly  what  the  parties  meant.  It 
was  this :  If  you  choose  to  take  on  ^-ourself  the  responsibility  of  these- 
bills,  all  will  be  right ;  but  if  not,  we  cannot  be  parties  to  what  they 
call  "  compounding  a  felony  ; "  but  what  Lord  EUenborough  more  cor- 
rectl}'  called  "  stifling  a  prosecution."  I  think  that  it  is  the  onl^'  inter- 
pretation that  can  possibl}'  be  put  on  what  passed.  Then,  in  the  course 
of  this  same  conversation,  the  solicitor  of  the  bankers  said,  "Yes,  it 
is  a  serious  matter,"  and  Mr.  Duignan  remarked,  "  It  is  a  case  of 
transportation  for  life."  Now  that  was  said  in  the  hearing  of  the  bank- 
ers. They  must  have  heard  it.  They  must  have  known,  while  all 
these  negotiations  were  going  on,  that  all  the  parties  to  them  under- 
stood that  this  was  a  case,  not  of  life  or  death,  but  of  transportation 
for  life.  The  father,  then,  was  acting  in  this  matter  under  the  notion 
that  if  he  did  not  interfere  to  save  his  son,  the  latter  would  be  liable  to 
be  prosecuted,  and  probably  would  be  prosecuted  for  forgery,  and  so 
be  transported  for  life. 

Then  that  being,  as  I  think,  the  clear  inference  from  all  the  evidence, 
the  question  arises  :  What  is  the  law  applicable  to  such  a  case  ?  These 
bankers  hold  a  number  of  acceptances  which  one  can  hardly  suppose 
the}'  did  not  believe  to  be  forged  acceptances.  I  sa}'  that  because  they 
never  suggest  any  doubt  on  the  subject.  Although  the  bill  of  the  plain- 
tiff was  amended  and  re-amended,  and  in  the  last  re-amended  bill  there 
is  a  special  charge  that  the  bankers  never  suggested  that  the  notes, 
which  certainly  were  not  in  the  plaintiff's  handwriting,  were  signed  with 
the  privity  of  the  plaintiff,  the  bankers,  in  answering  that  bill,  never 
deny  that :  but,  on  the  other  hand,  one  of  the  witnesses,  Thomas  Baj'- 
ley,  I  think,  says  that  during  the  whole  meeting  no  such  suggestion 
was  ever  made.  I  asked  Sir  Hugh  Cairns,  in  the  course  of  his  argument 
this  morning,  if  he  could  point  out  any  suggestion  of  that  kind  as  hav- 
ing been  made  ;  but  the  only  approach  to  such  a  suggestion  that  he 
could  refer  to  was  a  question  addressed  to  the  father,  as  to  one  of  the 
notes,  to  this  effect :  ''Why  did  you  not  answer  the  letter  informing 
you  that  it  was  dishonored?"  It  is  very  true  that  lawyers  might  fully 
understand  what  that  might  mean,  but  I  cannot  think  that  that  could 
possibly  be  understood  by  the  parties  as  amounting  to  this,  that  we  do 
not  admit  that  these  indorsements,  though  not  in  your  handwriting,  were 
not  signed  by  your  authority.  I  tliink  that  is  an  inference  which,  under 
all  the  circumstances  of  this  case,  never  could  be  dreamt  of  as  deduc- 
ible  from  what  so  passed.  That  being  so,  I  think  the  case  in  point  of 
fact  is  this  :  Here  are  several  forged  notes.  The  bankers,  in  the  pres- 
ence of  the  father  and  of  the  person  who  forged  them,  both  being  per- 
sons of  apparent  respectability  in  the  country,  carrying  on  business  as 
tradesmen,  and  the  father  having  the  presence  and  the  assistance  of  his 
solicitor,  tiie  bankers  sa}'  to  him  what  amounts  to  this  :  "■  Give  us  secur- 
ity to  the  amount  of  these  notes,  and  they  shall  all  be  delivered  up  to 
you ;  or  do  not  give  us  security,  and  then  we  tell  you  we  do  not  mean 
to  compound  a  felony  ;  in  other  words,  we  mean  to  prosecute."     That 
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is  the  fair  inference  from  what  passed.  Now  is  that  a  transaction 
which  a  court  of  equit}'  will  tolerate,  or  is  it  not?  I  agree  ver}'  much 
with  a  good  deal  of  the  argument  of  Sir  Hugh  Cairns  as  to  this  doctrine 
of  pressure.  Man}'  grounds  on  which  a  court  of  equity  has  acted  in 
such  cases  do  not  apply  in  this  case.  The  parties  were  not  standing  in 
any  fiduciary  relation  to  one  another ;  and  if  this  had  been  a  legal 
transaction  I  do  not  know  that  we  should  have  thought  that  there  was 
any  pressure  that  would  have  warranted  the  decree  made  by  the  Vice- 
Chancellor.  But  here  was  a  pressure  of  this  nature.  We  have  the 
means  of  prosecuting,  and  so  transporting  ^our  son.  Do  you  choose 
to  come  to  his  help  and  take  on  yourself  the  amount  of  his  debts,  — the 
amount  of  these  forgeries?  If  you  do  we  will  not  prosecute  ;  if  you  do 
not  we  will.  That  is  the  plain  interpretation  of  what  passed.  Is  that, 
or  is  it  not,  legal?  In  my  opinion,  my  Lords,  I  am  bound  to  go  the 
length  of  saying  that  I  do  not  think  it  is  legal.  I  do  not  think  that  a 
transaction  of  that  sort  would  have  been  legal  even  if,  instead  of  being 
forced  on  the  father,  it  had  been  proposed  by  him  and  adopted  by  the 
bankers  ;  and  I  come  to  that  conclusion  upon  this  short  ground,  that  in 
Wallace  v.  Hardacre,  1  Camp.  45,  although  the  decision  there,  founded 
upon  the  facts  of  that  particular  case,  was  against  the  view  I  am  taking, 
yet  there  Lord  Ellenborough  positively-  states  that  which  has  always 
been  understood  to  be  the  correct  view  of  the  law  upon  this  subject, 
namel}',  that  although  in  that  case  there  was  no  reason  for  treating  the 
agreement  as  invalid,  yet  it  would  have  been  otherwise  if  the  agreement 
had  been  substantially  an  agreement  to  stifle  a  criminal  prosecution. 
And  although  that  was  merel}'  a  dictum  in  a  nisi  prius  case,  yet  on  all 
occasions  I  have  found,  on  looking  at  the  reports,  by  the  late  Lord 
Campbell,  of  Lord  Ellenborough's  decisions,  that  they  reall}-  do  in  the 
fewest  possible  words,  lay  down  the  law,  ver}-  often  more  distinctly  and 
more  accurately  than  it  is  to  be  found  in  many  lengthened  reports  ;  and 
what  is  so  laid  down  has  been  subsequently  recognized  as  giving  a  true 
view  of  the  law  as  applied  to  the  facts  of  the  case.  Now,  is  the  agree- 
ment in  question,  or  is  it  not,  one  the  object  of  which  is  to  stifle  a  crimi- 
nal prosecution  ?  If  there  be  any  case  in  which  that  character  can  be 
properl}'  given  to  an  agreement  I  think  that  this  is  such  a  case,  and 
therefore,  in  my  opinion,  the  decree  is  perfectly  right.  Yet  I  am  bound 
to  say,  speaking  only  for  myself,  I  do  not  think  that  on  the  mere  grounds 
upon  which  it  is  put  by  the  Vice  Chancellor  I  should  have  been  inclined 
to  concur  with  him.  At  the  same  time,  he,  having  the  whole  of  the 
facts  before  his  mind,  came  substantially  to  the  same  conclusion, 
although  he  did  not  express  exactl}'  the  same  grounds  on  which  I  rest 
the  propriety  of  the  decree.  I  have,  therefore,  no  hesitation  in  moving 
your  Lordships  that  this  appeal  be  dismissed  with  costs,  and  that  the 
decree  be  affirmed.^ 

1  Many  cases  in  accord  are  collected  in  26  L.  R.  A.  48,  note.  Later  decisions  are 
Lound  ('.  Grinwade,  39  Ch.  D.  605;  Windhill  Board  of  Health  v.  Vint.  45  Ch.  D. 
351;  Jones  v.  Merioneth  Building  Soc,  [1891  j  2  Ch.  587,  [1892]   1  Ch.  173;  United 
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FLOWER  AND  OTHERS  V.  SADLER. 

In  the  Queen's  Bench  Division,  Court  of  Appeal, 
June  29,  1882. 

[Reported  in  10  Queen's  Bench  Division,  572.] 

Appeal  by  the  defendant  from  the  judgment  of  Denman,  J.,  in 
favor  of  the  plaintiffs. 

The  facts  are  fully  stated  in  the  judgment  of  Denman,  J.,  9  Q.  B. 
D.  83  ;  and  it  is  here  necessary  only  to  give  the  following  short  state- 
ment of  them  :  — 

Ma\'nard  had  been  employed  to  collect  rents  on  behalf  of  the 
plaintiffs ;  he  failed  to  account  for  a  large  sum,  and  the  plaintiffs 
threatened  to  prosecute  him  for  embezzlement.  Maynard  afterwards 
indorsed  to  the  plaintiffs  certain  bills  of  exchange  drawn  b}'  him  upon, 
and  accepted  by,  the  defendant ;  the  consideration  for  the  defendant's 
acceptance  was  the  sale  to  him  by  Ma3'nard  of  a  share  in  a  patent. 
The  indorsement  of  the  bills  of  exchange  b}^  Maynard  to  the  plaintiffs 
was  not  done  under  the  influence  of  the  plaintiffs'  threat,  and  was  a 
free  and  bona  fide  transaction. 

Fullarton^  for  the  defendant.  The  plaintiffs  had  threatened  to 
prosecute  Maynard  for  embezzlement.  This  threat  was  sufficient  to 
vitiate  an}-  security  subsequentl}'  given  by  Maynard  for  the  debt  due 
from  him  ;  in  fact  the  indorsement  of  the  bills  to  the  plaintiffs  was  an 
act  done  to  stifle  a  prosecution  for  felony,  and  therefore  the  plaintiffs 
cannot  sue  upon  them :  Keir  v.  Leeman,  9  Q.  B.  371  ;  Williams  v. 
Bayley,  L.  R.  1  H.  L.  200.  In  giving  judgment,  Denman,  J.,  relied 
upon  Ward  v.  Lloyd,  7  Scott,  N.  R.  499  ;  but  that  case  is  distin- 
guishable in  its  facts,  and  moreover  is  not  binding  since  Williams  v. 
Bayley,  L.  R.  1  H.  L.  200.  Further,  the  learned  judge  drew  a  wrong 
inference  as  to  the  facts ;  the  bills  of  exchange  were  delivered  by 
the  defendant  to  Maynard  to  be  discounted;  they  were  not  accepted 
by  the  defendant  in  payment  of  a  share  in  a  patent  sold  to  him  by 
Maynard. 

Finlay,  Q.  C,  was  not  called  upon  to  argue  for  the  plaintiffs. 

Loud  C'oleridge,  C.  J.'  I  think  that  the  judgment  of  Denman,  J., 
is  right,  and  ought  to  be  affirmed.  The  action  is  brought  upon  three 
bills  of  exchange.  The  defendant  has  alleged  that  he  handed  them  to 
Maynard  in  order  to  be  discounted,  but  Denman,  J.,  has  found  that 

States  Fidelity  Co.  v.  Charles,  131  Ala.  658;  Jones  v.  Dannenberg  Co.,  112  Ga.  426; 
Buffalo  I're.ss  Club  v.  Greene,  26  N.  Y.  Supp.  525,  33  N.  Y.  Supp.  286;  Insurancfl 
Co.  V.  Hull,  51  (Jhio  St.  270;  Riddle  v.  Hall,  99  Pa.  115,  ace.  See  also  Weber  i;.  Shay, 
56  Ohio  St.  116  ;  City  National  Bank  v.  Kusworm,  88  Wis.  188;  Mack  v.  Prang,  104 
Wis.  I. 

Allen  V.  Dunham,  92  Tenn.  257,  209;  Loud  v.  Hamilton,  45  L.  li.  A.  400  (Tenn.), 
contra. 

^  Bbett,  L.  J.,  and  Cotton,  L.  J.,  delivered  concurring  opinioiu. 
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the  bills  of  exchange  were  accepted  upon  a  good  consideration,  that  is, 
for  the  purchase  of  a  share  in  a  patent.  Maynard  had  been  employed 
in  a  situation  of  trust,  and  had  been  guilty  of  a  breach  of  duty  ;  the 
plaintiffs  had  threatened  him  with  a  prosecution,  and  had  used  strong 
expressions  with  reference  to  his  conduct.  The  bills  were  then  de- 
livered over  to  the  plaintiffs.  The  question  is,  whether  a  defence 
arises  upon  these  facts.  It  is  said  that  the  consideration  for  the 
transfer  of  the  bills  of  exchange  to  the  plaintiffs  was  the  compromise 
of  criminal  proceedings,  and  that  they  were  not  the  lawful  indorsees 
of  them.  Upon  the  facts  of  the  case  there  is  no  foundation  for  this 
argument ;  there  was  no  agreement  to  stifle  a  prosecution  for  felon}'. 
The  evidence  fails  to  disclose  even  a  vestige  of  an  agreement  of  that 
kind  ;  the  form  and  the  subject  of  the  transaction  was  different.  The 
plaintiffs  used  threats  to  Maynard,  but  they  did  not  come  to  an  agree- 
ment with  him  not  to  prosecute  him.  A  creditor  may  use  strong  ex- 
pressions and  even  threats  ;  and  it  was  held  in  Ward  v.  Llo^'d,  7  Scott, 
N.  R.  499,  that  strong  language  is  not  conclusive  evidence  of  an  agree- 
ment to  compound  a  felony  or  to  stifle  a  prosecution.  Both  the  facts 
and  the  law  fail  to  support  the  case  for  the  defendant.  In  Keir  v. 
Leeman,  9  Q.  B.  371,  it  was  held  by  the  Court  of  Exchequer  Chamber, 
upon  error  from  the  Court  of  Queen's  Bench,  that  the  compromise  of 
a  prosecution  for  an  assault,  coupled  with  riot  and  the  obstruction  of 
a  public  oflficer,  was  illegal ;  but  Tindal,  C.  J.,  in  delivering  the  judg- 
ment of  the  Court  of  Exchequer  Chamber,  said  (9  Q.  B.  395):  "We 
have  no  doubt  that,  in  all  offences  which  involve  damages  to  an  in- 
jured party  for  which  he  may  maintain  an  action,  it  is  competent  for 
him,  notwithstanding  the}'  are  also  of  a  public  nature,  to  compromise 
or  settle  his  private  damage  in  an}-  way  he  may  think  fit."  I  think 
that  upon  the  authorities  there  can  be  no  question  that  the  plaintiffs 
had  a  right  to  take  securit}-  for  the  debt  due  from  Maynard ;  it  is 
open  to  an}'  creditor  to  obtain  payment  of  a  debt  justly  due  to  him.  We 
have  been  referred  to  Williams  v.  Bayley,  L.  R.  1  H.  L.  200  ;  as  that 
was  a  decision  of  the  House  of  Lords,  we  should  of  course  submit 
to  it ;  but  the  principle  of  law  there  laid  down  is  not  applicable  to 
the  present  case  ;  for  the  plaintiff  in  the  suit  in  the  Court  of  Chancery 
sought  to  enforce  the  delivery  of  certain  securities  obtained  from  him 
without  consideration.  It  is  plain  that  there  was  no  consideration  for 
the  plaintiff  in  that  suit  rendering  himself  liable  for  the  debts  of  his 
son.  The  state  of  facts  was  different.  I  do  not  understand  that  any 
alteration  of  the  law  was  caused  by  the  decision  in  that  case.  I  do 
not  understand  that  the  opinions  of  the  Law  Lords  interfered  with 
the  general  principles  as  to  the  right  of  a  creditor  to  secure  payment 
of  his  debt.  A  creditor  has  a  perfect  right  to  recover  his  debt  by 
action  ;  and  upon  this  ground  I  think  that  the  judgment  of  Denman,  J., 
must  be  affirmed.  The  view  taken  by  the  learned  judge,  both  as  to 
the  law  and  as  to  the  facts,  was  correct.^ 

1  McClatchie  v.  Haslam,  65  L.  T.  691 ;  Paige  v.  Hieronyraas,  192  111.  546 ;  Powell 
V.  Flanary,  109  Ky.  3-!2;  Thorn  v.  Pinkhani,  84  Me.  101  ;  Death  v.   Chapotnu.  W* 
voL.'ii.  —  29 
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WILLIAM  B.  NICKELSON  v.  GEORGE  A.  WILSON. 

New  York  Court  of  Appeals,  February  24 —  April  13.  1875. 

[Reported  in  60  New  York,  362.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court  in 
the  fourth  judicial  department,  affirming  a  judgment  in  favor  of  defend- 
ants, entered  upon  a  decision  of  the  court  at  Special  Term.  (Reported 
below,  ]  Hun,  615  ;  4  N.  Y.  S.  C.  [T.  &  C]  104.) 

This  action  was  brought  for  the  specific  performance  of  a  contract, 
and  to  restrain  defendants  from  enforcing  a  judgment  against  plaintiff 
in  alleged  violation  of  said  contract. 

The  court  found  substantially  the  following  facts  :  — 

On  the  25th  da}'  of  May,  1869,  plaintiff  sold  a  certain  patent-right  to 
the  defendant  Wilson  and  one  J.  Goodrich  Scott,  for  $12,000,  each 
agreeing  to  pa}-  one  half.  Wilson  gave  his  promissor}'  notes,  to  the 
amount  of  $6,000,  of  which  sum  the  plaintiff  had  $3,000,  and  Scott 
$3,000.  After  such  sale,  Wilson,  claiming  a  fraud  had  been  practised 
on  him  b}-  the  plaintiff  and  Scott,  and  that  said  notes  had  been  obtained 
of  him  by  means  of  false  pretences,  commenced  an  action  in  the  Supreme 
Court  against  them,  to  recover  the  amount  of  the  notes,  alleging  they 
had  been  transferred  to  bond  fide  purchasers.  Wilson  also  made  a  com- 
plaint before  a  grand  jury,  against  the  plaintiff  and  Scott  for  such 
alleged  false  pretences,  and  they  were  indicted  therefor.  Scott  subse- 
quently caused  a  petition  in  bankruptcy  to  be  filed  to  have  Wilson  ad- 
judged a  bankrupt ;  and  evidence  was  taken  before  one  of  the  registers 
in  bankruptcy'  to  sustain  the  petition.  Plaintiff  and  Wilson  authorized 
their  counsel  to  do  any  act,  or  perform  any  act,  or  make  an}'  agreement 
to  further  the  interests  of  their  clients  in  said  litigations,  and  defence  of 
the  suit  and  proceedings.  Wilson's  counsel  was  the  district  attorney. 
Said  counsel  entered  into  an  agreement  substantially  set  forth  in  a 
memorandum  made  at  the  time  as  follows :  — 

"  February  14,  1870. 

"1.  Nickelson  will  testify  to  all  he  knows  in  bankrupt  case,  in  civil 
case,  and  in  the  criminal  case. 

"2.  If  there  is  no  recovery  against  Scott  in  the  civil  action,  there 
shall  be  none  against  N, 

"3.  The  civil  case  going  to  judgment  against  S.  and  N.,  the  judg- 
ment shall  not  be  enforced  against  N.  for  more  than  $1,000,  and  this 
$1,000  may  be  paid  in  one  of  Wilson's  notes  for  tliat  sum. 

"4.  Nickelson  shall  be  given  the  control  for  his  benefit  of  judgment 
against  Scott  for  whatever  sum  he  has  to  account  for  to  Wilson. 

"  5.  Nickelson  testifying  fully  as  above,  the  counsel  will  recommend 
nol.  pros,  against  Nickelson." 

Mich.  506  ;  CasH  County  Bank  w.  Brickner,  34  Neb.  516 ;  Barrett  v.  Weber,  125  N.  Y. 

18;  Portuer  v.  Kiracliner,  IG'J  Pa.  472,  ace. 
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The  clients  were  not  informed  of  the  full  details  of  said  agreement, 
but  plaintiff  followed  the  direction  of  his  counsel,  and  in  pursuance 
of  such  agreement  waived  his  personal  privilege,  and  testified  as  a  wit- 
ness on  behalf  of  Wilson  in  the  civil  case,  and  in  the  bankruptcy  pro- 
ceedings, and  also  on  the  trial  of  said  indictment,  having  been  called  by 
the  district  attorney.  In  the  action  for  damages,  Wilson  recovered  a 
judgment  against  Scott  and  Nickelson  for  the  amount  of  the  notes  upon 
which  plaintiff  paid  $1,000,  but  Wilson  and  defendant  Baker,  his  as- 
signee in  bankruptcy,  refused  to  release  plaintiff  from  the  judgment,  or 
to  transfer  an  interest  therein. 

The  court  further  found  "that  the  object  and  intent  of  the  agreement 
was  to  stifle,  embarrass,  and  to  procure  a  discontinuance  of  the  criminal 
proceedings  pending  against  Nickelson  at  the  time  the  agreement  was 
entered  into  by  the  counsel  as  aforesaid."  And,  as  conclusion  of  law, 
"  that  the  agreement  was  against  public  policy,  and  void." 

C.  D.  Adams,  for  the  appellant. 

Watson  M.  Rogers,  for  the  respondents. 

Rapallo,  J.  The  court,  at  Special  Term,  found  that  the  object  and 
intent  of  the  agreement  which  the  plaintiff  seeks  to  enforce  in  this  action 
was  "  to  stifle,  embarrass,  and  procure  the  discontinuance  of  the  crimi- 
nal proceedings  pending  against  the  plaintiff."  On  this  ground  it  de- 
cided that  the  agreement  was  against  public  policy  and  void,  and  this 
decision  was  affirmed  by  the  Supreme  Court  at  General  Term. 

The  only  evidence  upon  which  the  finding  was  based  consists  of  the 
written  agreement  and  the  testimonv  of  the  plaintiff's  counsel  as  to  the 
negotiation  of  which  that  agreement  was  the  result.  The  plaintiff  claims 
that  this  evidence  is  whoU}'  insufficient  to  sustain  the  finding,  or,  in  other 
words,  that  the  finding  is  unsupported  by  any  evidence. 

The  feature  of  the  written  agreement  relied  upon  on  the  part  of  the 
defendants,  as  establishing  the  illegal  intent,  is  the  fifth  clause,  which 
provides  that,  "  Nickelson  testifying  fully  as  above,  the  counsel  will 
recommend  nol.  pros,  against  Nickelson." 

The  preceding  part  of  the  agreement  referred  to  provided  that  Nick- 
elson should  testify-  to  all  he  knew  in  the  bankrupt  case,  the  civil  case, 
and  the  criminal  case.  The  performance  of  this  agreement  involved  a 
waiver  by  Nickelson  of  his  personal  privilege  of  declining  to  answer 
questions,  his  answers  to  which  might  tend  to  criminate  him  ;  and  this 
waiver  constituted  the  consideration  for  the  whole  agreement.  There 
was  nothing  in  the  written  agreement  engaging  the  prosecutor  to  for- 
bear bringing  the  indictment  to  trial  against  both  of  the  accused,  to 
withhold  or  suppress  any  evidence  against  the  plaintiff,  nor  to  interfere 
with  tlie  course  of  justice  in  any  way.  So  far  as  can  be  gathered  from 
the  written  agreement  the  object  of  the  prosecutor  was  to  obtain  evi- 
dence upon  which  one,  at  least,  of  the  accused  might  be  convicted.  The 
disposition  of  the  other  was  to  be  left  to  the  discretion  of  the  court,  and 
to  depend  upon  the  frankness  with  which  he  should  testifj*.  The  prose- 
cutor, who  knew  the  facts  as  well  as  the  accused,  was  competent  to 
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determine  whether  or  not  the  testimony  of  the  plaintiff  was  full  and 
true  ;  and  if  so,  he  agreed  to  intercede  with  the  court  for  his  discharge. 
On  this  assurance  the  plaintiff  consented  to  incur  the  hazard  of  a  full 
disclosure.  Nothing  more  can  be  spelled  out  of  the  written  agreement. 
The  inference  that  indirect  means  or  any  others  than  those  expressed 
in  the  agreement  were  to  be  employed  to  procure  the  discharge  of  the 
plaintiff,  or  to  stifle  or  embarrass  the  prosecution  against  him,  seems  to 
us  unwarranted  and  illegitimate. 

The  testimony  of  Mr.  Starbuck,  who  was  counsel  for  the  plaintiff  and 
made  the  agreement  in  his  behalf,  adds  no  force  to  the  defendant's  posi- 
tion. His  object,  undoubtedly,  was  —  and  in  this  he  only  performed 
his  duty  to  his  client  —  to  secure  to  him  by  fair  and  legal  means,  and 
with  the  approval  of  the  court,  immunit}'  from  his  offence,  if  he  had 
committed  one,  in  consideration  of  his  making  full  disclosure.  The 
testimony  of  Mr.  Starbuck,  giving  to  it  all  the  effect  claimed  by  the  de- 
fendants, amounts  to  nothing  more  than  that,  as  a  condition  for  agree- 
ing to  advise  his  client  to  expose  himself  to  the  peril  of  waiving  his 
privilege  and  testifying  to  matters  by  which  he  might  criminate  himself, 
he  exacted  the  promise  of  his  adversary"  that  if,  under  the  advice  of 
him,  Starbuck,  Nickelson  should  thus  waive  his  privilege  and  state  the 
whole  truth,  the  counsel  of  the  prosecutor  would  unite  with  him,  Star- 
buck,  in  a  recommendation  to  the  court  that  a  tiolle  prosequi  be  entered 
against  Nickelson.  It  also  appears  from  the  testimony  of  Mr.  Star- 
buck  that  the  plaintiff  was  not  even  informed  of  the  arrangement,  but 
placed  his  case  in  the  hands  of  Mr.  Starbuck,  agreeing  to  do  whatever 
he  should  advise,  without  asking  any  questions  ;  and  that  when  he  gave 
his  evidence  he  did  not  even  know  of  the  agreement  to  recommend  a 
nolle  prosequi.  The  counsel  for  the  prosecutor  was  also  district  attor- 
ney of  the  county. 

It  cannot  justly  be  deduced  from  this  statement  that  any  means  were 
agreed  to  be  employed  to  obtain  the  discharge  of  Nickelson  other  than 
by  openly,  and  in  accordance  with  the  well  known  and  established  prac- 
tice prevailing  in  courts  of  criminal  jurisdiction,  invoking  the  action  of 
the  court  in  favor  of  an  accomplice  or  co-defendant  in  a  criminal  indict- 
ment, of  whose  testimony  the  government  avails  itself  for  the  purpose 
of  securing  the  conviction  of  his  confederate  in  the  same  crime. 

The  promised  interposition  in  behalf  of  the  plaintiff  was  upon  the 
condition  that  he  should  testify  to  all  he  knew.  The  arrangement  had 
not  in  view  the  suppression  of  an}-  evidence,  but  rather  the  eliciting  of 
the  truth ;  and  the  recommendation  which  the  prosecutor  agreed  to 
give  if  the  plaintiff  should  testify  fully  was  simply  that  the  course  which 
was  usual  in  such  cases  should  be  pursued.  The  plaintiff  could  not  be 
called  as  a  witness  on  the  trial  of  the  indictment  except  with  the  assent 
of  the  district  attorney,  and  it  was  even  then  discretionary  with  the 
court  whether  or  not  to  admit  him  to  testify.  If  he  appeared  to  be  the 
principal  offender  he  would  be  rejected.  If  the  court  admitted  him,  and 
he  testified  fully  and  candidly,  there  was  an  implied  promise  of  immu- 
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nity  on  the  part  of  the  government.  People  v.  Whipple,  9  Cow.  713, 
716.  Where  the  State  desires  to  call  as  a  witness  one  of  several  de- 
fendants, jointly  indicted  and  tried,  this  can  be  done  only  by  discharg- 
ing the  witness  from  the  record,  as  by  the  entry  of  a  nolle  prosequi^ 
etc.  1  Greenl.  Ev.  §  363.  If  an  accomplice  be  admitted  to  testify, 
and  appears  to  have  acted  in  good  faith  in  giving  testimony,  the  gov- 
ernment is  bound  in  honor  to  discharge  him.  U.  S.  v.  Lee,  4  McLean, 
103.  The  P^nglish  practice  under  such  circumstances  is,  when  the  wit- 
ness makes  a  clean  breast,  to  grant  a  pardon.  The  admission  of  accom- 
plices as  witnesses  for  the  government  is  justified  by  the  necessity'  of 
the  case,  it  being  often  impossible  to  bring  the  principal  to  justice  with- 
out them.  1  Greenl.  Ev.  §  411.  It  is  difficult  to  see  how  an  arrange- 
ment for  obtaining  evidence  of  this  description,  on  the  usual  terms,  and 
subject  to  the  control  of  the  public  prosecutor  and  of  the  court,  can  be 
violative  of  any  rule  of  public  policy.  In  my  judgment,  public  policy 
requires  that  good  faith  be  observed  with  persons  charged  with  crime, 
who  are  induced  to  testify  under  such  circumstances. 

The  cases  relied  upon  on  the  part  of  the  defence  are  of  a  totally  dif- 
ferent character ;  they  are  cases  of  agreements  between  the  criminal 
and  the  prosecutor,  whereb3%  in  consideration  of  some  compensation  or 
reward  given  by  the  criminal,  the  prosecutor  agrees  to  forbear  the  pros- 
ecution, or  to  suppress  or  destroy  evidence  which  might  lead  to  a  con- 
viction. The  statutes  against  compounding  felonies  and  misdemeanors 
point  out  very  distinctly  the  character  of  that  offence.  2  R.  S.  689, 
§§  17,  18  ;  692,  §  12.  They  prohibit  the  taking  of  any  money,  property, 
gratuity,  or  reward,  or  any  engagement  or  promise  therefor,  upon  any 
agreement  or  understanding  to  compound  or  conceal  a  crime,  abstain 
from  prosecuting,  or  withhold  evidence.  These  are  the  acts  by  which 
the  course  of  justice  may  be  interfered  with  and  prosecutions  ma}'  be 
stifled  or  embarrassed.  And  in  all  the  cases  which  have  been  cited 
some  of  these  vicious  elements  existed  and  appeared.  In  the  often 
cited  case  of  Collins  v.  Blantern,  2  Wilson,  343,  349,  a  promissory 
note  was  given  by  a  friend  of  the  accused  in  consideration  of  the  agree- 
ment of  the  prosecutor  not  to  appear  and  give  evidence  on  a  charge  of 
perjury,  and  a  bond  of  indemnit}'  against  the  note  was  held  void.  In 
The  Steuben  Count}^  Bank  v.  Mathewson,  5  Hill,  249,  251,  the  bond 
sued  upon  had  been  given  upon  an  agreement  that  the  bank  should 
surrender  up  a  note  alleged  to  be  forged,  and  should  not  make  a  crimi- 
nal charge  for  forging  the  note  or  obtaining  the  mone}'  thereon.  In 
Porter  v.  Havens,  37  Barb.  343,  the  notes  in  suit  were  executed  by 
one  Havens,  against  whom  criminal  proceedings  were  pending,  and 
were  placed  in  the  hands  of  a  third  party  to  be  delivered  to  Barron,  the 
payee,  when  the  criminal  proceedings  against  Havens  should  be  ''dis- 
continued and  ended  ; "  and  upon  the  further  condition  that  Barron,  the 
payee,  should  not  arrest  Havens  or  cause  him  to  be  arrested  on  any 
process  whatever,  but  should  cease  all  proceedings  against  him.  The 
plain  intent  of  this  agreement  was  to  suppress  the  criminal  prosecu- 
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tions.  In  Conderman  v.  Hicks,  3  Lans.  108,  the  note  was  given  to 
obtain  tlie  release  of  the  maker,  and  the  termination  of  criminal  pro- 
ceedings for  false  pretences,  pending  against  him,  but  without  the  ap- 
proval of  the  court  or  magistrate,  as  provided  in  2  Revised  Statutes,  page 
730,  section  66,  etc. 

But  the  present  case  exhibits  no  such  elements  ;  the  agreement  looked 
not  to  an  abandonment  of  the  prosecution,  but  to  bringing  the  indict- 
ment to  trial ;  not  to  the  withholding  of  evidence,  but  to  the  procuring 
it ;  not  to  an}'  secret  effort  to  shield  the  plaintiff,  but  to  an  open  appli- 
cation to  receive  him  as  State's  evidence,  with  the  consequences  which 
usually  follow. 

A  further  ground  for  sustaining  the  validity  of  the  agreement  is  to  be 
found  in  the  provisions  of  the  Revised  Statutes  which  permit  the  com- 
pounding, b}'  leave  of  the  court,  of  misdemeanors  for  which  the  injured 
party  has  a  remedy  by  civil  action.  2  E.  S.  730,  §§  66,  67,  68. 
These  provisions  permit  the  court  before  whom  the  indictment  is  pend- 
ing to  exercise,  in  its  discretion,  the  power  of  ordering  a  perpetual  stay 
of  the  prosecution,  on  the  injured  part}'  appearing  and  acknowledging 
satisfaction,  and  on  the  payment  of  costs.  In  the  present  case  the 
charge  was  false  pretences,  by  which  the  prosecutor  had  sustained 
pecuniary  damages.  This  offence  has  been  held  to  amount,  not  to  a 
felony,  but  merely  to  a  misdemeanor  (Fassett  v.  Smith,  23  N.  Y.,  252), 
and  therefore  falls  within  the  provisions  of  the  statute.  The  prosecutor 
might,  therefore,  lawfully  have  agreed  to  appear  before  the  court  and 
invoke  its  action  under  the  statute  referred  to.  That  course  was  not 
pursued,  and  therefore  the  statute  cited  has  not,  perhaps,  a  direct  bear- 
ing upon  this  case,  but  it  affords  some  indication  of  the  policy  of  the  law 
upon  the  subject  under  consideration. 

The  whole  point  of  the  case  lies  in  this  :  An  agreement  to  cripple, 
stifle,  or  embarrass  a  prosecution  for  a  criminal  offence,  by  destroying 
or  withholding  evidence,  suppressing  facts,  or  other  acts  of  that  char- 
acter, is  against  public  policy,  and  void.  In  such  cases  the  parties  take 
the  responsibility  of  interfering  wilh,  and  by  secret  or  indirect  means, 
frustrating  the  administration  oi"  justice.  But  an  agreement  to  la}'  the 
wiiole  facts  before  the  court,  and  to  leave  it  to  the  free  exercise  of  the 
discretionaiy  powers  vested  in  it  by  law,  is  not  in  itself  wrong,  and  is 
not  rendered  illegal  even  by  a  stipulation  on  the  part  of  a  prosecutor  to 
exert  such  legitimate  influence  as  his  position  gives  him  in  favor  of  the 
extension  of  mercy  to  a  guilty  party. 

Some  other  points  have  been  suggested  on  the  part  of  the  defence 
which  merit  observation.  The  argument  that  the  plaintiff's  agreement 
to  testify  was  not  a  sufficient  consideration  for  the  defendant's  engage- 
ment has  been  already  met.  Tlie  plaintiff  was  privileged  against 
criminating  himself,  and  the  waiver  of  this  privilege  constituted  a 
consideration. 

But  it  is  further  urged  that  any  agreement  to  give  testimony  in  con- 
sideration of  a  reward  is  against  public  policy,  having  a  tendency  to 
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induce  the  commission  of  the  crime  of  perjury ;  and  in  a  well  considered 
case  (PoUak  v.  Gregor}',  9  Bosw.  116)  it  was  held  that  an  agreement 
to  pay  a  witness  for  testifying,  on  condition  that  his  evidence  should 
lead  to  a  result  favorable  to  the  party  calling  him,  was  illegal  and  void. 
But  the  evil  of  such  an  agreement  consists  in  the  condition,  which  holds 
out  to  the  witness  the  tera|)tation  of  falsifying  his  testimony,  so  as  to 
produce  the  result  upon  which  his  compensation  is  to  depend.  Where 
the  witness  simply  consents  to  make  a  disclosure  of  the  truth,  and, 
as  in  the  present  case,  he  has  no  inducement  to  produce  any  special 
result,  the  mischief  is  not  apparent.  In  Yeatman  v.  Dempsey,  7  C.  B. 
[n.  s.]  628,  an  agreement  to  testify,  divested  of  such  a  condition, 
was  sustained  ;  and  also  in  Webb  v.  Page,  1  C.  &  K.  23,  in  the  case 
of  an  expert. 

The  defendant  deemed  the  testimony  of  the  plaintiff  essential  to 
enable  him  to  recover  the  judgment  in  question.  It  is  conceded  and 
found  that  the  plaintiff  performed  his  part  of  the  agreement ;  and  it  is 
fairl}'  presumable  that  the  judgment  was  obtained  b}'  means  of  his  testi- 
mony. It  would  be  exceedingly  unjust  to  enforce  that  judgment  against 
him  under  the  circumstances. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

Chukch,  Ch.  J.,  Allen,  and  Folger,  JJ.,  concur. 

Gbover,  Andrews,  and  Miller,  JJ.,  dissent. 

Judgment  reversed} 


(c)  AOREEHEKTB   TO    SuBMIT    TO   A    SPECIFIED   TrIBUNI.1.. 

ALEXANDER  SCOTT   v.   GEORGE  AVERY. 

Ik  the  House  of  Lords,  June  25,  July  9,  1855,  May  19, 
July  10,  1856. 

[Reported  in  5  House  of  Lords  Cases,  811.] 

Action  on  three  policies  of  insurance  effected  on  the  ship  "  Alex- 
ander," valued  at  £2400,  in  three  assurance  companies,  of  which  both 
the  plaintiff  and  defendant  were  members.  It  will  be  sufficient  to  refer 
to  the  first  only.  The  declaration,  after  stating  in  the  usual  form  the 
making  of  the  policy,  alleged  that  it  was  mutually  agreed  that  all  rules 
and  regulations  of  the  association  should  be  binding  on  the  assurers 
and  assured,  as  if  they  were  inserted  in  the  policy  and  formed  part 
thereof,  and  that  the  said  rules  and  regulations,  so  far  as  they  relate 
to  the  plaintiff's  claim,  are  as  follows:  '"That  any  member  who  shall 
prove  to  the  committee  of  the  said  association  that  his  ship  is  lost,  will 
be  entitled  (at  the  expiration  of  two  months  from  the  date  of  the  first 

1  Rogers  v.  Hill,  22  R.  I.  496,  ace. 
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quarterh-  settlement)  to  part  payment  for  the  same,  but  in  no  case  to 
exceed  £80  per  cent  on  the  sum  insured,  until  a  final  account  of  the 
proceeds  of  the  sale  of  the  materials  is  furnished  to  the  underwriters. 
That  the  sum  to  be  paid  by  this  association  to  any  suffering  member 
for  any  loss  or  damage  shall,  in  the  first  instance,  be  ascertained  and 
settled  b}'  the  committee ;  and  the  suffering  member,  if  he  agrees  to 
accept  such  sum  in  full  satisfaction  of  his  claim,  shall  be  entitled  to 
demand  and  sue  for  the  same  as  soon  as  the  amount  to  be  paid  has 
been  so  ascertained  and  settled,  but  not  before,  which  can  onl}'  be 
claimed  according  to  the  customary  mode  of  paj'ment  in  use  by  the 
societ}'."  The  declaration  then  alleged  that  the  plaintiff  "has  per- 
formed all  the  conditions  and  things  on  his  part  by  the  said  contract, 
polic}',  rules,  and  regulations  to  be  performed  ;  but  that  although  he 
has  always  been  ready  and  willing  that  such  loss  should  be  ascertained 
and  settled  b}'  the  said  committee  according  to  the  rules  of  the  said 
association  of  which  the  defendant  had  notice  ;  and  although  the  plain- 
tiff has  requested  the  defendant  and  the  said  committee  so  to  ascertain 
the  said  loss,  and  although  a  reasonable  time  for  them  so  to  do  elapsed 
before  the  commencement  of  this  suit,  j'et  the  said  committee  has 
refused  and  neglected  so  to  do ;  and  although  two  months  have  expired 
since  the  date  of  the  first  quarterly  settlement  of  the  said  association 
which  occurred  next  after  the  said  committee  had  notice  of  the  said 
loss  ;  and  although  a  final  account  of  the  proceeds  of  the  sale  of  the 
materials  of  the  said  ship  was  furnished  to  the  underwriters  of  the 
said  polic}',  in  accordance  with  the  said  rules,  long  before  the  com- 
mencement of  this  suit ;  and  although  a  reasonable  time  for  the  defend- 
ant and  the  said  committee  to  pay  the  said  loss  elapsed  before  the 
commencement  of  this  suit,  3'et  neither  the  defendant  nor  the  said 
committee  has  paid  such  loss,  or  any  part  thereof." 

The  defendant  pleaded  several  pleas,  but  the  only  pleas  material  to 
the  case  of  this  policy  are  the  fifth  and  sixth. 

The  fifth  plea  stated  that  one  of  the  rules  and  regulations  of  the 
Newcastle  A  1  Insurance  Association  is  as  follows:  "25.  That  the 
sum  to  be  paid  by  this  association  to  any  suffering  member,  for  any 
loss  or  damage,  shall  in  the  first  instance  be  ascertained  and  settled  by 
the  committee,  and  the  suffering  member,  if  he  agrees  to  accept  such 
sum  in  full  satisfaction  of  his  claim,  shall  be  entitled  to  demand  and 
sue  for  the  same  as  soon  as  the  amount  to  be  paid  has  been  so  ascer- 
tained and  settled,  but  not  before,  which  can  onl}'  be  claimed  according 
to  the  customary  mode  of  payment  in  use  by  the  society.  And  if  a 
difference  shall  arise  between  the  committee  and  any  suffering  member, 
relative  to  tlie  settling  any  loss  or  damage,  or  to  a  claim  for  average, 
or  any  other  matter  relating  to  the  insurance,  in  such  case  the  member 
dissatisfied  shall  select  one  arbitrator  on  his  or  her  behalf,  and  the 
committee  shall  select  another.  And  if  the  committee  refuse  for  four- 
teen days  to  make  such  selection,  the  suffering  member  shall  select  two, 
and  in  either  case  the  two  selected  shall  forthwith  select  a  third,  which 
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three  arbitrators,  or  any  two  of  them,  shall  decide  upon  the  claims  and 
matters  in  dispute,  according  to  the  rules  and  customs  of  the  club,  to 
be  proved  on  oath  by  the  secretary."  "  And  in  all  cases  where  arbi- 
tration is  resorted  to,  the  settlement  of  the  committee  to  be  wholly 
rescinded,  and  the  statement  begun  de  novo.  Provided  always  (and  it 
is  hereby  expressly  declared  to  be  a  part  of  the  contract  of  insurance 
between  the  members  of  this  association),  that  no  member  who  refuses 
to  accept  the  amount  of  any  loss  as  settled  by  the  committee  herein- 
before specified,  in  full  satisfaction  of  such  loss,  shall  be  entitled  to 
maintain  any  action  at  law,  or  suit  in  equity,  on  his  policy,  until  the 
matters  in  dispute  shall  have  been  referred  to,  and  decided  by,  arbitra- 
tors, appointed  as  hereinbefore  specified  ;  and  then  only  for  such  sum 
as  the  said  arbitrators  shall  award.  And  the  obtaining  the  decision  of 
such  arbitrators  on  the  matters  and  claims  in  dispute  is  hereby  declared 
to  be  a  condition  precedent  to  the  right  of  any  member  to  maintain  any 
such  action  or  suit." 

The  plea  then  stated  that  "  the  said  committee,  in  pursuance  of  the 
said  rule,  proceeded  to  ascertain  and  settle  the  said  loss,  but  before 
they  had  ascertained  or  settled  it  a  difference  and  dispute  arose,  which 
has  ever  since  existed  between  the  said  committee  and  the  said  plaintiff, 
relating  to  the  said  insurance,  to  wit,  as  to  the  extent  of  the  said  loss, 
and  as  to  the  repairs  done  to  the  said  ship,  and  as  to  the  sum  to  be 
paid  by  the  said  association  to  the  plaintiff  in  respect  of  such  loss  ;  by 
reason  and  means  and  in  consequence  of  which  difference  and  dispute 
the  said  loss  never  has  been  ascertained  or  settled  by  the  said  com- 
mittee." Averment  of  readiness  and  willingness  hy  the  committee  to 
refer,  and  the  refusal  of  the  plaintiff  so  to  do;  "and  the  matters 
of  the  said  difference  and  dispute  have  not  nor  has  any  of  them 
been  referred  to  arbitrators  or  decided,  nor  has  the  said  loss  been 
ascertained  or  settled  by  arbitrators,  as  b}"  the  said  rule  is  in  such  case 
required." 

The  sixth  plea  stated  "that  the  said  committee  did  not  refuse  or 
neglect  to  ascertain  the  said  loss  as  alleged,  but,  on  the  contrary,  the 
defendant  says  that  the  committee  did  within  a  reasonable  time  in  that 
behalf,  and  before  the  commencement  of  this  action,  ascertain  and 
settle  the  sum  to  be  paid  b}-  the  said  association  to  the  plaintiff  for  the 
said  loss,  as  the  plaintiff  well  knew ;  but  the  plaintiff  was  dissatisfied 
with  the  settlement  so  made  by  the  said  committee,  and  declined  to 
accept  the  sum  at  which  they  so  ascertained  and  settled  the  said  loss ; 
and  thereupon  a  difference  and  dispute  arose,  which  has  ever  since 
existed  between  the  said  committee  and  the  said  plaintiff,  relating  to 
the  said  insurance,  to  wit,  as  to  the  extent  of  the  said  loss,  and  as  to 
the  sum  to  be  paid  b}'  the  said  association  to  the  plaintiff  in  respect  of 
such  loss."  The  plea  then  alleged  that  the  rule  set  out  in  the  fifth  plea 
was  binding  on  the  plaintiff  and  defendant,  and  stated,  as  before,  that 
the  defendant  and  the  committee  were  willing  to  refer,  but  this  the 
plaintiff  refused,  etc. 
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Demurrer  and  joinder.  Upon  the  argument  of  the  demurrers  at  the 
sittings  after  Hilary  Terra,  1853,  the  Court  of  Exchequer  gave  judg- 
ment for  the  plaintiff  in  error. 

On  error  brought  the  Court  of  Exchequer  Chamber  reversed  that 
judgment,  and  gave  judgment  for  the  defendant  in  error.  This  writ  of 
error  was  thereupon  brought. 

The  judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Baron 
Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice  Maule,  Mr.  Justice  Cress- 
well,  Mr.  Justice  Wightman,  Mr.  Justice  Erie,  Mr.  Justice  Williams, 
Mr.  Baron  Martin,  Mr.  Justice  Crompton,  and  Mr.  Justice  Crowder 
attended. 

Mr.  Atherton  and  Mr.  C.  E.  Pollock  for  the  plaintiff  in  error. 

Mr.  BramweU  and  Mr.  Manisty^  for  the  defendant  in  error. 

The  following  question  was  put  to  the  judges  :  "  Whether,  looking  at 
the  record  in  this  case  the  judgment  ought  to  be  given  for  the  plaintiff 
in  error  or  for  the  defendant  in  error." 

The  Lord  Chancellor,  after  stating  the  nature  of  the  action  and 
the  pleadings,  said  :  This  question  appears  to  me  to  be  one  merely  of 
construction  of  the  policy.  For  there  is  no  doubt  of  the  general  prin- 
cii)le  which  was  argued  at  your  Lordships'  bar,  that  parties  cannot  by 
contract  oust  the  ordinar}^  courts  of  their  jurisdiction.  That  has  been 
decided  in  man}-  cases.  Perhaps  the  first  case  I  need  refer  to  was  a  case 
decided  about  a  century  ago,  —  Kill  v.  Hollister,  1  Wils.  p.  129.  That 
was  an  action  on  a  policy  of  insurance,  in  which  there  was  a  clause 
that  in  case  of  an}'  loss  or  dispute  it  should  be  referred  to  arbitration. 
It  was  decided  that  there  an  action  would  lie,  although  there  had  been 
no  reference  to  arbitration. 

Then,  after  the  lapse  of  about  half  a  century,  occurred  a  case  before 
Lord  Kenyon,  and  from  the  language  that  fell  from  that  learned  judge, 
many  other  cases  had  probabh'  been  decided  which  are  not  reported  ; 
but  in  the  time  of  Lord  Kenyon  occurred  the  case  which  is  considered 
the  leading  case  upon  this  subject,  the  case  of  Thompson  v.  Charnock, 
8  T.  R.  139.  This  was  an  action  upon  a  charter-party,  in  which  there 
was  a  stipulation  that  if  any  difference  should  arise  it  should  be 
referred  to  arbitration.  That  clause  was  pleaded  in  bar  to  the  action 
which  had  been  brought  upon  a  breach  of  the  covenant,  with  an  aver- 
ment that  the  defendant  had  been  and  always  was  ready  to  refer  the 
matter  to  arbitration.  That  was  held  to  be  a  bad  plea,  upon  the  ground 
that  a  right  of  action  had  accrued,  and  that  the  fact  that  the  parties 
had  agreed  that  the  matter  should  be  settled  by  arbitration  did  not 
oust  the  jurisdiction  of  the  courts. 

Just  about  the  same  time  occurred  a  case  in  the  Court  of  Common 
Pleas,  when  that  court  was  presided  over  b}'  Lord  Eldon,  the  case  of 
Tatteisall  /;,  Groote,  2  B.  &  P.  131.  That  was  an  action  by  the  ad- 
ministratrix of  a  deceased  partner  against  a  surviving  partner,  tor  not 
naming  an  arbitrator,  pursuant  to  a  covenant  in  the  deed  of  partner- 
ship.    To  that  action  there  was  a  demurrer,  and  the  demurrer  was 
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allowed.  But  that  case,  I  think,  can  afford  very  little  authority  in  the 
present  action,  or  in  actions  similar  to  the  present,  because  there  the 
covenant  was  only  that  if  any  dispute  arose  between  the  partners,  they 
would  name  an  arbitrator.  One  of  the  partners  died,  and  his  adminis- 
tratrix brought  an  action,  and  Lord  Eldon  pointed  out  that  the  cove- 
nant did  not  apply  to  a  case  where  one  of  the  partners  was  dead,  and 
an  action  was  brought  by  his  representatives.  Therefore,  in  truth,  that 
amounts  to  no  decision  whatever  upon  the  general  question. 

There  was  then  a  case  before  Sir  Lloyd  Kenyon  at  the  Rolls,  of 
Halfhide  v.  Penning,  2  Brown,  C.  C.  336,  in  which  he  held  a  different 
doctrine.  That  was  a  bill  for  an  account  of  partnership  transactions. 
The  plea  to  that  bill  was,  that  the  articles  contained  an  agreement  that 
any  difference  which  should  arise  should  be  settled  b}-  arbitration  ;  and 
the  Master  of  tiie  Rolls  allowed  that  plea.  But  I  think  that  case  cannot 
be  relied  upon,  because  it  has  been  universally  treated  as  having  pro- 
ceeded upon  an  erroneous  principle.  There  is  no  doubt  that  where  a 
right  of  action  has  accrued,  parties  cannot  by  contract  sa}'  that  there 
shall  not  be  jurisdiction  to  enforce  damages  in  respect  of  that  right  of 
action.  Now  this  doctrine  depends  upon  the  general  policy  of  the  law, 
that  parties  cannot  enter  into  a  contract  which  gives  rise  to  a  right  of 
action  for  the  breach  of  it,  and  then  withdraw  such  a  case  from  the 
jurisdiction  of  the  ordinary  tribunals.  But  surely  there  can  be  no 
principle  or  policy  of  the  law  which  prevents  parties  from  entering  into 
such  a  contract  as  that  no  breach  shall  occur  until  after  a  reference  has 
been  made  to  arbitration.  It  appears  to  me  that  in  such  cases  as  that, 
the  policy  of  the  law  is  left  untouched. 

And  that,  I  take  it,  is  what  was  alluded  to  b}*  Lord  Hardwicke,  in 
the  case  of  Wellington  v.  Mackintosh,  2  Atk.  569,  which  was  this  :  The 
articles  of  partnership  in  that  case  contained  a  covenant  that  any  dis- 
pute should  be  referred.  A  bill  was  filed  by  one  of  the  partners,  and  a 
plea  set  up  that  covenant  to  refer  as  a  bar  to  the  bill.  Lord  Hardwicke 
overruled  the  plea,  but  said  that  the  parties  might  have  so  framed  the 
deed  as  to  oust  the  jurisdiction  of  the  court.  I  take  it  that  what  Lord 
Hardwicke  meant  was,  that  the  parties  might  have  so  framed  the  stipu- 
lations amongst  themselves  that  no  right  of  action  or  right  of  suit 
should  arise  until  a  reference  had  been  previously  made  to  arbitration. 
I  think  it  may  be  illustrated  thus  :  If  I  covenant  with  A.  to  do  particu- 
ular  acts,  and  it  is  also  covenanted  between  us  that  any  question  that 
may  arise  as  to  the  breach  of  the  covenants  shall  be  referred  to  arbi- 
tration, that  latter  covenant  does  not  prevent  the  covenantee  from 
bringing  an  action.  A  right  of  action  has  accrued,  and  it  would  be 
against  the  policy  of  the  law  to  give  effect  to  an  agreement  that  such 
a  right  should  not  be  enforced  through  the  medium  of  the  ordinary 
tribunals.  But  if  I  covenant  with  A.  B.  that  if  I  do  or  omit  to  do  a 
certain  act,  then  I  will  pay  to  him  such  a  sum  as  J.  S.  shall  award  as 
the  amount  of  damage  sustained  by  him,  then,  until  J.  S.  has  made  his 
award,  and  I  have  omitted  to  pay  the  sum  awarded,  vay  covenant  has 
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not  been  broken,  and  no  right  of  action  has  arisen.  The  policy  of  the 
law  does  not  prevent  parties  from  so  contracting.  And  the  question  is 
here,  what  is  the  contract?  Does  an}-  right  of  action  exist  until  the 
amount  of  damage  has  been  ascertained  in  the  specified  mode?  I  think 
clearlj'  not.  The  stipulation  here  is,  that  the  sum  to  be  paid  to  the 
suffering  member  shall  be  settled  hy  the  committee.  Certain  proceed- 
ings are  provided  to  obtain  the  decision  of  arbitrators,  and  there  is  this 
express  stipulation,  that  "  the  obtaining  the  decision  of  such  arbitrators 
on  the  matters  and  claims  in  dispute  is  hereby'  declared  to  be  a  condi- 
tion precedent  to  the  right  of  any  member  to  maintain  any  such  action 
or  suit." 

That  the  meaning  of  the  parties  therefore  was,  that  the  sum  to  be 
recovered  should  be  only  such  a  sum  as,  if  not  agreed  upon  in  the  first 
instance  between  the  committee  and  the  suffering  member,  should  be 
decided  by  arbitration,  and  that  the  sum  so  ascertained  by  arbitration, 
and  no  other,  should  be  the  sum  to  be  recovei'ed,  appears  to  me  to  be 
clear  beyond  all  possibilitj'  of  controvers}'.  And  if  that  was  their 
meaning,  the  circumstance  that  thej-  have  not  stated  that  meaning  in 
the  clearest  terms,  or  in  the  most  artistic  form,  is  a  matter  utterly 
unimportant.  What  the  court  below  had  to  do  was  to  ascertain  what 
the  meaning  of  the  parties  was  as  deduced  from  the  language  the}*  have 
used.  It  appears  to  me  perfectl}'  clear  that  the  language  used  indicates 
this  to  have  been  their  intention :  that,  supposing  there  was  a  differ- 
ence between  the  person  who  had  suffered  loss  or  damage  and  the 
committee  as  to  what  amount  he  should  recover,  that  was  to  be  ascer- 
tained in  a  particular  mode,  and  that  until  that  mode  had  been  adopted, 
and  the  amount  ascertained  according  to  that  mode,  no  right  of  action 
should  exist.  In  other  words,  that  the  right  of  action  should  be, 
not  for  what  a  jur^'  should  say  was  the  amount  of  the  loss,  but  for  what 
the  persons  designated  in  that  particular  form  of  agreement  should  so 
say. 

It  was  argued  that  here  the  arbitrators  were  to  decide,  not  the  mere 
amount,  but  other  matters,  as,  for  instance,  what  average  was  to  be 
allowed,  whether  there  had  been  a  loss,  and  a  variety  of  other  matters 
which  were  ingeniously'  suggested  at  3'our  Lordships'  bar.  In  the  first 
place,  if  that  had  been  so,  it  would  not  necessarily  change  my  view  of 
the  case.  I  am  not  at  all  clear  that  it  is  not  so.  I  observe  the  learned 
judges  differed  about  that.  I  do  not  think  it  necessar}-  to  go  into  that, 
because  I  am  quite  prepared  to  say  tiiat,  in  m}'  view  of  the  case,  that 
makes  no  difference  at  all.  If,  in  consideration  of  a  sum  of  money  paid 
to  me  by  A.  B.,  I  agree  with  him  that,  in  case  J.  S.  should  decide  that 
A.  B.  had  fulfilled  certain  conditions,  and  had  sustained  certain  damage, 
and  J.  S.  should  make  his  award  accordingly,  I  would  pay  to  A.  B.  the 
sum  so  ascertained  and  awarded,  no  right  of  action  would  exist  until 
J.  S.  had  made  his  award. 

I  do  not  go  into  the  question,  therefore,  whether  in  this  case,  accord- 
ing to  the  true  construction  of  the  contract,  the  amount  of  damage  alone 
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is  to  be  ascertained,  because,  in  my  view  of  the  case,  the  principle  goes 
much  further.  It  appears  to  me  perfectly  clear  that  until  the  award 
was  made,  no  right  of  action  accrued,  and  consequently  the  judgment 
of  the  court  below,  reversing  the  judgment  of  the  Court  of  Exchequer, 
and  allowing  the  plea,  was  a  perfectly  correct  judgment. 

Your  Lordships  have  had  the  benefit  of  the  attendance  of  the  learned 
judges  on  the  argument  in  this  case.  They  have  differed  in  their 
opinion  upon  it ;  there  was  a  majority,  but  a  bare  majority',  in  favor  of 
the  view  which  I  have  taken  of  this  case.  Whichever  wa}'  the  pre- 
ponderance of  opinion  among  the  learned  judges  ma}-  be,  and  however 
great  it  ma}'  be  either  way,  of  course  the  ultimate  decision  rests  with 
your  Lordships ;  but  it  is  alwaj's  satisfactory  to  J  now  that  the  view 
taken  by  your  Lordships  is  in  concurrence  with  the  opinion  of  the 
learned  judges.  Here  it  is  in  concurrence  with  the  opinion  of  a 
majorit}',  though  but  a  slender  majority.  However,  I  entirely  agree 
with  the  majority  ;  and  I  therefore  humbly  move  j'our  Lordships  that 
the  judgment  below  be  affirmed,  and  that  judgment  be  given  for  the 
defendant  in  error,  with  costs.^ 

1  Justices  Coleridge,  Cresswell,  Wightman,  and  Crowder,  in  answer  to  the 
inquiry  of  the  Lords,  delivered  opinions  in  favor  of  the  defendant  in  error.  Justice 
Crompton  and  Barons  Alderson  and  Martix  delivered  contrary  opinions.  Lord 
Campbell  delivered  an  opinion  concurring  with  the  Lord  Chancellor. 

In  Viney  v.  Bignold,  20  Q.  B.  D.  172,  Wills,  J.,  said:  "The  principle  on  which 
cases  such  as  the  present  ought  to  be  decided  is  very  clear,  and  it  is  this.  The  court 
must  look  and  see  what  the  covenant  is.  If  tiiere  is  a  covenant  to  pay  the  amount  of 
the  loss,  accompanied  by  a  collateral  provision  that  the  amount  shall  be  ascertained 
by  arbitration,  such  arbitration  is  not  a  condition  precedent  to  the  maintenance  of  an 
action  on  the  covenant;  but  if  the  parties  have  covenanted  that  the  liability  is  only  to 
arise  after  the  amount  has  been  adjusted  by  arbitration,  then  such  adjustment  is  a 
condition  precedent  to  the  right  to  recover."  Elliott  v.  Royal  Ex.  Ass.,  L.  R. 
2  Ex.  237 ;  Dawson  v.  Fitzgerald,  1  Ex.  D.  257  ;  Collins  v.  Locke,  4  A.  C.  67-t ;  Bab- 
bage  V.  Coulburn,  9  Q.  B.  D.  235;  Caledonian  Ins.  Co.  v.  Gilmour,  [1893]  A.  C.  85; 
Trainor  v.  Phoenix  Fire  Ass.  Co.,  65  L.  T.  825 ;  Manchester  Ship  Canal  Co.  v.  Pearson, 
[1900]  2  Q.  B.  606 ;  Spurrier  v.  La  Cloche,  [1902]  A.  C.  446  ace.  Compare  Edwards 
V.  Aberayron  Ins.  Soc,  1  Q.  B.  D.  563. 

A  test  apparently  intended  to  be  similar  to  that  adopted  by  the  English  Courts 
was  adopted  in  the  following  cases:  Hamilton  v.  Home  Ins.  Co.,  137  U.  S.  370; 
Crossley  v.  Conn.  Ins.  Co.,  27  Fed.  Rep.  30  ;  Kahnweiler  v.  Phoenix  Ins.  Co.,  57  Fed. 
Rep.  562;  67  Fed.  Rep.  486;  Connecticut  Ins.  Co.  v.  Hamilton,  59  Fed.  Rep.  258; 
Mutual  Ins.  Co.  v.  Alvord,  61  Fed.  Rep.  755;  Old  Saucelito  Co.  v.  Commercial  Ass. 
Co.,  66  Cal.  253 ;  Adams  v.  South  British  Ins.  Co.,  70  Cal.  198  ;  Carroll  v.  Girard 
Ins.  Co.,  72  Cal.  297  ;  Denver,  &c.  R.  R.  Co.  i;.  Riley,  7  Col.  494;  Denver,  &c.  Co.  v. 
Stout,  8  Col.  61  ;  Union  Pacific  Co.  v.  Anderson,  11  Col.  293  ;  Hanover  Fire  Ins.  Co. 
t'.  Lewis,  28  Fla.  209  ;  Liverpool  Ins.  Co.  v.  Creighton,  51  Ga.  95  ;  Southern  Ins.  Co. 
V.  Turnley,  100  Ga.  296;  Birmingham  Ins.  Co.  r.  Pulver,  126  111.  329,  338;  Lesure 
Lumber  Co.  r.  Mutual  Fire  Ins.  Co.,  101  Iowa,  514;  Zalesky  t".  Home  Ins.  Co.,  102 
Iowa,  613  ;  Read  v.  State  Ins.  Co.,  103  Iowa,  307  ;  Dee  v.  Key  City  Ins.  Co.,  104  Iowa, 
167  ;  Fisher  v.  Merchants'  Ins.  Co.,  95  Me.  486;  Chippewa  Lumber  Co.  v.  Phenix  Ins. 
Co.,  80  Mich.  116;  Guthat  v.  Gow,  95  Mich.  527;  Boots  v.  Steinberg,  100  Mich.  134; 
Weggner  v.  Greenstine,  114  Mich.  310  ;  Gasser  v.  Sun  Fire  Office,  42  Minn.  315; 
Mosness  v.  German  American  Ins.  Co.,  50  Minn.  341  ;  Levine  v.  Lancashire  Ins.  Co., 
66  Minn.  138;  Wolff  v.  Liverpool  Ins.  Co.,  50  X.  J.  L.  4.53;  Delaware  &  H.  C.  Co.  v. 
Peon.  Coal  Co.,  50  N.  Y.  250;  Seward  v.  Rochester,  109  N.  Y.  169;  National  Co.  v. 
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WILLIAM  LIVINGSTON  v.   ANTONIO  RALLI. 

In  the   Queen's   Bench,  Trinity  Term,    1855. 
[Reported  in  5  Ellis  ^'  Blackburn,  132.] 

Count  that,  by  a  contract,  plaintiff  agreed  to  buy  of  defendant,  and 
defendant  to  sell  to  plaintiff,  a  cargo  of  wheat,  on  certain  terms  men- 
tioned in  the  contract,  "and  that,  should  any  difference  arise  as  to  that 
contract,  the  same  should  be  left  to  arbitration  in  London,  in  the  usual 
manner ;  that  is  to  a}-,  the  arbitration  of  two  London  corn  factors,  one 
to  be  chosen  by  plaintiff  and  the  other  by  defendant,  or  an  umpire  to 
be  chosen  by  such  arbitrators  in  case  of  difference."  Averment  that 
the  cargo  of  wheat  arrived,  and  was  accepted,  and  the  price  paid  by 
plaintiff  to  defendant,  according  to  the  agreement,  and  that  a  differ- 
ence thereupon  and  before  this  suit  arose  between  plaintiff  and  defend- 
ant as  to  the  said  contract,  which  difference  ought  to  have  been  left  to 
arbitration  in  manner  so  agreed  as  aforesaid.  General  averment  of  per- 
formance by  plaintiff,  and  of  lapse  of  reasonable  time  for  appointing  an 
arbitrator.  Breach  :  that  defendant  refused  to  concur  with  plaintiff  in 
referring  the  said  difference,  or  procuring  it  to  be  disposed  of  by  arbi- 
tration in  the  said  usual  manner,  and  wrongfully  hindered  and  prevented 
its  being  so  left  or  disposed  of. 

Plea,  setting  out  the  contract  in  hcec  verba  &s  follows:  "London, 
21st  January,  1854.  Sold  by  order  and  on  account  of  Messrs.  A.  Ralli 
&  Co.,  to  our  principals  the  cargo  of  Taganrog  Ghirka  wheat  shipped 
at  Taganrog  on  board  the  Mary  and  Ellen,  and  consisting  of  2630 
chetwerts  of  10  poods,  as  per  bill  of  lading  dated  the  12th  November, 
at  the  price  of  75  s.  say  seventy-five  shillings  per  quarter,  free  on 
board  there,  including  freight  and  insurance  (the  latter  free  from 
war  risk),  to  a  safe  port  in  the  United  Kingdom,  calling  for  orders. 
Reckoning  72  quarters  for  every  108  chetwerts  of  10  poods  shipped. 
No  charge  to  be  made  for  demurrage.     The  sale  subject  to  the  arrival 

Hudson  River  Co.,  170  N.  Y.  439;  Keefe  i-.  National  Soc,  4  N.  Y.  App.  Div.  392; 
Spink  V.  Co-operative  Ins.  Co.,  25  N.  Y.  App.  Div.  484;  Van  Note  v.  Cook,  S.'i  N.  Y. 
App.  Div.  55;  Pioneer  Mfg.  Co.  v.  Pho;nix  A.ss.  Co.,  106  N.  C.  '28  (see,  however, 
Pioneer  Mfg.  v.  Phcunix  A.ss.  Co.,  HON.  C.  176;  Uhrig  v.  Williamsburg  Ins.  Co., 
116  N.  C.  491 ) ;  Mottongahela  Nav.  Co.  j'.  P'enlon,  4  W.  &  S.  205 ;  lieynolds  v.  Cald- 
well,  51  Pa.  298;  Gowen  v.  Pierson,  166  Pa.  258;  Chandley  y.  Cambridge  Springs, 
200  Pa.  230,  232;  Scottish  Ins.  Co.  v.  Clancy,  71  Tex.  5;  American  Ins.  Co.  v.  Bass 
Bros.,  90  Tex.  380,  382  ;  Van  Home  v.  Watrous,  10  Wash.  525  ;  Zindorf  Co.  v.  Western 
Co.,  27  Wash.  31  {nonf.  Winsor  v.  German  Soc,  72  Pac  Rep.  66) ;  Chapman  v.  Rock- 
ford  Ins.  Co.,  89  Wis.  572.  See  also  Randall  v.  PhcEnix  Ins.  Co.,  10  Mont.  362; 
Kahn  v.  Traders'  Ins.  Co.,  4  Wyo.  419.  In  many  of  the.'ie  cases,  however,  the  court 
considered  not  only  the  question  whether  the  provision  for  arbitration  was  expressed 
as  a  condition  precedent  or  as  a  collateral  promise,  but  also  the  question  whether  the 
agreement  for  arbitration  related  to  the  liability  under  the  contract  or  to  the  amount 
of  damages. 
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of  the  wheat  in  good  order  and  condition  at  port  of  call ;  a  slight  dry 
warmth,  so  long  as  the  wheat  is  not  injured  for  miller's  use,  is  not  to 
be  objected  to.  Should  the  cargo  not  arrive  in  good  order  and  condi- 
tion, with  the  above  exception,  it  is  either  to  be  accepted  or  rejected 
within  24  hours  of  the  receipt  of  the  report  and  samples  by  us  for  the 
buyer.  The  cargo  to  be  examined  at  Queenstown  by  Messrs.  James 
Scott  &  Compan}-,  and  at  Falmouth  by  Messrs.  Lashbrooke  &  Hunt. 
Should  the  cargo  be  accepted,  the  buyer  is  to  take  all  risk  from  port  of 
shipment.  Payment  to  be  made  in  cash,  less  discount  for  the  unex- 
pired term  of  three  months  from  date  of  bill  of  lading,  on  landing 
same,  together  with  approved  policies  of  insurance.  Should  the  cargo 
be  rejected,  the  monc}-  to  be  returned  with  interest.  Should  any 
difference  arise  as  to  this  contract,  the  same  is  to  be  left  to  arbitra- 
tion in  London  in  the  usual  manner."  Averment:  "That  the  said 
supposed  difference  in  the  declaration  mentioned  was  a  difference 
concerning  a  claim  and  demand  made  by  plaintiff  upon  defendant 
for  compensation  for  damages  alleged  to  be  payable  by  defendant  to 
the  plaintiff  by  reason  of  the  said  cargo  of  the  said  wheat  being  deficient, 
as  amounting  to  a  less  quantity  than  the  quantities  of  2630  chetwerts 
of  10  poods,  as  per  bill  of  lading  in  the  said  agreement  mentioned,  and 
was  no  other  difference  whatsoever."  Whereupon  the  defendant  refused 
and  declined  to  concur  in  referring  the  said  supposed  difference  to 
arbitration,  as  in  the  declaration  is  alleged. 

Demurrer.     Joinder. 

Willes,  in  support  of  the  demurrer. 

Jos.  Kay,  contra. 

LoKD  Campbell,  C.  J.^  I  have  a  very  great  respect  for  the  doubts 
of  Lord  Eldon  ;  and  he  seems,  in  Tattersall  v.  Groote,^  to  doubt  much 
whether  such  a  contract  as  the  present  was  not  altogether  nugatory  ; 
but  I  cannot  bring  myself  to  doubt  that,  on  principle,  an  action  lies  on 
it.  There  is  a  sufficient  consideration  to  support  any  promise ;  and 
there  is  an  express  promise  to  refer  any  disputes  that  may  arise.  Why 
should  not  such  a  promise  be  binding,  and  one  for  the  breach  of  which 
an  action  would  lie  ?  Can  it  be  said  that  such  an  agreement  is  void  as 
being  immoral,  or  as  contrary  to  public  policy  ?  It  seems  to  me,  on 
the  contrary,  that  it  is  a  very  judicious  and  proper  arrangement,  and 
that  it  would  be  a  strange  restriction  on  the  liberty'  of  the  subject  if 
parties  could  not  make  such  an  agreement  if  they  please. 

Then,  as  to  the  authorities.  It  certainly  seems  that,  in  Tattersall  v. 
Groote,^  Lokd  Eldon  expressed  much  doubt :  but  neither  in  that  case 
nor  in  any  other  was  there  a  decision  that  an  action  could  not  be  main- 
tained on  such  an  agreement:  and,  ever  since  I  have  known  Westmins- 
ter Hall  at  least,  the  opinion  of  the  profession  has  been  that,  though 
such  a  prospective  agreement  of  reference  could  not  bar  an  action  in 

^  CoLKKiDGE  and  Eblb,  JJ.,  delirered  concurring  opinions.  Cbompton,  J.,  alao 
concurred. 

«  2  B.  &  P.  131. 
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the  courts  of  law,  yet  an  action  was  maintainable  for  the  breach  of  it. 
There  seems  at  one  time  to  have  prevailed  in  our  courts  a  horror  of  a 
domestic  forum  which  I  can  neither  S3'mpathize  with  nor  account  for ; 
but  the  Legislature  has  recently,  in  The  Common  Law  Procedure  Act, 
1854  (17  &  18  Vict.  c.  125),  sect.  11,  made  a  provision  in  such  cases, 
not  that  the  agreement  to  refer  shall  be  pleadable  in  bar,  but  that  the 
Court  may  stop  the  action.  This  shows  the  opinion  of  the  Legislature 
that  such  agreements  are  not  contrary  to  public  policy.  For  these 
reasons  I  entertain  no  doubt  that  the  action  lies. 

Then  it  is  shown  that  there  was  no  real  difference  to  refer?  The 
count  avers  that  there  was.  The  plea  admits  that  there  was  a  differ- 
ence, which  it  states,  and  which,  it  is  contended,  has  been  already 
decided.  But  I  cannot  say  that  this  is  not  a  fair  subject  of  difference. 
I  do  not  know  what  evidence  ma}'  be  brought  before  the  arbitrator,  or 
how  he  may  decide.  I  think  if  there  was  no  real  dispute  that  would  be 
a  bar :  but  that  should  be  so  pleaded  that  the  plaintiff  might  take  issue 
upon  it ;  and  then  a  jury  would  decide  if  there  was  a  real  difference  or 
not.^ 


AUGUSTINE  K.   WHITE  v.   MIDDLESEX  RAILROAD 
COMPANY. 

Supreme  Judicial  Court  of  Massachusetts,  March  7  — 

June   21,  1883. 

[Reported  in  135  Massachusetts,  216.] 

Contract,  for  money  had  and  received,  to  recover  $65,  deposited  by 
the  plaintiff  with  the  defendant  corporation  under  a  written  agreement 
providing,  among  other  things,  that  the  plaintiff,  who  was  about  to  enter 
the  defendant's  employ  as  a  conductor,  should,  upon  entering  such 
employ,  deposit  the  sum  of  $65,  to  be  retained  by  the  defendant,  to- 
gether with  interest  accrued  thereon  and  all  wages  that  might  be 
due  him,  as  security  for  the  proper  discharge  of  his  duties,  for  the  due 
accounting  for  and  paying  over  to  the  defendant  of  all  fares  re- 
ceived, and  for  the  due  observance  by  him  of  all  the  rules  and  regula- 
tions of  the  defendant ;  that,  in  case  of  a  breach  by  the  plaintiff  of  any 
of  said  rules  and  regulations,  the  defendant  might  retain  the  whole  of 
said  deposit  and  any  interest  thereon,  and  the  amount  of  wages  that 
might  be  due  him,  as  liquidated  damages,  for  such  breach  ;  and  that 
the  defendant's  president  "  shall  be  the  sole  judge  between  the  company 
and  the  conductor  whether  the  company  is  entitled  to  retain  the  whole 

1  Donegal  v.  Verner,  6  Jr.  Rep.  C.  L.  .'504 ;  Hamilton  v.  Home  Ins.  Co.,  137  U.  S. 
370,  385;  Hill  i-.  More,  40  Me.  515,  523,  arc.  See  also  Nute  v.  Hamilton  Mu't.  Ins.  Co., 
6  Gray,  174, 181  ;  Union  Ins.  Co.  v.  Central  Trust  Co.,  157  N.  Y.  633 ;  Gray  v.  Wilson' 
4  Watts,  30,41.  But  only  nominal  damages  are  recoverable.  Leake  on  Contracts 
(4th  eel.),  676;  Munson  u.  Straits  of  Dover  S.  S.  Co.,  99  Fed.  Rep.  787  102  Fed  Rep 
(C.  C.  A.)  926.  ■       ^' 
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or  an}'  part  of  said  $65  and  interest,  and  all  wages  that  maj'  at  any 
time  be  due  him,  as  liquidated  damages.  And  his  certificate  in  writing 
that  the  same  or  any  given  part  thereof,  stated  in  such  certificate,  are  to 
be  so  retained  and  forfeited  to  the  company,  and  of  the  cause  of  such 
retention,  shall  be  a  final  adjudication  thereof,  binding  and  conclusive 
evidence  between  the  parties  in  all  courts  of  justice,  civil  and  criminal, 
both  that  the  amount  thereby  certified  as  the  true  amount  to  be  forfeited 
and  retained  has  become  and  is  so  forfeited  and  retained  b}'  the  com- 
pany, and  that  that  has  happened  which  in  such  certificate  is  certified  to 
be  the  cause,  and  that  it  is  a  lawful  and  sufficient  cause  for  such 
retention  ;  and  such  certificate  shall  bar  the  conductor  of  all  right,  under 
any  circumstances,  to  recover  the  moneys  so  certified  to  be  forfeited  and 
retained,  or  an}'  part  thereof." 

The  case  was  submitted  to  the  Superior  Court,  and,  after  judgment 
for  the  plaintifl',  to  this  court  on  appeal,  upon  agreed  facts,  in  substance 
as  follows :  — 

The  defendant  received  said  $65  under  said  agreement,  and  the  only 
claim  the  defendant  has  to  such  money  is  by  virtue  of  the  agreement  and 
the  president's  certificate  indorsed  thereon,  as  follows:  '^'  By  virtue  of 
the  written  agreement,  and  under  the  power  therein  conferred  upon  me, 
I,  Charles  E.  Powers,  president  of  said  Middlesex  Railroad  Company, 
do  hereby  adjudge  and  decide  that  said  railroad  company  is  entitled  to 
retain  the  whole  of  the  $65  deposited  with  it  under  said  agreement, 
together  with  all  the  interest  thereon,  and  the  same  is  hereby  declared 
to  be  forfeited  to  the  said  railroad  company  on  account  of  the  breach 
by  the  within-named  Augustine  K.  White,  conductor,  of  the  fourth 
clause  of  said  agreement  [which  related  to  the  faithful  discharge  of  hig 
duties  as  conductor]  and  of  the  sixty-fifth  and  sixty-sixth  rules  and 
regulations  of  the  Middlesex  Railroad  Company." 

The  rules  and  regulations  above  referred  to  were  as  follows  :  "  65.  The 
punch  must  be  used  to  cancel  and  record  a  fare  for  each  and  every  per- 
son over  three  years  of  age  who  rides  upon  the  car.  66.  As  soon  as 
fare  has  been  received  from  one  person  the  punch  must  be  used  in  the 
presence  of  such  person,  to  record  such  fare  or  fares,  before  another 
one  is  taken  up.  Failure  to  comply  with  this  rule,  in  every  instance 
will  be  positive  cause  of  dismissal." 

The  plaintiff  contends  that  this  money  should  be  paid  to  him  for  the 
reason  that  the  agreement  was,  on  its  face,  unconscionable  and  void, 
and  against  public  policy. 

The  defendant  contends  that  the  agreement  was  valid,  legal,  and  final 
between  the  parties. 

If  the  court  should  be  of  opinion  that  the  agreement  was  void,  judg- 
ment was  to  be  entered  for  the  plaintiff;  if  it  was  valid,  judgment  for 
the  defendant. 

L.  M.  Chlld^  for  the  defendant. 

J.  F.  Pickering  and  J.  W.  Pickering,  for  the  plaintiff. 

Field,  J.     If  the  parties  had  an  opportunity  to  appear  and  be  heard 

VOL.  II.  —  30 
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before  the  president  of  the  company,  and  the  plaintiff  had  appeared  and 
been  heard,  and  an  award  had  been  actually  made  that  nothing  was 
due  the  plaintiff,  this  award  would  be  a  bar  to  the  action,  unless  for 
some  cause  it  was  impeached.  The  fact  that  the  arbitrator  was  an 
officer  of  the  defendant  corporation,  as  it  was  known  to  the  plaintiff 
when  he  signed  the  agreement,  would  not  invalidate  the  award.  But  it 
does  not  appear  by  the  agreed  statement  of  facts  that  anj'  hearing  was 
ever  had  before  the  president,  or  that  the  company  ever  made  any 
claim  before  him  that  the  plaintiff  had  not  fully  performed  his  duties, 
or  that  the  plaintiff  ever  had  any  notice  that  the  company  made  anj' 
such  claim,  and  that  the  president  would  proceed  to  hear  the  parties, 
and  adjudicate  upon  the  question  whether  tlie  company  had  the  right 
under  the  agreement  to  retain  the  whole  or  any  part  of  the  $65. 

B}'  the  agreed  facts  it  appears  that  the  contention  between  the  par- 
ties is  not  upon  an  award,  but  upon  the  agreement,  whether  it  is  valid 
or  void  ;  and  that,  if  the  court  is  of  opinion  that  the  agreement  is  void, 
judgment  is  to  be  entered  for  the  plaintiff;  if  it  is  valid,  judgment  to  be 
for  the  defendant.  The  principal  contention  in  argument  on  the  part 
of  the  company  is,  that  this  is  not  an  agreement  to  arbitrate,  but  an 
agreement  that  the  company  may  retain  the  whole  of  the  $65,  or  such 
part  as  the  president  may  adjudge,  and  that,  until  the  president  has 
adjudged  that  the  whole  or  some  part  is  due  to  the  plaintiff,  no  action 
at  law  can  be  maintained  by  him. 

London  Tramways  Co.  v.  Baile}-,  3  Q.  B.  D.  217,  is  almost  identical 
with  the  case  at  bar,  and  the  judgment  was  for  the  company.  See  also 
Wilson  V.  Glasgow  Tramway  &  Omnibus  Co.,  5  Sc.  Sess.  Cas.  (4th  ser.) 
981,  and  Glasgow  Tramway  &  Omnibus  Co.  v.  Dempsa}',  3  Coup.  Just. 
440.  The  decision  in  London  Tramwa3's  Co.  v.  Bailey,  ubi  supra,  was 
by  Mellor  and  Lush,  JJ.,  and  is  put  upon  the  ground  that  the  "  agree- 
ment is  very  like  the  stipulation  that  the  certificate  of  an  architect  or 
engineer  shall  be  conclusive."  It  seems  to  be  the  doctrine  of  the  Eng- 
lish courts  that  agreements  prohibiting  a  part}'  from  bringing  an  action 
or  purporting  to  oust  the  courts  entirely  of  their  jurisdiction,  are  void ; 
that,  in  contracts  in  which  it  is  a  condition  precedent  to  the  right  to 
maintain  an  action  that  there  shall  first  be  a  reference  and  an  award, 
no  action  can  be  maintained  until  this  condition  has  been  complied 
with,  unless,  indeed,  it  becomes  impossible  to  comply  with  it ;  but  if 
the  stipulation  to  refer  to  arbitration  is  collateral  to  the  other  stipula- 
tions of  the  contract,  an  action  can  be  maintained  upon  the  contract 
without  a  reference.  Babbage  v.  Coulburn,  9  Q.  B.  D.  235  ;  Edwards 
V.  Aberayron  Ship  Ins.  Society,  1  Q.  B.  D.  563  ;  Dawson  v.  Fitzgerald, 
1  Ex.  D.  257  ;  Hope  v.  International  Financial  Society,  4  Ch.  D.  327; 
Scott  V.  Liverpool,  3  De  G.  &  J.  334  ;  Ilorton  v.  Sayer,  4  H.  &  N. 
643. 

Scott  r.  Avery,  5  H.  L.  Cas.  811,  left  it  uncertain  whether,  if  in  a 
contract  the  agreement  to  submit  to  arbitration  is  a  condition  precedent 
to  maintaining  the  action,  and  includes  all  disputes  that  may  arise  under 
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Uie  contract,  and  is  not  confined  to  questions  which  affect  the  amount 
of  damages,  it  is,  or  is  not,  void.  The  cases  we  have  cited  show  that 
English  judges  do  not  yet  agree  in  opinion  on  this  question.  The  in- 
clination of  this  court  has  been  to  regard  such  an  agreement  as  void. 
Cobb  V.  New  Enghind  Ins.  Co.,  6  Gray,  192;  Rowe  v.  Williams,  97 
Mass.  163;  Wood  v.  Humphre}-,  114  Mass.  185;  Pearl  v.  Harris,  121 
Mass.  390  ;  Vass  v.  Wales,  129  Mass.  38.  See  also  Trott  v.  City  Ins. 
Co.,  1  Cliff.  439  ;  Mansfield  v.  Doolin,  I.  R.  4  C.  L.  17/ 

If  such  an  agreement  in  a  contract  is  not  void  as  contrar}'  to  the 
policy  of  the  law,  the  whole  doctrine  amounts  to  this,  that  courts  will 
not  specifically  enforce  the  agreement,  but  will  treat  it  as  valid,  and  as 
a  condition  precedent,  or  as  an  independent  stipulation,  according  to 
the  construction  given  to  the  contract. 

The  agreement  in  this  case  seems  to  us  an  attempt  to  oust  courts  en- 
tirely of  jurisdiction  over  the  question  whether  the  defendant  is  entitled 
to  retain  the  whole,  or  some  part,  of  the  $65,  as  liquidated  damages, 
for  a  breach  of  the  contract.  It  regards  this  sum,  or  such  part  of  it  as 
the  president  may  determine,  as  forfeited  by  the  plaintiff,  if  the  presi- 
dent shall  so  certif}'. 

In  Hope  V.  International  Financial  Society,  xibi  siqjra,  the  defendant 
contended  that  the  plaintiff  had  no  standing  in  court,  because  he  had 
forfeited  his  shares  under  the  articles  of  association  by  taking  legal 
proceedings  against  the  company  ;  but  Lord  Justice  James  said  :  "  We 
cannot  listen  to  that  argument.  Any  stipulation  that  a  shareholder 
shall  not  appeal  to  a  court  of  justice  must  be  bad."     4  Ch.  D.  334. 

In  London  Tramways  Co.  v.  Bailey,  ubi  siij)ra,  no  cases  were  cited 
by  the  court,  and  only  Brown  v.  Overbury,  11  Exch.  715,  and  Scott  v. 
Aver}",  iibi  supra,  were  cited  by  counsel.  Brown  v.  Overbury  was  an 
action  to  recover  the  stakes  at  a  steeple  chase,  when  the  stewards,  who, 
by  the  articles,  were  to  decide  the  race,  had  met,  and  were  unable  to 
decide  whose  horse  had  won  ;   and  it  was  held  that  it  was  a  condition 

1  Dickson  Mfg.  Co.  v.  American  Locomotive  Co.,  119  Fed.  Rep.  488;  Meaher  v. 
Cox,  37  Ala.  201  ;  Western  Ass.  Co.  v.  Hall,  112  Ala.  318;  Bauer  v.  Samson  Lodge, 
102  Ind.  262;  Supreme  Council  v.  Garrigus,  104  Ind.  133;  Louisville,  &c.  Ry.  Co.  v. 
Donnegan,  111  Ind.  179;  Supreme  Council  v.  Forsiuger,  125  Ind.  52 ;  McCoy  y.  Able, 
131  Ind.  417;  Ison  r.  Wright,  55  S.  W.  Hep.  (Ky.)  202;  Robinson  v.  Georges  Ins. 
Co.,  17  Me.  131  ;  Stephenson  v.  Piscataijua  Ins.  Co.,  56  Me.  419;  (but  see  Fishers. 
Merchants'  Ins.  Co.,  95  Me.  486) ;  Phoenix  Ins.  Co.  v.  Zlotky,  92  N.  W.  Hep.  (Neb.) 
736;  Hartford  Ins.  Co.  v.  Hon.  92  N.  W.  Rep.  (Neb.)  742;  Leach  v.  Republic  Ins. 
Co.,  58  N.  H.  245 ;  Baltimore,  &c.  R.  R.  Co.  v.  Stankard,  56  Ohio  St.  224 ;  Myers  v. 
Jenkins,  63  Ohio  St.  101  ;  Ball  v.  Doud,  26  Oreg.  14;  Gray  v.  Wilson,  4  Watts,  39; 
Commercial  Union  Ass.  Co.  v.  Hocking,  115  Pa.  407;  Yost  v.  Dwelling  House  Ins. 
Co.,  179  Pa.  381;  Penu  Plate  Glass  Co.  v.  Spring  Garden  Ins.  Co.,  189  Pa.  255; 
Needy  v.  German  American  Ins.  Co.,  197  Pa.  460  ;  Pepin  v.  Socie'te'  St.  Jean  Baptist©, 
23  R.  I.  81  ;  Daniher  v.  Grand  Lodge,  10  Utah,  110;  Kinney  v.  Baltimore.  &c.  Asso- 
ciation, 35  W.  Va.  385  {conf.  Baer's  Sons  Co.  r.  Cutting  Fruit  Packing  Co.,  43  W. 
Va.  359)  ace.  See  also  Edwards  v.  Aberayrou  Ins.  Co.,  1  Q.  B.  D.,  563,  and  the 
Michigan,  Minnesota,  and  New  York  decisions  cited  in  the  note  to  Scott  v.  Avery, 
ante ;  also  Greenhood  on  Public  Policy,  467  et  seq.  and  cases  cited. 
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precedent  to  the  plaintiffs  right  to  recover  that  he  obtain  the  judgment 
of  the  stewards,  if  practicable.  Baron  Alderson  said  :  "  Ever}'  con- 
tract must  be  determined  according  to  the  circumstances  belonging  to 
it.  This  is  one  of  racing,  and  the  universal  practice  has  been  that,  in 
order  to  ascertain  who  is  to  have  the  stakes,  it  must  first  be  determined 
who  is  the  winner,  not  in  the  opinion  of  the  jury,  but  of  the  persons  ap- 
pointed to  decide  it,  viz.,  the  judges  or  the  stewards.  The  court  do  not 
decide  what  the  effect  would  be  if  it  became  impossible  to  obtain  a  de- 
cision from  the  stewards.  There  is,  we  think,  notwithstanding  what 
was  said  b^'  Lord  Campbell  in  Scott  v.  Averj',  ubi  supra,  little  analogy 
between  that  case  and  the  case  at  bar.  Neither  do  we  think  that  this 
agreement  is  like  a  building  contract,  in  which  the  decision  and  certifi- 
cate of  an  architect  or  engineer,  upon  the  quantit}-  or  quality  of  the 
work  done,  is  a  condition  precedent  to  the  plaintiff's  maintaining  his 
action  for  the  price.  Such  a  stipulation  in  a  building  contract  is  not 
regarded  as  strictly  an  agreement  to  submit  to  arbitration.  Wards- 
worth  V.  Smith,  L.  R.  6  Q.  B.  332  ;  Palmer  v.  Clark,  106  Mass.  373. 
No  hearing  of  the  parties  is  usually  contemplated.  The  matters  to  be 
examined  relate  to  things  that  are  visible  and  can  be  determined  by 
appraisal,  inspection,  measurement,  or  other  similar  methods,  and  per- 
tain solely  to  tlie  performance  of  the  work  to  recover  the  price  of  which 
the  plaintiff  brings  his  action,  and  it  is  an  irrevocable  part  of  such  con- 
tracts that  the  plaintiff  shall  recover  only  upon  the  condition  that  the 
architect  or  engineer  certifies  that  the  work  has  been  done  according  to 
the  contract,  or  shall  only  recover  for  extra  work  whatever  the  archi- 
tect or  engineer  estimates  the  value  of  it  to  be,  or  shall  recover  only  if 
the  work  is  done  to  the  satisfaction  of  the  architect  or  engineer. 

This  is  not  a  suit  for  wages ;  and  if  it  were,  the  plaintiff  is  not,  by 
his  agreement,  required  to  perform  his  duties  to  the  satisfaction  of  the 
president  of  the  company',  and  there  is  no  stipulation  that  the  plaintiff 
shall  recover  as  wages  only  such  sum  as  the  president  ma}'  determine. 
This  is  a  suit  to  recover  a  deposit.  If  the  defendant  claims  the 
right  to  retain  it,  as  liquidated  damages,  for  a  breach  of  the  agree- 
ment by  the  plaintiff,  the  burden  is  on  the  defendant  to  prove  the 
breach.  If  a  controvers}'  arises  upon  the  questions  whether  there  has 
been  such  a  breach,  and  whether  the  company  has  the  right  to  retain 
the  deposit,  as  liquidated  damages  for  such  breach,  there  is  a  stipula- 
tion that  the  president  shall  be  the  sole  judge  of  it,  and  that  his  cer- 
tificate shall  be  a  final  adjudication  of  it.  Such  a  stipulation  is,  we 
think,  an  agreement  to  submit  to  arbitration,  and  an  attempt  to  oust 
courts  of  justice  of  all  jurisdiction  over  the  whole  controversy,  and 
is  void. 

In  the  opinion  of  a  majority  of  the  court,  the 

Judgment  must  be  affirmed,^ 

1  Rozen  »;.  Dry  Dock,  &c.  R.  R.  Co.,  27  N.  Y.  Supp.  337,  cnntra.  See,  however, 
Pope  Mfg.  Co.  V.  GorrnuUy,  144  U.  S.  224;  Fidelity  Co.  v.  Eickhoff,  63  Minn.  170; 
Fidelity  Co.  v.  Crays,  76  Minn.  450;  Baltimore,  &c.  R.  R.  Co.  v.  Stankard,  56  Ohio 
St.  224. 
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JONAS   M.   MILES   AND   ANOTHER  v.    ARTHUR  P. 
SCHMIDT. 

Supreme  Judicial  Court  of  Massachusetts,  December  3,   1896- 

May  20,  1897. 

[Reported  in  168  -Massachusetts,  339.] 

Bill  in  equity,  to  enforce  the  specific  performance  of  a  written 
contract. 

The  defendant  demurred  to  tlie  bill,  assigning  as  ground  therefor  the 
following  arbitration  clause  contained  in  the  contract : 

'*It  is  further  mutually  agreed  that  in  case  of  any  alleged  violation 
of  the  promises  and  agreements  herein  made  by  said  Schmidt  or  by 
said  firm,  if  such  alleged  violation  is  continued  after  thirty  days'  notice 
in  writing  from  the  other  to  the  party  charged  as  guilty  of  such  viola- 
tion, requiring  such  party  to  cease  such  violation,  then  the  party  so 
guilty  shall  be  liable  to  the  other  for  all  damages  caused  by  such  viola- 
tion, to  be  determined  by  a  board  of  referees  in  manner  as  follows  : 

"After  the  expiration  of  the  thirty  days'  notice  provided  for  in  the 
above  clause,  said  Schmidt  and  said  firm  shall  each  forthwith  appoint 
a  referee,  and  the  two  so  appointed  shall  appoint  the  third.  If  either 
part}'  fails  to  appoint  a  referee  for  ten  days,  after  written  notice  of  such 
appointment  by  the  other  party,  then  the  referee  so  appointed  shall 
appoint  a  second,  and  the  two  so  appointed  shall  appoint  a  third. 

"The  referee  shall  proceed  forthwith  to  hear  the  parties  and  to 
determine  whether  or  not  there  has  been  any  violation  of  the  agree- 
ments herein  contained,  and  whether  the  same  has  continued  for  more 
than  thirty  da3's  after  notice  to  discontinue  such  violation  above  pro- 
vided for,  and  what  damage  either  party  has  sustained  by  reason  of 
such  violation. 

"  The  decision  of  a  majority  of  said  referees  shall  be  final  and  bind- 
ing on  said  parties,  and  they  hereb\'  agree  to  abide  by,  submit  to,  and 
forthwith  to  compl}'  with  any  decision,  or  award,  of  a  majority'  of  said 
referees.  The  expense  of  any  such  reference  shall  be  borne  by  any  or 
all  the  parties  in  such  proportion  as  said  referees  may  determine." 

The  Superior  Court  sustained  the  demurrer,  and  dismissed  the  bill ; 
and  the  plaintiff  appealed  to  this  court. 

C.  B.  Southard  (T.  Parker  with  him),  for  the  plaintiff. 

H.  M.  Hogers,  for  the  defendant. 

Morton,  J.  Perhaps,  if  the  question  were  a  new  one,  no  objection 
would  be  found  to  permitting  parties  to  select  their  own  tribunals  for 
the  settlement  of  civil  controversies,  even  though  the  result  might  be 
to  oust  the  courts  of  jurisdiction  in  such  cases.  But  the  law  is  settled 
otherwise  in  this  State.  Rowe  v.  "Williams,  97  Mass.  163;  "Wood  v. 
Humphrey,  114  Mass.  185;  Pearl  v.  Harris,  121  Mass.  390;  Vass  v. 
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Wales,  129  Mass.  38;  White  ^^  Middlesex  Railroad,  135  Mass.  216. 
When  the  question  is  a  preliminan*  one,  or  in  aid  of  an  action  at  law 
or  suit  in  equity,  such,  for  instance,  as  the  ascertainment  of  damages, 
an  agreement  for  arbitration  will  be  upheld.  Wood  v.  Humphrey,  114 
Mass.  185;  Reed  v.  Washington  Ins.  Co.,  138  Mass.  572,  575; 
Hutchinson  v.  Liverpool  &  London  &  Globe  Ins.  Co.,  153  Mass.  143. 
The  defendant  contends  that  the  agreement  for  arbitration  in  this  case 
goes  no  further  than  the  assessment  of  damages.  But  it  is  expressly 
provided,  amongst  other  things,  that  the  referees  shall  "  hear  the 
parties  and  determine  whether  or  not  there  has  been  any  violation  of 
the  agreements  herein  contained,  .  .  .  and  what  damage  either  party 
has  sustained"  thereby,  and  that,  "the  decision  of  a  majority  of  said 
referees  shall  be  final  and  binding  on  said  parties."  The  evident 
intent  is  to  submit  all  disputes  relating  to  the  performance  of  the 
agreement  to  the  final  decision  of  a  tribunal  constituted  by  the  parties 
themselves.  The  referees  are  not  only  to  assess  the  damages,  but  also 
are  to  determine  whether  there  have  been  an^-  violations  of  the  agree- 
ment, and  their  decision  in  all  matters  is  to  be  final.  The  agreement 
to  submit  to  arbitration  was  therefore  in  violation  of  law,  and  the 
demurrer  should  have  been  overruled. 

Demurrer  overruled,  and  decree  dismissing  bill  set  aside} 

1  In  Reed  v.  Washington  Ins.  Co.,  138  Mass.  572,  the  action  was  brought  upon  an 
insurance  policy  in  the  form  prescribed  by  the  Massachusetts  statute.  The  policy 
contained  the  following  provision  :  "  In  case  any  difference  of  opinion  shall  arise  as  to 
the  amount  of  loss  under  this  policy,  it  is  mutually  agreed  that  the  said  loss  sliall  be 
referred  to  three  disinterested  men,  the  company  and  the  insured  each  choosing  one 
out  of  three  persons  to  be  named  by  the  other,  and  the  third  being  selected  by  the  two 
so  chosen,  provided  that  neither  party  shall  be  required  to  choose  or  accept  any  person 
who  has  served  as  a  referee  in  any  like  case  within  four  months ;  and  the  decision  of  a 
majority  of  said  referees  in  writing  shall  be  final  and  binding  on  the  parties." 

At  the  conclusion  of  the  plaintiff's  evidence,  the  judge  declined  to  rule,  as  requested 
by  the  defendant,  that  the  plaintiff  could  not  recover  without  evidence  of  a  reference 
to  arbitration.  This  ruling  was  sustained  by  the  full  court  on  the  ground  that  the 
clause  was  not  expressed  as  a  condition  precedent.  See  also  Clement  v.  British 
American  Ass.  Co.,  141  Mass.  298. 

In  Lamson  Store  Service  Co  v.  Prudential  Ins.  Co.,  171  Mass.  433,  the  action  was 
brought  upon  a  policy  in  the  form  prescribed  by  a  later  M.assachusetts  statute  (St. 
1887,  c.  214,  §  60).  The  policy  contained  a  clause  similar  to  that  quoted  above, 
except  for  the  following  added  words,  "  and  such  reference,  unless  waived  by  the  par- 
ties, sh<ill  he  a  condition  precedent  to  am/  right  of  action  in  law  or  e(/uiti/  to  recover  for  such 
loss  "  The  court  held  that  the  words  constituted  a  condition  precedent  to  the  plain- 
tiff's right  of  action. 
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ECKERSLEY  AND   OTHERS   v.   THE   MERSEY   DOCKS  AND 
HARBOUR  BOARD. 

In  the  Queen's  Bench  Division,  Court  of  Appeal,  March  16,  1894. 

[Reported  in  [1894]  2  Queen's  Bench,  667.] 

Appeal  from  the  decision  of  the  Queen's  Bench  Division,  staying 
the  proceedings  in  an  action. 

The  plaintiffs,  a  firm  of  contractors,  entered  into  a  contract  with  the 
defendants,  the  Mersey  Docks  and  Harbour  Board,  to  execute  for  them 
works  of  excavation  on  a  piece  of  their  land  for  the  purpose  of  making 
a  new  dock. 

By  clause  53  of  the  contract,  "all  disputes  and  differences  of  every 
kind  which  may  arise  between  the  contractors  and  the  board  during  the 
progress  or  after  the  completion  of  the  works  contracted  for,  in  relation 
to  or  arising  out  of  any  of  the  plans  or  drawings,  or  an}'  of  the  provi- 
sions of  the  specification  or  the  contract,  or  in  relation  to  any  of  the 
works,  or  the  payment  to  be  made  for  the  same,  or  as  to  the  accounts 
between  the  board  and  the  contractors,  shall  be  and  the  same  are 
hereby  referred  to  the  engineer  of  the  board  as  sole  arbitrator,  with 
power  to  make  awards  from  time  to  time  as  he  may  think  proper,  and 
with  power  to  make  such  orders  in  any  such  award  as  to  the  costs  and 
charges  of  and  attending  any  such  reference,  and  of  the  award,  as  the 
said  engineer  shall,  in  his  discretion,  think  proper,  and  ever}-  award  of 
the  engineer  shall  be  finall}'  binding  and  conclusive  upon  the  parties 
in  relation  to  the  disputes  and  differences  as  to  which  such  award  is 
made,  and  shall  not  be  disputed  on  any  ground  whatever." 

During  the  progress  of  the  works  contracted  to  be  done  by  the  plain- 
tiffs, the  defendants  commenced  to  execute  other  works  in  a  dock  called 
the  "Canada  Dock,"  which  adjoined  the  piece  of  land  upon  which  the 
works  contracted  to  be  done  by  the  plaintiffs  were  being  carried  on. 
The  works  in  the  Canada  Dock  were  executed  under  the  superintend- 
ence of  the  engineer's  son,  who  was  acting  as  assistant  engineer  to  his 
father,  and  owing,  as  the  plaintiffs  alleged,  to  his  negligence  or  incom- 
petence, water  escaped  from  the  Canada  Dock,  and  flooded  the  works 
which  the  plaintiffs  were  executing  under  the  contract.  The  plaintiffs 
brought  their  action  against  the  defendants,  claiming,  in  substance, 
damages  by  reason  of  having  been  delayed  and  impeded,  through  the 
negligent  acts  of  the  defendants  in  the  Canada  Dock,  in  the  execution 
of  the  works  under  the  contract.  An  application  was  thereupon  made 
on  behalf  of  the  defendants  for  a  stay  of  proceedings,  on  the  ground 
that  the  disputes  between  the  parties  were  disputes  which  they  had 
agreed,  by  clause  53  of  the  contract,  to  refer  to  arbitration.^ 

A  judge  in  chambers  having  ordered  a  stay  of  proceedings  in  the 

1  The  statement  of  the  case  has  been  shortened. 
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action,  the  Queen's  Bench  Division  (Mathew  and  Cave,  JJ.))  affirmed 
his  order. 

The  plaintiffs  appealed. 

Moulton^  Q.  C,  and  J.  A.  Hamilton,  for  the  appellants. 

Sir  M.  Webster^   Q.  G.  (Bigham,    Q.    (7.,    Carver,  and  Zlewellyn 
Davies,  with  him),  for  the  respondents. 

Lord  Esher,  M.  R.^  In  this  case  it  is  said  on  behalf  of  the  plaintiffs 
that  there  is  sufficient  reason  for  the  Court  to  sa}-  that  the  disputes  in 
the  action  should  not  be  referred  to  the  engineer  of  the  board,  because 
he  might  be  biassed.  It  is  not  a  sufficient  reason  to  say  that  he  might 
be  biassed,  if  the  Court  should  be  of  opinion  that  there  is  no  ground 
for  supposing  that  he  would  be  biassed.  When  the  proposition  sought 
to  be  established  on  behalf  of  the  plaintiffs  is  examined,  it  comes  to 
this,  that  the  disputes  ought  not  to  be  referred  to  the  engineer  because 
he  might  be  suspected  of  being  biassed,  although  in  truth  he  would 
not  be  biassed.  It  is  an  attempt  to  apply  the  doctrine  which  is  applied 
to  judges,  not  merely  of  the  Superior  Coux'ts,  but  to  all  judges  —  that, 
not  only  must  the}'  be  not  biassed,  but  that,  even  though  it  be  demon- 
strated that  they  would  not  be  biassed,  they  ought  not  act  as  judges 
in  a  matter  where  the  circumstances  are  such  that  people  —  not  neces- 
sarily reasonable  people,  but  many  people  —  would  suspect  them  of 
being  biassed.  Is  that  a  rule  which  can  be  applied  to  such  contracts  as 
this,  where,  as  between  the  contractor  and  his  principal,  both  parties 
agree  that  the  chief  servant  of  one  of  them  shall  be  the  arbitrator? 
If  it  was  not  for  the  agreement  of  the  parties  —  if  the  rule  applicable 
to  judges  were  to  be  applied  —  it  is  obvious  that  it  would  be  impossible 
to  say  that  the  engineer,  under  whose  superintendence  the  work  has  to 
be  done,  could  act  as  arbitrator,  because  some  persons  would  suspect 
him  of  being  biassed  in  favor  of  the  parties  whose  servant  he  was. 
But  that  cannot  be  the  case  here,  because  both  parties  have  agreed 
that  the  engineer,  though  he  might  be  so  suspected,  sliall  be  the  arbitra- 
tor. A  stronger  case  than  that  must,  therefore,  be  shown.  It  must, 
in  my  opinion,  be  shown,  if  not  that  he  would  be  biassed,  that  at  least 
there  is  a  probability  that  he  would  be  biassed.  That  seems  to  me 
distinctly  to  have  been  decided  in  Jackson  v.  Barry  Ry.  Co.^  The  case 
relied  on  by  the  plaintiffs  is  Nuttall  v.  Mayor  of  Manchester.'  That 
decision  has  been  discussed,  and,  as  I  understand,  it  may  be  explained 
on  the  grounds  that  there  was  an  unseemly  personal  dispute,  raising  a 
vindictive  feeling  between  the  engineer  and  contractor,  and  also  that 
the  engineer  had  expressed  an  opinion  on  the  matter  he  had  to  decide 
so  strongly  as  to  amount  to  a  prejudgment.  If  those  were  the  grounds 
of  the  decision,  the  case  is  to  be  supported  entirely;  but  it  is  not  in 
point  in  the  case  before  us,  because  the  facts  are  quite  different.  If, 
however,  the  case  decides,   that  the  mere  fact  that  the  arbitrator  will 

1  Lopes,  L.  J.,  and  Davey,  L.  J.,  delivered  concurring  opiuioni. 

2  [1893]  1  Ch.  238. 

«  8  Times  L.  R.  513. 
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have  to  decide  upon  his  own  conduct  is  sufficient  of  itself  to  satisfy  the 
Court  that  there  is  a  good  reason  why  the  matter  should  not  be  referred 
to  him,  I  think  we  ought  not  to  agree  with  it.  The  decision,  if  that  be 
the  effect  of  it,  seems  to  me  absolutel}'  contrar}'  to  Jackson  v.  Barry 
Ry.  Co.,^  and  other  cases,  and  he  ought  to  overrule  it.  It  must,  there- 
fore, be  shown  in  the  present  case  that  it  is,  at  least,  probable  that  the 
engineer  would  be  biassed.  Now,  what  is  relied  on  by  the  plaintiffs  in 
order  to  show  that?  It  seems  to  be  admitted  that,  if  the  engineer  had 
to  consider  whether  he  had  himself  given  a  negligent  or  unskilful  or 
incompetent  order,  it  could  not  be  said  that  the  Court  would  be  justified 
in  directing  that  the  matter  should  not  be  referred  to  him  ;  but  the 
Court  is  asked  to  say  that  he  should  not  be  the  arbitrator  because  the 
negligent,  unskilful,  or  incompetent  order  was  given  by  his  son.  That 
involves  our  saying  that  a  man  who,  it  is  certain,  would  not  be  biassed 
in  judging  of  his  own  acts, would  probably  be  biassed  to  give  a  decision 
in  favor  of  his  son  which  he  knew  to  be  wrong.  I  cannot  take  that 
view  of  human  nature.  Where  you  have  a  man  of  high  character,  one 
whose  character  for  impartiality  cannot  be  impeached  when  he  has  to 
decide  as  to  his  own  conduct,  to  say  that  such  a  man  would  not  have 
enough  honesty  and  strength  of  mind  to  act  impartially  where  his  soa's 
conduct  came  in  question  is  a  statement  which  I  cannot  accept.  I  do 
not  belive  it  in  this  particular  case.  I  am  of  opinion  that  this  appeal 
should  be  dismissed.'^ 


AUBREY  MITTENTHAL  AND  ANOTHER  v.   PIETRO 
MASCAGNI. 

Supreme   Judicial  Court  of  Massachusetts,  January    14- 
February  26,  1903. 

[Reported  in  183  Massachusetts,  19.] 

Knowlton,  C.  J.  This  case  comes  before  us  on  a  report  from  the 
Superior  Court  submitting  the  question  whether  there  was  an  error  of 
the  presiding  judge  in  overruling  the  motion  to  dismiss,  the  answer  in 
abatement,  and  demurrer  filed  by  the  defendant,  and  in  ruling  that  the 
fifteenth  paragraph  of  the  contract  between  the  plaintiffs  and  defendant, 
upon  certain  facts  agreed,  was  not  a  bar  to  the  prosecution  of  the 
action  in  this  Commonwealth.  The  contract  referred  to  was  made  in 
Florence,  Italy,  where  the  defendant,  a  subject  of  the  King  of  Italy, 
had  his  home,  and  where  the  plaintiffs,  citizens  of  the  State  of  New 
York,  elected  a  domicil  by  a  provision  of  the  contract.  By  it  the 
defendant  undertook  to  direct  certain  concerts,  and  direct  and  present 
certain  operas,  all  composed  by  him,  in  the  course  of  a  tour  through 
such  parts  of  the  United  States  and  Canada  as  the  plaintiffs  should 
designate,  covering  a  period  of  fifteen  weeks,  for  the  sum  of  $4,000 

1   [1893]  1  Ch.  238. 

^  See  also  New  England  Trust  Co.  v.  Abbott,  162  Mass.  148. 
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per  week,  with  sundry  provisions  for  expenses  and  the  like,  and  other 
stipulations  prescribing  the  rights  of  the  parties  in  various  particulars 
which  it  is  unnecessary  to  state.  The  contract  was  in  the  Italian 
language,  and,  according  to  the  translated  copy  set  forth  in  the  plead- 
ings, it  contains  the  following  provisions:  "The  present  contract,  in 
its  form  and  substance,  is  regulated  by  the  Italian  laws,  b^-  will  of  the 
parties  concerned  and  according  to  article  nine  of  the  Italian  Civil 
Code.  Wliatever  difference  or  question  there  might  arise  between  the 
parties,  including  the  agent,  will  be  acted  upon  by  the  civil  authorities 
of  Florence,  Itah'.  Maestro  Mascagni  reserves  the  right  of  direct 
action  in  New  York  for  the  payment  of  his  recompense  ;  and  therefore, 
he  alone  has  the  faculty  to  derogate  the  competence  of  the  established 
contract."  The  defendant  moved  to  dismiss  this  suit,  and  answered 
in  abatement  and  demurred  on  the  ground  that,  under  this  provision, 
our  courts  have  no  jurisdiction. 

The  construction  and  legal  effect  of  a  contract  is  governed  bj'  the 
lex  loci  contractus  unless  there  is  something  in  it  indicating  a  different 
intention  of  the  parties.  O'Regan  v.  Cunard  Steamship  Co.,  160 
Mass.  356;  Brockway  v.  American  Express  Co.,  168  Mass.  257; 
Fonseca  v.  Cunard  Steamship  Co.,  153  Mass.  553  ;  In  re  Missouri 
Steamship  Co.,  42  Ch.  D.  321 ;  Hamlyn  v.  Talisker  Distillery,  [1894] 
A.  C.  202.  This  contract  was  made  in  Ital}'  where  one  of  the  parties 
had  his  permanent  home  and  the  other  a  domicil  elected  by  the  terms 
of  the  contract.  It  was  to  be  performed  in  part  there,  for  the  plaintiffs 
were  to  pa}-  the  defendant  $7,000  ten  days  before  the  time  fixed  for 
his  departure  from  Cherbourg  for  the  United  States,  but  the  further 
performance  was  to  be  in  the  United  States.  The  intention  of  the 
parties  that  it  should  be  governed  by  Italian  laws  was  not  left  to 
inference,  but  was  expressed  in  words. 

The  first  and  principal  question  is,  What  is  the  effect  of  the  stipula- 
tion in  regard  to  the  adjustment  of  differences  or  questions  between 
the  parties?  We  have  little  doubt  that  it  was  meant  to  give  exclusive 
jurisdiction  of  all  such  matters  to  the  Italian  courts,  saving  only  juris- 
diction of  suits  by  the  defendant  to  recover  his  compensation,  which  is 
given  to  the  courts  of  New  York.  This  seems  to  be  the  meaning  of 
the  words  of  this  translation,  and  another  translation  set  out  in  the 
answer  in  abatement,  whose  correctness  has  not  been  disputed,  tends 
to  make  this  meaning  oven  clearer.  It  is  averred  in  the  answer  in 
abatement  that  such  a  provision  is  legal  and  binding  under  the  laws  of 
Italy.  Of  course,  if  this  be  true,  it  is  immaterial  what  construction  is 
put  upon  it  under  our  laws.  There  is  certainly  nothing  so  objectionable 
in  it,  on  grounds  of  public  policy,  that  our  courts  will  refuse  to  give  it 
effect  under  our  treaty  with  Italy,  which  gives  the  citizens  of  each 
country  full  rights  in  the  courts  of  the  other.  Fonseca  v.  Cunard 
Steamship  Co.,  153  Mass.  553.  It  is  said  in  the  report  that  the  hear- 
ing was  upon  the  pleadings  "  without  oljjection  that  there  was  no  reply 
to  the  answer  in  abatement"     We  are  not  quite  certain  whether,  in 
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the  absence  of  a  repl}',  the  averments  of  this  answer  were  taken  to  be 
true.  If  they  are  true,  it  is  the  duty  of  our  courts  to  giviB  the  con- 
tract effect  according  to  the  law  of  Italy  ;  but  we  infer,  in  the  absence 
of  proof  in  support  of  the  averments  of  the  answer,  that  the  case  was 
considered  upon  the  declaration  and  admitted  facts  only.  Assuming 
this,  we  must  also  assume  that  the  law  of  Italy  is  like  our  own 
(Harvey  v.  Merrill,  150  Mass.l),  and  we  come  to  the  question  whether 
such  an  agreement  of  parties  to  a  contract  is  valid  here. 

It  is  decided  that  an  agreement  in  a  contract  that  the  parties  shall 
not  avail  themselves  of  their  right  to  an  appeal  to  the  courts  for  the 
settlement  of  their  controversies,  but  shall  submit  them  to  private 
arbitration,  will  not  be  enforced  because  it  is  such  an  utter  abnegation 
of  one's  legal  rights  as  should  not  be  permitted.  Rowe  v.  Williams, 
97  Mass.  163;  Wood  v.  Humphrey,  114  Mass.  185;  Miles  v. 
Schmidt,  168  Mass.  339.  On  the  other  hand  it  is  allowable  for  parties 
to  make  such  agreements  in  reference  to  preliminary  and  incidental 
matters  of  dispute,  so  long  as  they  retain  the  right  to  appeal  to  the 
courts  for  the  determination  of  any  substantive  question  of  liability. 
Hood  V.  Hartshorn,  100  Mass.  117  ;  Haley  v.  Bellamy,  137  Mass.  357  ; 
Palmer  v.  Clark,  106  Mass.  373  ;  Hutchinson  v.  Liverpool  &  London 
&  Globe  Ins.  Co.,  153  Mass.  143.  Perhaps  the  tendency  in  modern 
times  is  to  permit  greater  freedom  in  contracting  in  matters  of  this 
kind  than  formerly.  Miles  v.  Schmidt,  168  Mass.  339  ;  Daley  v. 
People's  Building,  Loan  &  Saving  Association,  178  Mass.  13.  In 
most  cases,  certainl}'  in  a  case  like  the  present,  there  is  no  occasion  for 
the  protection  of  the  dignity  or  convenience  of  the  courts.  The  contract 
was  between  citizens  of  foreign  vStates  who,  so  far  as  our  tribunals  are 
concerned,  well  might  make  any  reasonable  arrangement  for  the  settle- 
ment of  their  disputes. 

The  determining  question  seems  to  be  whether  such  a  contract  as 
this  is  so  improvident  and  unreasonable,  such  an  abnegation  of  legal 
rights,  that  the  government,  for  the  protection  of  mankind,  will  refuse 
to  recognize  it,  even  when  made  in  a  foreign  country  by  subjects  or 
citizens  of  that  country.  We  can  fancy  the  parties  to  this  contract  at 
the  time  of  making  it  saying  something  like  this  :  **  As  the  performance 
of  this  contract  will  not  only  involve  travel  through  one  or  more 
foreign  countries  in  going  to  America  and  returning,  but  will  involve 
journeying  long  distances  through  a  great  many  independent  States, 
each  of  which  has  its  own  courts  and  system  of  laws,  under  some  of 
which  a  person  sued  in  a  civil  action,  when  about  to  leave  the  State 
may  be  arrested  and  held  to  bail  or  in  imprisonment,  if  suits  mav  be 
brought  in  any  one  of  these  numerous  jurisdictions,  there  is  a  liability 
to  great  trouble  and  expense  on  th'j  part  of  the  defendant  in  meeting 
the  litigation.  The  contract  contemplates  a  service  of  fifteen  weeks, 
after  which  Maestro  Mascagni  intends  to  return  to  his  permanent  home 
in  Florence.  It  will  be  better  and  more  reasonable  for  both  of  us  to 
provide  that  our  controversies,  if  an}*  arise,    shall  be  settled  by  the 
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courts  of  Florence,  than  to  leave  both  parties  subject  to  suits  in  forty 
or  fift}'  different  jurisdictions,  at  great  distances  frona  home  of  either." 
If,  moved  by  such  considerations,  the  parties  made  the  agreement  in 
question,  shall  the  Court  say  that  they  were  non  compotes  mentis,  and 
that  their  agreement  was  so  improvident  and  unreasonable  that  it  can- 
not be  permitted  to  stand?  The  case  is  quite  unlike  Nute  v.  Hamilton 
Ins.  Co.,  6  Gray,  174,  although  it  has  some  features  in  common  with 
that.  In  that  case  the  provision  was  contained  in  a  by-law  of  a  mutual 
insurance  compau}',  and  it  undertook  to  limit  claimants  to  one  county 
in  a  small  State  for  the  venue  of  actions.  The  principles  laid  down  in 
Daley  v.  People's  Building,  Loan  &  Saving  Association,  178  Mass.  13, 
are  applicable,  although  the  cases  are  different  in  some  particulars. 
Similar  doctrines  are  stated  in  /n  re  New  York,  Lackawanna  & 
Western  Railroad,  98  N.  Y.  447,  452,  and  Greve  v.  ^tna  Live  Stock 
Ins.  Co.,  81  Hun,  28. 

There  is  no  attempt  here  to  deprive  either  party  of  the  right  of 
appeal  to  the  courts,  as  in  Rowe  v.  Williams,  97  Mass.  163,  but  only 
an  attempt  to  narrow  the  area  within  which  suits  may  be  brought. 
This  is  analogous  to  the  limitation  of  the  subjects  of  which  the  courts 
shall  have  exclusive  jurisdiction,  by  a  provision  for  the  arbitration  of 
incidental  and  subsidiary  questions  out  of  court,  which  is  approved  in 
cases  above  cited.  It  is  also  analogous  to  the  limitation  by  contract  of 
the  time  within  which  suits  may  be  brought.  Eliot  National  Bank  v. 
Beal,  141  Mass.  566.  We  are  of  opinion  that  this  part  of  the  contract 
is  valid. 

The  defendant  has  done  nothing  that  deprives  him  of  his  right  to 
rely  on  the  contract.  The  suit  which  he  brought  prior  to  this  was 
upon  a  later  contract,  and  against  parties  not  identical.  Besides,  in 
bis  declaration  in  that  case,  in  stating  inducements,  he  took  pains  to 
aver  that  there  was  no  right  to  sue  upon  this  contract  in  this  country. 
The  second  suit,  which  he  brought  after  he  had  been  held  to  answer  in 
this,  contains  a  similar  averment,  and  apparently  he  brought  it  to  avail 
himself  of  such  rights  as  he  might  have  in  case  the  decision  in  the 
present  suit  should  be  adverse  to  him.  We  are  of  opinion  that  the 
ruling  was  erroneous.^ 

Motion  granted. 

^  Compare  Insurance  Co.  v.  Morse,  20  Wall.  445 ;  Boynton  v.  Middlesex  Ins.  Co., 
4  Met.  212;  Nute  v.  Hamilton  Ins.  Co.,  6  Gray,  174;  Hall  v.  People's  Ins.  Co.,  6 
Gray,  185;  Heichard  v.  Manhattan  Life  lus.  Co.,  31  Mo.  518;  Dahme'  i;.  La  Cour 
Supreme,  Rap.  Jud.  Queb.  21  C.  S.  439. 

A  stipulation  in  a  policy  on  which  one  hundred  underwriters  were  severally  liable 
that  the  aj«.<!ured  should  not  sue  more  than  one  at  one  time,  and  that  the  decision  in 
such  an  action  should  be  decisive  as  to  the  liability  of  all,  is  valid,  and  a  plea  is  good 
which  sets  forth  that  an  action  is  brought  iu  violation  of  the  agreement.  New  Jersey 
Works  V.  Ackerman,  39  N.  Y.  Supp.  585. 
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SECTION  IV. 

Contracts  tending  to  Corruption. 

TKIST  V.    CHILD. 

Supreme  Court  of  the  United  States,  October  Term,  1874. 

[Reported  in  21   Wallace,  441.] 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia ;  the 
case  being  thus  :  — 

N.  P.  Trist  having  a  claim  against  the  United  States  for  his  services, 
rendered  in  1848,  touching  the  treaty  of  Guadelupe  Hidalgo,  — a  claim 
which  the  government  had  not  recognized,  —  resolved,  in  1866-67,  to 
submit  it  to  Congress  and  to  ask  payment  of  it.  And  he  made  an 
agreement  with  Linus  Child,  of  Boston,  that  Child  should  take  charge 
of  the  claim  and  prosec  se  it  before  Congress  as  his  agent  and  attorne3^ 
As  a  compensation  fo  his  services  it  was  agreed  that  Child  should 
receive  25  per  cent  of  hatever  sum  Congress  might  allow  in  payment 
of  the  claim.  If  notLmg  was  allowed,  Child  was  to  receive  nothing. 
His  compensation  depended  whollv  upon  the  contingenc}'  of  success. 
Child  prepared  a  petition  and  presented  the  claim  to  Congress.  Before 
final  action  was  taken  upon  it  by  that  bodv  Child  died.  His  son  and 
personal  representative,  L.  M.  Child,  who  was  his  partner  when  the 
agreement  between  him  and  Trist  was  entered  into,  and  down  to  the 
time  of  his  death,  continued  the  prosecution  of  the  claim.  By  an  act 
of  the  20th  of  April,  1871,  Congress  appropriated  the  sum  of  $14,559 
to  pay  it.  The  son  thereupon  applied  to  Trist  for  payment  of  the 
25  per  cent,  stipulated  for  in  the  agreement  between  Trist  and  his 
father.  Trist  declined  to  pay.  Hereupon  Child  applied  to  the 
Treasury  Department  to  suspend  the  payment  of  the  money  to 
Trist.  Payment  was  suspended  accordingh',  and  the  money  was 
still  in  the  treasur}-. 

Child,  the  son,  now  filed  his  bill  against  Trist,  praying  that  Trist 
might  be  enjoined  from  withdrawing  the  $14,559  from  the  treasury 
until  he  had  complied  with  his  agreement  about  the  compensation,  and 
that  a  decree  might  pass  commanding  him  to  pay  to  the  complainant 
$5,000,  and  for  general  relief 

The  defendant  answered  the  bill,  asserting,  with  other  defences  going 
to  the  merits,  that  all  the  services  as  set  forth  in  their  bill  were  "  of  such 
a  nature  as  to  give  no  cause  of  action  in  any  court  either  of  common 
law  or  equity." 

The  case  was  heard  upon  the  pleadings  and  much  evidence.     A  part 
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of  the  evidence  consisted  of  correspondence  between  the  parties.  It 
tended  to  prove  that  the  Childs,  father  and  son,  had  been  to  see  vari- 
ous members  of  Congress,  soliciting  their  influence  in  behalf  of  a  bill 
introduced  for  the  benefit  of  Mr.  Trist,  and  in  several  instances  obtain- 
ing a  promise  of  it.  There  was  no  attempt  to  prove  that  any  kind  of 
bribe  had  been  offered  or  ever  contemplated  ;  but  the  following  letter, 
one  in  the  correspondence  put  in  evidence,  was  referred  to  as  showing 
the  eflfects  of  contracts  such  as  the  one  in  this  case :  — 

From  Child,  Jr.,  to  Trist. 

House  of  Representatives, 
Washington,  D.  C,  Feb.  20, 1871. 

Mr.  Trist  :    Everything  looks  very  favorable.     I    found   that   my 

father   has   spoken  to  C and  B ,  and  other  members  of  the 

House.     Mr.  B says  he  will  try  hard  to  get  it  before  the  House. 

He  has  two  more  chances,  or  rather  "  morning  hours,"  before  Con- 
gress adjourns.     A will  go  in  for  it.     D promises  to  go  for  it 

I  have  sent  your  letter  and  report  to  Mr.  W ,  of  Pennsylvania.     It 

may  not  be  reached  till  next  week.  Please  write  to  3'our  friends  to 
write  immediately  to  any  member  of  Congress.  Every  vote  tells  ;  and 
a  simple  request  to  a  member  may  secure  his  vote,  he  not  caring  any- 
thing about  it.  Set  every  man  you  know  at  W(  X,  even  if  he  knows  a 
page,  for  a  page  often  gets  a  vote.     The  most  1    iar  is  indifference. 

Yours,  «&c.,  L.  M.  Child. 

The  court  below  decreed  — 

1st.  That  Trist  should  pay  to  the  complainant  $3,639,  with  interest 
from  April  20th,  1871. 

2d.  That  until  he  did  so,  he  should  be  enjoined  from  receiving  at  the 
treasury  "  any  of  the  moneys  appropriated  to  him"  by  the  above  act 
of  Congress,  of  April  20th,  1871. 

From  this  decree  the  case  was  brought  here. 

The  good  character  of  the  Messrs.  Child,  father  and  son,  was  not 
denied. 

Messrs.  Durant  and  Horner^  for  the  appellants. 

Messrs.  B.  F.  Butler  and  R.  D.  Mussey,  contra. 

Mr.  Justice  Swayne  delivered  the  opinion  of  the  court. 

The  court  below  decreed  to  the  appellee  the  amount  of  his  claim,  and 
enjoined  Trist  from  receiving  from  the  treasury  "  any  of  the  money 
appropriated  to  him "  by  Congress,  until  he  should  have  paid  the 
demand  of  the  appellee. 

This  decree,  as  regards  that  portion  of  the  fund  not  claimed  by  the 
appellee,  is  an  anomaly.  Why  the  claim  should  affect  that  part  of  the 
fund  to  which  it  had  no  relation,  is  not  easy  to  be  imagined.  This 
feature  of  the  decree  was  doubtless  the  result  of  oversight  and  inad- 
vertence. The  bill  proceeds  upon  the  grounds  of  the  validity  of  the 
original  contract,  and  a  consequent  lien  in   favor  of  the  complainant 
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upon  the  fund  appropriated.  We  shall  examine  the  latter  ground  first. 
Was  there,  in  any  view  of  the  case,  a  lien? 

It  is  well  settled  that  an  order  to  pay  a  debt  out  of  a  particular  fund 
belonging  to  the  debtor  gives  to  the  creditor  a  specific  equitable  lien 
upon  the  fund,  and  binds  it  in  the  hands  of  the  drawee.  A  part  of  the 
particular  fund  may  be  assigned  by  an  order,  and  the  paj-ee  may  en- 
force payment  of  the  amount  against  the  drawee.  But  a  mere  agree- 
ment to  pay  out  of  such  fund  is  not  sufficient.  Something  more  is 
necessary.  There  must  be  an  appropriation  of  the  fund  pro  tanto, 
either  by  giving  an  order  or  by  transferring  it  otherwise  in  such  a 
manner  that  the  holder  is  authorized  to  pay  the  amount  directly  to 
the  creditor  without  the  further  intervention  of  the  debtor. 

Viewing  the  suliject  in  the  light  of  these  authorities,  we  are  brought 
to  the  conclusion  that  the  appellee  had  no  lien  upon  the  fund  here  in 
question.  The  understanding  between  the  elder  Child  and  Trist  was  a 
personal  agreement.  It  could  in  no  wise  produce  the  effect  insisted 
upon.  For  a  breach  of  the  agreement,  the  remedy  was  at  law,  not  in 
equity,  and  the  defendant  had  a  constitutional  right  to  a  trial  b}-  jury. 
If  there  was  no  lien,  there  was  no  jurisdiction  in  equity. 

There  is  another  consideration  fatally  adverse  to  the  claim  of  a  lien. 
The  first  section  of  the  act  of  Congress  of  February  26,  1853,  declares 
that  all  transfers  of  any  part  of  any  claim  against  the  United  States, 
"  or  of  any  interest  therein,  whether  absolute  or  conditional,  shall  be 
absolutely  null  and  void,  unless  executed  in  the  presence  of  at  least  two 
attesting  witnesses  after  the  allowance  of  such  claim,  the  ascertainment 
of  the  amount  due,  and  the  issuing  of  a  warrant  therefor."  That  the 
claim  set  up  in  the  bill  to  a  specific  part  of  the  money  appropriated  is 
■within  this  statute  is  too  clear  to  admit  of  doubt.  It  would  be  a  waste 
of  time  to  discuss  the  subject. 

But  there  is  an  objection  of  still  greater  gravity  to  the  appellee's  case. 
Was  the  contract  a  valid  one?  It  was,  on  the  part  of  Child,  to  pro- 
cure by  lobby  service,  if  possible,  the  passage  of  a  bill  providing  for  the 
payment  of  the  claim.  The  aid  asked  b}-  the  younger  Child  of  Trist, 
which  indicated  what  he  considered  needful,  and  doubtless  proposed  to 
do  and  did  do  himself,  is  thus  vividly  pictured  in  his  letter  to  Trist  of 
the  20th  February,  1871.  After  giving  the  names  of  several  members 
of  Congress,  from  whom  he  had  received  favorable  assurances,  he  pro- 
ceeds :  "  Please  write  to  your  friends  to  write  to  any  member  of  Con- 
gress. Every  vote  tells,  and  a  simple  request  may  secure  a  vote,  he 
not  caring  anything  about  it.  Set  every  man  you  know  at  work.  Even 
if  he  knows  a  page,  for  a  page  often  gets  a  vote." 

In  the  Roman  law  it  was  declared  that  "  a  promise  made  to  effect  a 
base  purpose,  as  to  commit  homicide  or  sacrilege,  is  not  binding."  In 
our  jurisprudence  a  contract  may  be  illegal  and  void  because  it  is  con- 
trary to  a  constitution  or  statute,  or  inconsistent  with  sound  policy  and 
good  morals.  Lord  Mansfield  said:  "  Many  contracts  which  are  not 
against  morality  are  still  void  as  being  against  the  maxims  of  sound 
policy" 
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It  is  a  rule  of  the  common  law  of  universal  application,  that  where  a 
contract  expressed  or  implied  is  tainted  with  either  of  the  vices  last 
named,  as  to  the  consideration  or  the  thing  to  be  done,  no  alleged  right 
founded  upon  it  can  be  enforced  in  a  court  of  justice. 

Before  considering  the  contract  here  in  question,  it  may  be  well,  by 
wa}'  of  illustration,  to  advert  to  some  of  the  cases  presenting  the  sub- 
ject in  other  phases,  in  which  the  principle  has  been  adversely  applied. 

Within  the  condemned  category  are  :  — 

An  agreement  to  pay  for  supporting  for  election  a  candidate  for 
sheriff;  to  pay  for  resigning  a  public  position  to  make  room  for  another ; 
to  pa}'  for  not  bidding  at  a  sheriffs  sale  of  real  property  ;  to  pay  for 
not  bidding  for  articles  to  be  sold  b}'  the  government  at  auction  ;  to  pay 
for  not  bidding  for  a  contract  to  carry  the  mail  on  a  specified  route  ;  to 
pay  a  person  for  his  aid  and  influence  in  procuring  an  office,  and  for 
not  being  a  candidate  himself;  to  pay  for  procuring  a  contract  from 
the  government ;  to  pa}'  for  procuring  signatures  to  a  petition  to  the 
governor  for  a  pardon  ;  to  sell  land  to  a  particular  person  when  the 
surrogate's  order  to  sell  should  have  been  obtained  ;  to  pay  for  sup- 
pressing evidence  and  compounding  a  felony ;  to  convey  and  assign  a 
part  of  what  should  come  from  an  ancestor  by  descent,  devise,  or  dis- 
tribution ;  to  pay  for  promoting  a  marriage  ;  to  influence  the  disposition 
of  property  by  will  in  a  particular  way. 

The  question  now  before  us  has  been  decided  in  four  American  cases. 
They  were  all  ably  considered,  and  in  all  of  them  the  contract  was  held 
to  be  against  public  policy,  and  void.  We  entertain  no  doubt  that  in 
such  cases,  as  under  all  other  circumstances,  an  agreement  express  or 
implied  for  purely  professional  services  is  valid.  Within  this  category 
are  included,  drafting  the  petition  to  set  forth  the  claim,  attending  to 
the  taking  of  testimony,  collecting  facts,  preparing  arguments,  and  sub- 
mitting them,  orally  or  in  writing,  to  a  committee  or  other  proper  author- 
ity, and  other  services  of  like  character.  All  these  things  are  intended 
to  reach  only  the  reason  of  those  sought  to  be  influenced.  They  rest  on 
the  same  principle  of  ethics  as  professional  services  rendered  in  a  court 
of  justice,  and  are  no  more  exceptional.^  But  such  services  are  separ- 
ated by  a  broad  line  of  demarcation  from  personal  solicitation,  and  the 
other  means  and  appliances  which  the  correspondence  shows  were  re- 
sorted to  in  this  case.  There  is  no  reason  to  believe  that  they  involved 
anything  corrupt  or  different  from  what  is  usually  practised  by  all  paid 
lobbyists  in  the  prosecution  of  their  business. 

The  foundation  of  a  republic  is  the  virtue  of  its  citizens.  They  are 
at  once  sovereigns  and  subjects.  As  the  foundation  is  undermined,  the 
structure   is  weakened.      When  it  is   destroyed  the   fabric  must  falL 

1  Salinas  v.  Rtillman,  66  Fed.  Rop.  (C.  C.  A.)  677  ;  Bergen  v.  Frisbie,  125  Cal.  168; 
Barry  v.  Capen,  151  Mass.  9'J ;  Chesobrouf^h  v.  Conover,  140  N.  Y.  382;  Yates  v. 
Robertson,  80  Va.  475  ;  Iloulton  v.  Nicliol,  93  Wis.  393,  ace.  See  also  Davis  v. 
Commonwealth,  164  Mass.  241. 
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Such  is  the  voice  of  universal  history.  The  theory  of  our  government 
is  that  all  public  stations  are  trusts,  and  that  those  clothed  with  them 
are  to  be  anin)ated  in  the  discharge  of  their  duties  solely  by  considera- 
tions of  right,  justice,  and  the  public  good.  The}'  are  never  to  descend 
to  a  lower  plane.  But  there  is  a  correlative  duty  resting  upon  the 
citizen.  In  his  intercourse  with  those  in  authority-,  whether  executive 
or  legislative,  touching  the  performance  of  their  functions,  he  is  bound 
to  exhibit  truth,  frankness,  and  integrity.  Any  departure  from  the  line 
of  rectitude  in  such  cases  is  not  only  bad  in  morals,  but  involves  a  pub- 
lic wrong.  No  people  can  have  any  higher  public  interest,  except  the 
preservation  of  their  liberties,  than  integrity  in  the  administration  of 
their  government  in  all  its  departments. 

The  agreement  in  the  present  case  was  for  the  sale  of  the  influence 
and  exertions  of  the  lobb}'  agent  to  bring  about  the  passage  of  a  law  for 
the  pa3-ment  of  a  private  claim,  without  reference  to  its  merits,  by  means 
which,  if  not  corrupt,  were  illegitimate,  and  considered  in  connection 
with  the  pecuniary  interest  of  the  agent  at  stake,  contrary  to  the  plain- 
est principles  of  public  policy.  No  one  has  a  right,  in  such  circum- 
stances, to  put  himself  in  a  position  of  temptation  to  do  what  is 
regarded  as  so  pernicious  in  its  character.  The  law  forbids  the  in- 
choate step,  and  puts  the  seal  of  its  reprobation  upon  the  under- 
taking. 

If  any  of  the  great  corporations  of  the  country  were  to  hire  adven- 
turers who  make  market  of  themselves  in  this  way,  to  procure  the 
passage  of  a  general  law  with  a  view  to  the  promotion  of  their  pri- 
vate interests,  the  moral  sense  of  every  right-minded  man  would 
instinctively  denounce  the  emploj'er  and  employed  as  steeped  in  cor- 
ruption, and  the  employment  as  infamous. 

If  the  instances  were  numerous,  open,  and  tolerated,  they  would  be 
regarded  as  measuring  the  deca}-  of  the  public  morals  and  the  degen- 
eracy of  the  times.  No  prophetic  spirit  would  be  needed  to  foretell  the 
consequences  near  at  hand.  The  same  thing  in  lesser  legislation,  if  not 
so  prolific  of  alarming  evils,  is  not  less  vicious  in  itself,  nor  less  to  be 
condemned.  The  vital  principle  of  both  is  the  same.  The  evils  of  the 
latter  are  of  sufficient  magnitude  to  invite  the  most  serious  considera- 
tion. The  prohibition  of  the  law  rests  upon  a  solid  foundation.  A 
private  bill  is  apt  to  attract  little  attention.  It  involves  no  great  public 
interest,  and  usuall}'  fails  to  excite  much  discussion.  Not  unfrequently 
the  facts  are  whispered  to  those  whose  duty  it  is  to  investigate,  vouched 
for  by  them,  and  the  passage  of  the  measure  is  thus  secured.  If  the 
agent  is  truthful,  and  conceals  nothing,  all  is  well.  If  he  uses  nefarious 
means  with  success,  the  spring-head  and  the  stream  of  legislation  are 
polluted.  To  legalize  the  traffic  of  such  service  would  open  a  door  at 
whicli  fraud  and  falsehood  would  not  fail  to  enter  and  make  themselves 
felt  at  ever>-  accessible  point.  It  would  invite  their  presence  and  offer 
them  a  premium.  If  the  tempted  agent  be  corrupt  himself,  and  dis- 
posed to  corrupt   others,  the   transition   requires  but  a   single   step. 
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He  has  the  means  in  his  hands,  with  every  facility  and  a  strong  incen- 
tive to  use  them.  The  widespread  suspicion  which  prevails,  and  charges 
openly  made  and  hardly  denied,  lead  to  the  conclusion  that  such  events 
are  not  of  rare  occurrence.  Where  the  avarice  of  the  agent  is  inflamed 
b}'  the  hope  of  a  reward  contingent  upon  success,  and  to  be  graduated  by 
a  percentage  upon  the  amount  appropriated,  the  danger  of  tampering 
in  its  worst  form  is  greatly  increased. 

It  is  by  reason  of  these  things  that  the  law  is  as  it  is  upon  the  sub- 
ject. It  will  not  allow  either  part3'  to  be  led  into  temptation  where  the 
thing  to  be  guarded  against  is  so  deleterious  to  private  morals  and  so 
injurious  to  the  pubhc  welfare.  In  expressing  these  views,  we  follow 
the  lead  of  reason  and  authorit}'. 

We  are  aware  of  no  case  in  English  or  American  jurisprudence  like 
the  one  here  under  consideration,  where  the  agreement  has  not  been 
adjudged  to  be  illegal  and  void. 

We  have  said  that  for  professional  services  in  this  connection  a  just 
compensation  may  be  recovered.  But  where  the}'  are  blended  and  con- 
fused with  those  which  are  forbidden,  the  whole  is  a  unit  and  indivisible. 
That  which  is  bad  destroys  that  which  is  good,  and  they  perish  to- 
gether. Services  of  the  latter  character,  gratuitously  rendered,  are  not 
unlawful.  The  absence  of  motive  to  wrong  is  the  foundation  of  the 
sanction.  The  tendency  to  mischief,  if  not  wanting,  is  greatl}'  less- 
ened. The  taint  lies  in  the  stipulation  for  pa}^  Where  that  exists,  it 
affects  fatally,  in  all  its  parts,  the  entire  body  of  the  contract.  In  all 
such  cases,  potior  conditio  defendentis.  Where  there  is  turpitude, 
the  law  will  help  neither  part}'. 

The  elder  agent  in  this  case  is  represented  to  have  been  a  lawyer  ot 
ability  and  high  character.  The  appellee  is  said  to  be  equally  worthy. 
This  can  make  no  difference  as  to  the  legal  principles  we  have  con- 
sidered, nor  in  their  application  to  the  case  in  hand.  The  law  is  no 
respecter  of  persons. 

Decree  reversed,  and  the  case  remanded,  with  directions  to 

Dismiss  the  bill.* 


1  Providence  Tool  Co.  v.  Norris,  2  Wall.  45 ;  Oscanyan  v.  Arms  Co.,  103  U.  S.  261 ; 
Findlay  v.  Pertz,  66  Fed.  Rep.  (C.  C.  A.)  427  ;  Hay  ward  v.  Nordberg  Mfg.  Co.,  85 
Fed.  Rep.  (CCA.)  4;  Hunt  v.  Te.st,  8  Ala.  71.3;  Weed  v.  Black,  2  McArthur 
(D.  C),  268;  Doane  v.  Chicago  City  R.  R.  Co.,  160  111.  22;  Bermudez  Co.  v.  Crich- 
fieid,  62  111.  App.  221,  174  Hi.  46G  ;  Eli<hart  County  Lodge  v.  Crary,  98  Lid.  238; 
Kansas,  &c.  Ry.  Co.  v.  McCoy,  8  Kan.  543  ;  McBratuey  v.  Chandler,  22  Kan.  692 ; 
Deering  v.  Cunningham,  63  Kan.  174;  Wood  v.  McCann,  6  Dana,  366;  Wildly  v. 
Collier,  7  Md.  273 ;  Ilonlton  v.  Dunn.  60  Minn.  26 ;  Ricliard.son  v.  Scott's  Bluff 
County,  59  Neb.  400;  Lyon  v.  Mitchell,  36  N.  Y.  235;  Mills  v.  Mills,  40  N.  Y.  546; 
Veazey  v.  Allen,  173  N.  Y.  359;  Winpenny  v.  French,  18  (Jhio  St.  469  ;  Sweeney  v. 
McLeod,  15  Orej;.  330  ;  Clippinger  v.  Kepbaugh,  5  W.  &  S.  315  ;  Spalding  v.  Ewing, 
149  Pa.  375 ;  Powers  v'.  Skinner,  34  Vt.  274  ;  Bryan  v.  Reynolds,  5  Wis.  200 ; 
Chippewa  Valley  Co.  v.  Chicago,  &c.  Co.,  75  Wis.  224  ;  Iloulton  v.  Nichol,  93  Wis. 
893,  ace.     See  also  Washington  Lrigation  Co.  v.  Krutz,  119  Fed.  Rep.  (C  C.  A.) 
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MEGUIRE  V.  CORWINE. 
Supreme  Court  of  the  United  States,  October  Teem,  1879. 

{Reported  in  101  United  States,  108.] 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Frederick  P.  Stanton^  for  the  plaintiff  in  error. 

Mr.  Enoch  Totten^  for  the  defendant  in  error. 

Mr,  Justice  Swayne  delivered  the  opinion  of  the  court:  — 

The  plaintiff  in  the  court  below  is  the  plaintiff  in  error  here. 

The  first  count  of  the  declaration  avers  that  in  consideration  of  the 
assistance  to  be  rendered  by  him  to  the  defendants'  testator  in  procur- 
ing him  to  be  appointed  special  counsel  of  the  United  States  in  certain 
litigated  cases  known  as  the  "  Farragut  prize  cases,"  and  also  in  con- 
sideration of  the  assistance  to  be  rendered  by  the  plaintiff  in  managing 
and  carrying  on  the  defence  in  those  cases,  —  which  assistance  was 
accordingly  rendered,  —  the  testator  promised  the  plaintiff  to  pay  him 
one  half  of  all  fees  which  the  testator  should  receive  as  such  special 
counsel,  and  that  the  testator  did  receive  as  such  special  counsel  in 
those  cases  $29,950,  of  which  sum  the  plaintiff  was  entitled  to  be 
paid  one  half,  &c. 

The  second  count  is  substantially  the  same  with  the  first,  except  that 
it  avers  the  consideration  of  the  contract  to  have  been  the  assistance 
to  be  rendered  by  the  plaintiff  in  the  defence  of  the  cases  named,  and 
is  silent  as  to  the  stipulation  that  he  was  to  assist  in  procuring  the 
appointment  of  the  testator  as  special  counsel  for  the  government. 

279 ;  Brown  v.  First  Nat.  Bank,  137  Ind.  655  ;  Thompson  v.  Wharton,    7  Bush,  563 ; 
Buck  V.  First  Nat.  Bank,  27  Mich.  293  ;  McDonald  v.  Buckstaff,  56  Neb.  88. 

In  Southard  v.  Boyd,  51  N.  Y.  177,  the  defendant,  a  ship-owner,  residing  in  Bos- 
ton, hearing  of  the  Banks  expedition,  came  to  New  York,  seeking  employment  in  this 
expedition  for  one  of  his  ships  known  as  the  "  Red  Gauntlet."  Failing  to  charter  it 
himself,  he  called  at  the  oflSce  of  the  plaintiffs  and  left  his  ship  for  charter,  limiting 
them,  however,  to  a  charter  for  troops,  and  returned  to  Boston.  At  this  interview  he 
was  informed  that  the  commissions,  iu  case  of  charter,  would  be  five  per  cent.  In  its 
opinion  the  court  say  :  "  The  further  claim  is  made  that  the  contract  with  the  plain- 
tiff was  for  an  illegal  service,  in  that  they  charged  a  commission  for  claiming  to  have 
influence  with  a  government  agent  to  accept  a  vessel  already  offered,  but  not  yet  ac- 
cepted. It  is  true  that  one  of  the  plaintiffs  was  a  son,  and  that  another  was  a  son-in- 
law  of  one  of  the  government  agents,  whose  business  it  was  to  select  the  vessels  for 
the  government,  and  the  plaintiffs  probably  had  facilities  for  chartering  vessels  which 
others  did  not  have.  But  the  plaintiffs  did  not  contract  to  do  an  illegal  service. 
They  did  not  agree  to  use  any  corrupt  means  to  procure  the  charter.  The  fact  that 
the  plaintiffs  had  intimate  relations  with  the  government  agents,  and  could  probably 
therefore  influence  their  action  much  more  readily  than  others,  did  not  forbid  their 
employment.     Lyon  v.  Mitchell,  36  N.  Y.  235." 
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The  third  is  a  common  count  alleging  the  indebtedness  of  the 
testator  to  the  defendant  for  work  and  labor  to  the  amount  of 
$12,975. 

It  appears  by  the  bill  of  exceptions  that  the  plaintiff  called  three 
witnesses  to  establish  the  contract  upon  which  he  sought  to  recover. 
Lovel  testified  that  "  the  testator  also  stated  that  he  had  agreed 
to  pa}'  the  plaintiff  one-half  of  all  the  fees  he  should  receive  in  said 
cases,  for  his  aid  in  getting  the  appointment  of  special  counsel  and  for 
the  assistance  which  the  plaintiff  was  to  render  in  procuring  testi- 
monj'  and  giving  information  for  the  management  of  the  defence  in 
said  cases." 

"  On  cross-examination,  the  witness  said  he  knew,  before  his  said 
conversation  with  R.  M.  Corwine,  and  before  Corwine  was  emplo3'ed, 
that  Mr.  Meguire,  the  plaintiff,  had  the  selection  of  counsel  in  said 
cases,  the  treasury  Department  only  restricting  him  to  the  selection  of 
a  man  who  was  familiar  with  admiralty  practice,  and  Mr.  Meguire  was 
to  utilize  the  information  he  professed  to  have  at  that  time.  The  bar- 
gain, as  witness  understood  it,  was  that,  in  consideration  of  Meguire's 
procuring  Corwine  to  be  employed  as  special  counsel  in  those  cases, 
and  of  assisting  him  in  getting  evidence  and  information,  Corwine 
agreed  to  pay  to  the  plaintiff  (Meguire)  one  half  of  the  fees  which  he 
(Corwine)  might  receive  from  the  United  States  for  services  in  said 
cases. 

"The  plaintiflf  then  called  Lewis  S.  Wells,  another  witness  in  his 
behalf,  who,  being  duly  sworn,  stated  that  since  the  commencement  of 
this  suit  —  he  thought  some  time  last  year  —  he  met  the  testator  (R.  M. 
Corwine,  deceased)  in  the  Treasury  department,  and  had  a  conversa- 
tion with  him  about  the  plaintiff  and  the  Farragut  cases.  Mr.  Corwine 
was  very  angr}^,  and  said  that  he  had  agreed  to  pa}^  Mr.  Meguire  one  half 
of  his  fees  in  the  Farragut  cases,  and  had  paid  him  one  half  the  retainer 
received  in  1869,  and  $4,000  in  July,  1873,  and  had  taken  his  receipt 
in  full.  That  he  had  found  out  that  plaintiff  had  not  been  the  means  of 
his  appointment  as  special  counsel,  and  he  thought  he  had  paid  the 
plaintiff  enough." 

Wells  testified  further  that  upon  two  occasions  the  testator  told  him 
the  plaintiff  was  assisting  him  in  the  preparation  of  the  defence  in  the 
Farragut  cases,  and  that  he  had  agreed  to  pay  to  the  plaintiff  one  half 
of  his  fees  for  the  plaintiff's  services.  This  is  all  that  is  found  in  the 
record  touching  the  terms  and  consideration  of  the  contract.  It  was 
in  proof  by  a  late  solicitor  of  the  treasury  that  the  plaintiff  strongly 
urged  on  iiim  the  employment  of  the  testator  as  special  counsel,  and 
that  at  the  instance  of  the  plaintiff  he  called  the  attention  of  the  Secre- 
tary of  the  Treasury  to  the  subject,  and  that  the  appointment  of  the 
testator  was  thus  brought  about.  The  plaintiff  had  been  a  clerk  in 
New  Orleans,  in  the  office  of  Colonel  Ilolabird,  Chief  Quartermaster 
of  the  Department  of  the  Oulf,  during  the  war,  and  had  possession  of 
Holabird's  papers,  from  which  he  derived  the  facts  communicated  to 
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the  testator  for  the  defence  of  government  in  the  prize  suits  in  question. 
It  was  not  controverted  that  the  amount  of  fees  received  by  the  testator 
was  $25,950,  and  that  he  paid  over  to  the  plaintiff  $4,475  before  the 
breach  occurred  between  them.  The  further  sum  of  $8,500  was  claimed 
by  the  plaintiff,  and  this  suit  was  brought  to  recover  it.  The  learned 
counsel  for  plaintiff  in  error  complains  in  his  brief  that  "  in  the  charge 
of  the  court,  page  10,  the  jury  were  instructed  that '  the  contract  set 
out  in  the  first  count  of  the  declaration  was  illegal  and  void,  and  that 
the  plaintiff  could  not  recover  on  the  second  count  unless  the  jur^'^ 
should  find  that  the  parties  made  another  and  a  distinct  contract ; ' 
and  in  the  first  instrnotinn  asked  hy  the  defendants  and  given  by  the 
court  the  jury  were  told  '  that  such  an  arrangement  is  void,  because  it 
is  contrary  to  public  policy,  and  the  plaintiff  cannot  recover  in  any 
form  of  action  for  an}-  services  rendered  or  labor  performed  in  pursu- 
ance thereof  .  .  .  There  can  be  no  doubt  that  this  charge  was  fatal 
to  the  plaintiff's  whole  case.  The  jury  were  not  allowed  to  infer,  as 
the}'  well  might  have  done  from  the  testimony  of  more  than  one  of 
the  witnesses,  that  the  testator,  after  his  appointment  as  special 
counsel,  recognized  an  implied  agreement  to  pay  the  plaintiff  half  of 
his  fees  for  the  services  of  the  latter  rendered  during  the  progress  of 
the  business." 

In  our  view  of  the  record  this  is  the  turning-point  of  the  case.  The 
objection  taken  to  the  instructions  referred  to  is  not  so  much  to  them 
in  the  abstract  as  the  concrete.  The  complaint  is  that  they  closed  the 
door  against  the  inference  of  another  contract  which  the  jur}^  might 
have  drawn  from  the  testimony  in  the  case.  To  this  there  are  several 
answers.  If  there  were  such  testimony,  it  should  have  been  set  forth 
in  the  record.  After  a  careful  examination,  we  have  been  unable  to 
find  an_y.  The  instructions  expressly  saved  the  right  of  the  jury  to 
find  another  and  a  different  contract,  and  their  attention  was  called 
to  the  subject.  The}-  found  none.  The  contract  objected  to  by  the 
court  as  fatally  tainted  was  proved  by  witnesses  called  by  the  plaintiff 
himself.  He  neither  proved  nor  attempted  to  prove  an}'  other.  It 
was.  then,  neither  claimed  nor  intimated  that  an}'  other  had  been  made. 
After  the  views  of  the  court  were  announced  it  was  too  late  for  the 
plaintiff  to  change  his  position  and  claim  for  the  jury  the  right  to 
wander  at  large  in  the  field  of  conjecture  and  find  as  a  fact  what  the 
evidence  wholly  failed  to  establish,  and  which,  if  found,  would  have 
thrown  on  the  court  the  necessity  to  set  aside  the  verdict  and  award 
a  new  trial. 

A  judge  has  no  right  to  submit  a  question  where  the  state  of  the  evi- 
dence forbids  it.  Michigan  Bank  v.  Eldred,  9  Wall.  544.  On  the 
contr.ary,  where  there  is  an  entire  absence  of  testimony,  or  it  is  all  one 
way,  and  its  conclusiveness  is  free  from  doubt,  it  is  competent  for  the 
court  to  direct  the  jury  to  find  accordingly.  Merchants'  Bank  v.  State 
Bank,  10  id.  604.  The  practice  condemned  in  Michigan  Bank  v.  Eldred 
is  fraught  with  evil.     It  tends  to  create  doubts  which  otherwise  might 
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not,  and  ought  not  to  exist,  and  may  confuse  the  minds  of  the  jury  and 
lead  them  to  wrong  conckisions.  If  the  instructions  here  under  con- 
sideration are  liable  to  an}'  criticism,  it  is  that  the}-  were  more  favorable 
to  the  plaintiff  in  error  than  he  had  a  right  to  claim. 

The  law  touching  contracts  like  the  one  here  in  question  has  been 
often  considered  by  this  court,  and  is  well  settled  by  our  adjudications. 
Marshall  v.  Baltimore  &  Ohio  Railroad  Co.,  16  How.  314  ;  Tool  Com- 
pany V.  Norris,  2  Wall.  45  ;  Tristr.  Child,  21  id.  441  ;  Coppell  v.  Hall, 
7  id.  542.  It  cannot  be  necessary  to  go  over  the  same  ground  again. 
To  do  so  would  be  a  waste  of  time.  The  object  of  this  opinion  is  rather 
to  viudicate  the  application  of  our  former  rulings  to  this  record  than  to 
give  them  new  support.  They  do  not  need  it.  Frauds  of  the  class 
to  which  the  one  here  disclosed  belongs  are  an  unmixed  evil.  Whether 
forbidden  b}'  a  statute  or  condemned  b}'  public  policy,  the  result  is  the 
same.  No  legal  right  can  spring  from  such  a  source.  They  are  the 
sappers  and  miners  of  the  public  welfare,  and  of  free  government  as 
well.  The  latter  depends  for  its  vitality  upon  the  virtue  and  good  faith 
of  those  for  whom  it  exists,  and  of  those  b}'  whom  it  is  administered. 
Corruption  is  always  the  forerunner  of  despotism. 

In  Trist  v.  Child  (supra),  while  recognizing  the  validity  of  an  honest 
claim  for  services  honestly  rendered,  this  court  said:  '"'•  But  they  are 
blended  and  confused  with  those  which  are  forbidden ;  the  whole  is  a 
unit,  and  indivisible.  That  which  is  bad  destroys  that  which  is  good, 
and  they  perish  together.  .  .  .  Where  the  taint  exists  it  affects  fatalljj 
in  all  its  parts,  the  entire  body  of  the  contract.  In  all  such  cases 
potior  conditio  defendentis.  Where  there  is  turpitude,  the  law  will 
help  neither  party."  These  remarks  apply  here.  The  contract  is 
clearly  illegal,  and  this  action  was  brought  to  enfoi'ce  it.  This  con- 
clusion renders  it  unnecessary  to  consider  the  plaintiff's  other  assign- 
ments of  error.  The  case  being  fundamentally  and  fatally  defective,  he 
could  not  recover.  Conceding  all  his  exceptions,  other  than  those  we 
have  considered,  to  be  well  taken,  the  errors  committed  could  have 
done  him  no  harm,  and  opposite  rulings  would  have  done  him  no  good. 
In  either  view,  these  alleged  errors  are  an  immaterial  element  in  the 
case.     Barth  v.  Clise,  Sheriff,  12  Wall.  400.  Jxidgment  affirmed} 

1  See  also  Schloss  v.  Hewlett,  81  Ala.  266;  Edwards  v.  Randle,  63  Ark.  216; 
Martin  v.  Wade,  37  Cal.  168;  CJoiiner  v.  Canter,  15  Ind.  App.  690;  Glover  v.  Taylor, 
38  La.  Ann.  634;  Harris  v.  Chamberlain,  126  Mich.  280;  Dickson  v  Kittson,  75 
Minn.  168  ;  Gray  v.  Hook,  4  N.  Y.  449;  Basket  v.  Moss,  115  N.  C.  448;  Hunter  v. 
Nolf,  71  Pa.  282;  Whitman  v.  Ewin,  39  S.  W.  Rep.  (Tenn.  Ch.)  742;  Willis  v. 
CompreBfl  Co.,  66  S.  W.  Kep.  (Tex.  Civ.  App.)  472 ;  Meachara  v.  Dow,  32  Vt.  71. 
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WOODSTOCK  IRON  COMPANY  v.  RICHMOND  AND 
DANVILLE  EXTENSION   COMPANY. 

Supreme  Court  of  the  United  States,  October  Term,  1888. 

[Reported  in  129  United  States,  643.] 

Mr.  Justice  Field  delivered  the  opinion  of  the  court :  — 
As  appears  from  the  pleadings,  some  time  previous  to  November, 
1881,  the  plaintiff  below,  the  Richmond  and  Danville  Extension  Com- 
pany, a  corporation  created  under  the  laws  of  New  Jersey,  entered 
into  a  contract  with  the  Georgia  Pacific  Railway  Company,  a  cor- 
poration created  under  the  laws  of  Georgia,  to  locate  and  con- 
struct for  tlie  latter  company,  by  the  nearest,  cheapest,  and  most 
suitable  route,  a  railroad  from  Atlanta  in  Georgia  through  Alabama 
to  Columbus  in  Mississippi,  at  the  rate  of  $20,000  a  mile,  to  be 
paid  in  whole  or  part  in  the  bonds  of  the  railroad  company ;  and 
in  November,  1881,  it  was  engaged  in  locating  and  constructing 
the  road  under  the  contract.  At  that  time  the  defendant  below,  the 
Woodstock  Iron  Company,  a  corporation  created  under  the  laws  of 
Alabama  for  the  manufacture  and  sale  of  products  of  iron  ore,  was 
doing  business  at  the  town  of  Anniston  in  that  State  ;  and  it  then 
made  a  formal  proposition  in  writing  to  the  Extension  Company  that  if 
it  would  locate  and  construct,  or  cause  to  be  located  and  constructed, 
the  railroad  b^'  way  of  the  town  of  Anniston,  then  the  Iron  Companj" 
would  donate  and  c>onvey,  or  cause  to  be  donated  and  conveyed,  to  the 
Extension  Company  sundr}'  parcels  of  land  both  within  and  without  the 
corporate  limits  of  the  town,  for  the  location  of  the  road,  and  which 
might  be  necessary'  for  sidings  or  spare  tracks  ;  and  would  also  donate 
and  pay  to  the  Extension  Company  $30,000,  one  half  when  the  road 
made  a  connection  with  the  line  of  the  Alabama  Great  Southern  Rail- 
road Company  at  Birmingham,  Alabama,  and  the  other  half  when  the 
road  made  a  connection  with  the  line  of  the  Louisville  and  Nashville 
Railroad  Company  at  that  place ;  the  payments  to  be  made  provided 
the  road  should  be  so  far  completed  as  to  make  the  connections 
designated  within  three  years.  The  proposition  was  formall}*  accepted 
in  writing  by  the  Extension  Company,  through  its  vice-president  John 
W.  Johnston. 

Pursuant  to  this  contract  the  Extension  Company  located  and  con- 
structed the  railroad  by  way  of  the  town  of  Anniston  by  the  first  of 
January,  1883,  and  made  the  connections  specified,  within  the  period 
designated,  and  complied  in  every  respect  with  its  terms. 

The  Woodstock  Iron  Company  complied  with  the  contract  only  in 
part.  At  the  request  of  the  Extension  Company  it  conveyed  to  the 
railroad  company  the  several  parcels  of  land  mentioned,  and  also  upon 
like  request  furnished  it  with  cars  to  the  value  of  $G,325.     For   the 


488  WOODSTOCK   IBON   CO.   V.   EXTENSION   CO.       [CHAP.   VI. 

balance,  amounting  to  $23,675,  the  present  suit  was  brought,  and  the 
principal  question  presented  to  the  court  below,  and  to  this  court,  is 
whether  the  contract  is  obligatory  upon  the  defendant,  or  whether  it  is 
void  as  being  against  public  policy. 

In  determining  this  question,  it  must  be  borne  in  mind  that  the  con- 
tract of  the  Extension  Company  with  the  Georgia  Pacific  Railway 
Company  was  to  locate  and  construct  the  road  "  by  the  nearest, 
cheapest,  and  most  suitable  route  from  Atlanta,  Georgia,  through  Ala- 
bama to  Columbus  in  Mississippi,"  for  the  consideration  of  $20,000  a 
mile,  and  that  it  is  averred  in  the  pleadings  and  admitted  by  the 
demurrer,  that  in  causing  the  road  to  be  located  b}-  wa}'  of  Anniston, 
it  was  necessary  to  deflect  the  same  from  the  nearest  and  cheapest  and 
most  natural  route  between  the  designated  termini,  a  distance  of  five 
miles,  at  an  additional  cost  of  $100,000.  In  the  light  of  these  facts 
there  can  be  but  one  answer  given  to  the  question  presented  respecting 
the  contract  between  the  Iron  Company  and  the  Extension  Company, 
namely,  that  it  was  a  void  contract,  immoral  in  its  conception  and  cor- 
rupting in  its  tendency.  It  was  a  contract  by  an  employe  of  a  railroad 
company  with  a  third  party,  for  a  consideration  to  be  received  from  that 
third  party,  to  violate  its  engagement  with  its  employer  in  the  important 
business  of  locating  and  constructing  a  railroad,  and  instead  of  select- 
ing the  shortest,  clieapest,  and  most  suitable  route,  to  locate  the  road 
by  a  longer  route,  and  thus  impose  an  unnecessary  and  heavy  burden 
upon  its  emplo3'er.  The  proposition  of  the  Iron  Company,  which  was 
accepted,  was  to  pay  the  Extension  Company  for  a  breach  of  its  duty. 
In  plain  language,  it  was  nothing  less  than  the  offer  of  a  bribe  to  the 
latter  compan}^  to  be  faithless  to  its  engagements,  and  to  do  with  refer- 
ence to  the  business  in  which  it  was  engaged  what  would  amount  to 
little  less  than  robbery  of  its  employer.  The  transaction  on  the  part 
of  the  Iron  Company  was  none  the  less  offensive  because  of  the 
threats  of  the  Extension  Company,  made  by  its  vice-president,  who 
was  also  a  director  and  stockholder  of  the  railroad  company,  that  if 
the  land  and  money  mentioned  were  not  donated,  it  would  cause  the 
road  to  be  located  away  from  Anniston  by  the  rival  town  of  Oxford. 
The  threats  did  not  excuse,  much  less  justify,  the  offer. 

We  have  thus  far  considered  the  case  as  one  only  between  private 
parties  where  an  employe  has  agreed,  for  a  money  consideration,  to 
violate  his  obligation  to  his  employer ;  but  there  are  other  circum- 
stances which  add  to  the  offensiveness  of  the  transaction.  The 
business  of  the  I^xtension  Company  was  one  in  which  the  public  was 
interested.  Railroads  are  for  many  purposes  pul)lic  highways.  They 
are  constructed  for  the  convenience  of  the  public  in  the  transportation 
of  persons  and  property.  In  their  construction  without  unnecessary 
length  between  designated  points,  in  their  having  proper  accommoda- 
tions, and  in  their  charges  for  transportation,  the  pul)lic  is  directly 
interested.  Corporations,  it  is  true,  formed  for  their  construction  are 
private  corporations,  but  whilst  their  directors  are  required  to  look  to 
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the  interests  of  their  stockholders,  they  must  do  so  in  subordination  to 
and  in  connection  with  the  public  interests,  which  the}'  are  equall}-  bound 
to  respect  and  subserve.  All  arrangements,  therefore,  b}'  which  direc- 
tors or  stockholders  or  other  persons  may  acquire  gain,  by  inducing 
those  corporations  to  disregard  their  duties  to  the  public  are  illegal  and 
lead  to  unfair  dealing,  and  thus  being  against  public  polic}'  will  not  be 
enforced  by  the  courts.  In  this  case  the  Extension  Company,  to 
which  the  dut}'  of  locating  and  constructing  the  railroad  between  its 
termini  was  entrusted,  in  agreeing,  for  a  consideration  offered  by  a 
third  party,  to  disregard  that  dut}'  and  locate  and  construct  the  road 
by  a  longer  route  than  was  required,  not  onl}-  committed  a  wrong  upon 
the  railroad  company  by  thus  imposing  unnecessary  burdens  upon  it, 
to  meet  which  larger  charges  for  tranportation  might  be  called  for,  but 
also  a  wrong  upon  the  public. 

The  case  of  Fuller  v.  Dame,  18  Pick.  472,  483,  is  instructive  on  this 
head.  It  there  appeared  that  Dame,  the  defendant,  was  the  owner  of 
a  large  tract  of  land  and  flats  situated  on  Sea  Street,  and  between  it 
and  Front  Street,  on  the  south  side  of  Boston,  which  would  be  greatl}'' 
enhanced  in  value  if  the  Boston  and  Worcester  Railroad  Company 
would  locate  one  of  its  depots  between  those  streets  and  easterly  of 
Front  Street.  To  induce  the  company  to  make  such  location  it  was 
supposed  to  be  necessary  to  form  an  association,  which  would  pay  to 
it  a  large  sum  of  money  and  furnish  a  large  tract  of  land  for  the  depot, 
besides  making  other  donations  ;  and  to  provide  the  money  and  land, 
also  to  form  a  companj'  to  purchase  the  flats  and  land  between  the 
streets  named,  to  be  held  as  joint  stock  and  laid  out  in  due  form  and 
shape  for  sale.  Fuller  agreed  to  aid  Dame  in  getting  up  such  com- 
pany, and  in  inducing  the  railroad  company  to  fix  its  termination  and 
principal  depot  between  those  streets.  Fuller  being  himself  of  opinion 
that  the  railroad  ought,  from  a  view  of  the  public  good  and  the  good 
of  its  stockholders,  to  enter  the  city  on  the  southerly  side  and  have  its 
principal  depot  there.  In  consideration  of  such  agreement  Dame  gave 
his  note  for  $9600,  payable  to  Fuller  in  three  years,  the  note  being 
deposited  with  third  parties,  to  be  delivered  to  him  when  the  principal 
depot  of  the  railroad  company  for  merchandise  was  constructed  between 
the  streets  mentioned.  Fuller  was  at  the  time  of  the  agreement  a 
stockholder  in  the  railroad  company.  The  road  having  been  com- 
pleted, and  the  principal  depot  located  between  the  streets  mentioned, 
and  the  note  not  being  paid,  suit  was  brought  upon  it.  It  was  adjudged 
that  the  contract  was  contrary  to  public  policy,  and  that  the  note  given 
in  consideration  of  it  was  therefore  void.  In  coming  to  this  conclusion 
the  court  considered  somewhat  at  large  the  ground  upon  which  contracts 
of  this  character  were  avoided,  and  held  that  it  was  because  the}'  tended 
to  place  one  under  wrong  influences,  by  offering  him  a  temptation  to  do 
that  which  might  injuriously  affect  the  rights  and  interests  of  third 
persons,  and  that  the  case  before  it  was  within  the  operation  of  this 
principle,  the  contract  tending  injuriously  to  affect  the  public  interest 
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in  establishing  the  fittest  and  most  suitable  location  for  the  termination 
of  the  Boston  and  Worcester  Railroad  for  the  accommodation  of  the 
public  travel.  It  is  true  the  road  was  constructed  and  located  by  the 
corporation  at  the  expense  of  private  parties  under  the  sanction  of  the 
legislature,  incorporated  for  that  purpose,  who  were  to  be  remunerated 
b}'  a  toll  levied  and  regulated  by  law  ;  and  it  was  left  to  its  directors  to 
fix  the  termination  and  place  of  deposit.  But  the  court  added:  "In 
doing  this  a  confidence  was  reposed  in  them,  acting  as  agents  for  the 
public,  —  a  confidence  which,  it  seems,  could  be  safely  so  reposed,  when 
it  is  considered  that  the  interests  of  the  corporation  as  a  company  of 
passenger  and  freight  carriers  for  profit  was  identical  with  the  interests 
of  those  who  were  to  be  carried,  and  had  goods  to  be  carried,  that  is, 
with  the  public  interest.  This  confidence,  however,  could  only  be  safely 
so  reposed  under  the  belief  that  all  the  directors  and  members  of  the 
company  should  exercise  their  best  and  their  unbiased  judgment  upon 
the  question  of  such  fitness,  without  being  influenced  by  distinct  and 
extraneous  interests,  having  no  connection  with  the  accommodation  of 
the  public  or  the  interests  of  tlie  company.  Any  attempt,  therefore,  to 
create  and  bring  into  efficient  operation  such  undue  influence  has  all  the 
injurious  eflects  of  a  fraud  upon  the  public,  by  causing  a  question  which 
ought  to  be  decided  with  a  sole  and  single  regard  to  public  interests,  to 
be  affected  and  controlled  by  considerations  having  no  regard  to  such 
interests.  It  is  no  answer  to  say  that,  by  the  act  of  incorporation,  the 
executive  authority  was  vested  in  a  board  of  directors,  and  Mr.  Fuller 
was  not  a  director.  He  was  a  member  of  the  company,  and  might  be 
chosen  a  director.  He  was  an  elector  of  the  directors,  and  they  were 
directly  responsible  to  the  stockholders.  The  immediate  act  of  location 
was  with  directors,  but  the  efficient  authority  was  with  the  members  and 
stockholders  of  the  corporation,  who  elect  the  directors.  Tlie  election 
may  depend  upon  the  known  views  and  opinions  of  candidates  upon 
this  very  question  of  location.  They  had  a  right  to  his  disinterested 
judgment  and  advice  upon  the  question  of  location  ;  and  this  could  not 
be  exercised  whilst  he  held  and  relied  on  a  promise  for  a  large  sum  of 
money,  the  payment  of  which  depended  upon  this  decision  of  the  ques- 
tion by  the  directors." 

The  case  before  us  is  much  stronger  than  the  one  thus  decided  by 
the  Supreme  Judicial  Court  of  Massachusetts.  There  the  contract  was 
held  invahd  because  made  with  a  stockholder  of  the  company,  by  which 
he  promi.sed,  for  a  pecuniary  consideration,  to  endeavor  to  procure  the 
company-  to  locate  one  of  its  depots  at  a  particular  place  in  the  city. 
Here  the  contract  was  with  an  em[)loye  of  the  company  to  induce  it  to 
disregard  its  obligations  ;  and  the  principal  person  making  that  contract 
on  the  part  of  the  employ^  was  a  director  and  stockholder  of  the  com- 
pany which  was  to  be  thus  seriously  affected. 

The  principle,  which  is  so  clearly  and  forcibl}'  stated  in  Fuller  v. 
Dame,  has  been  applied  in  numerous  instances  by  the  highest  courts  of 
different  States,  to  avoid  contracts  made  to  influence  railroad  companies 
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in  selecting  their  routes  and  locating  their  depots  and  stations,  by  dona- 
tions of  land  and  money  to  some  of  its  directors  or  stockholders  or 
agents.  Thus  in  Bestor  v.  Wathen,  60  Illinois,  138,  it  appeared  that 
in  1849  the  legislature  of  Illinois  incorporated  a  company  to  build  a 
railroad  from  a  point  on  the  Mississippi  River  to  Peoria,  and  that  in 
1852  the  charter  was  amended  so  as  to  authorize  the  extension  of  the 
road  from  Peoria  eastward  to  the  State  line.  In  1855  the  company 
made  a  contract  with  the  firm  of  Cruger,  Secor,  &  Company,  by  which 
the  latter  undertook  the  construction  and  equipment  of  the  road.  In 
1856,  whilst  engaged  upon  this  work,  the  members  of  the  firm,  together 
with  Bestor,  the  president  of  the  railroad  company.  Sweat,  one  of  its 
directors,  and  Smith,  its  construction  agent,  entered  into  a  contract 
with  "Wathen  and  Gibson,  the  defendants,  by  which  the  latter,  being 
the  owners  of  160  acres  of  land,  agreed,  in  consideration  that  the  road 
then  in  process  of  construction  should  cross  the  Illinois  Central  Rail- 
road where  their  land  was  situated,  the  land  would  be  laid  out  into 
town  lots  and  sold,  and  after  proceeds  amounting  to  $4,800  had  been 
received,  which  were  to  be  retained  by  Wathen  and  Gibson,  a  convey- 
ance of  an  undivided  half  of  the  residue  should  be  made  to  the  other 
parties.  The  only  consideration  for  this  agreement,  aside  from  the 
location  of  the  road,  was  that  the  other  parties  should  assist  and  con- 
tribute to  the  building  up  of  the  town  on  the  land.  The  road  was  con- 
structed across  the  Illinois  Central,  and  Wathen  and  Gibson  laid  out 
the  land  into  lots,  and  proceeded  to  sell  the  same,  and  the  town  of  El 
Paso  was  built  on  the  land  and  an  adjoining  tract.  In  1863  the  plain- 
tiflfs  filed  their  bill  against  Wathen  and  Gibson  for  an  account  of  the 
sales  and  a  conveyance  of  the  undivided  half  of  the  lots  unsold.  The 
court  held  the  contract  void  as  against  public  policy,  and  dismissed  the 
suit,  and  the  decree  in  this  respect  was  affirmed  by  the  Supreme  Court 
of  the  State,  that  court  observing  that  when  the  people  through  their 
legislature  grants  to  a  companj-^  the  right  of  eminent  domain  for  the 
purpose  of  constructing  a  railroad  it  is  upon  the  supposition  that  the 
road  will  bring  certain  benefits  to  the  public,  and  that  when  subscrip- 
tions are  made  to  its  stock,  the  money  is  subscribed  upon  the  under- 
standing that  the  officers  entrusted  with  the  construction  of  the  road 
will  so  locate  its  line  and  estabhsh  its  depots  as  to  bring  the  highest 
pecuniar}'  profit  to  the  stockholders  compatible  with  a  proper  regard 
for  public  convenience  ;  that  these  alone  are  the  considerations  which 
should  control  officers  of  the  road,  and  so  far  as  they  permit  their 
official  action  to  be  swayed  b}'  their  private  interests  they  are  guilty  of 
a  breach  of  trust  towards  the  stockholders,  and  a  breach  of  dut}'  to  the 
public  at  large  ;  and  it  added  :  "  A  court  of  equit}'  will  not  enforce  a 
contract  resting  upon  such  official  delinquency  or  even  tending  to  pro- 
duce it.  Such  is  the  character  of  the  contract  before  us.  If  we  enforce 
it  we  lend  the  sanction  of  the  court  to  a  class  of  contracts  the  inevi- 
table tendenc}'  of  which  is  to  make  the  officers  of  these  powerful  corpor- 
ations pervert  their  trust  to  their  private  gain,  at  the  price  of  injury  at 
once  to  the  stockholders  and  to  the  public.     Rendered  into  plain  Eng- 
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lish,  the  contract  in  this  case  was  a  bribe  on  the  part  of  Wathen  and 
Gibson  to  the  president  and  other  officers  of  the  railwa}^  compan}-,  and 
to  the  contractors  who  were  building  the  road,  of  an  undivided  half  of 
one  hundred  and  sixt}'  acres  of  land,  in  consideration  of  which  the  road 
was  to  be  constructed  on  a  certain  line,  and  a  depot  built  at  a  certain 
point.  Now,  if  this  was  the  best  line  for  crossing  the  Illinois  Central 
considered  with  reference  to  the  interest  of  the  stockholders  and  of 
the  public,  then  it  was  the  dut^^  of  the  officers  of  the  company  to  estab- 
lish it  there  ;  and  if  they  intended  so  to  do  because  it  was  the  proper 
line,  but  professed  to  be  hesitating  between  this  and  another  line  in 
order  to  secure  to  themselves  the  contract  under  consideration,  as  is 
somewhat  indicated  b}'  the  evidence,  then  they  were  practising  a  species 
of  fraud  upon  the  defendants,  and  using  a  false  pretext  in  order  to 
acquire  defendants'  property  without  consideration.  If  on  the  other 
hand  this  line  was  not  the  best,  but  was  adopted  because  of  this  con- 
tract, the  case  is  still  stronger  against  the  complainants.  If  such  was 
the  fact  the}'  are  asking  the  court  to  enforce  the  payment  of  a  bribe,  the 
promise  of  which  induced  them  to  sacrifice  their  official  duty  to  their 
private  gain.  If,  as  a  third  contingenc}^  the  choice  laj^  between  this 
line  and  another,  equally  good,  but  not  better,  and  they  were  influenced 
by  this  contract  to  adopt  this  line,  then,  although  neither  the  company 
nor  the  public  has  been  injured,  3'et  the  defendants  have  made  their 
official  power  an  instrument  of  private  emolument  in  a  manner  which 
no  court  of  equit}-  can  sanction.  In  this  particular  case  no  wrong  ma}' 
have  been  done,  and  yet  pubUc  policy  plainly  forbids  the  sanction  of 
such  contracts  because  of  the  great  temptation  they  would  offei*  to 
official  faithlessness,  and  corruption."  The  doctrine  of  this  case  was 
approved  by  the  Supreme  Court  of  Illinois  in  Linder  v.  Carpenter,  62 
111.  309,  and  in  St.  Louis,  Jacksonville,  and  Chicago  Railroad  u.  Mather, 
71  111.  592. 

HoUaday  v.  Patterson,  decided  by  the  Supreme  Court  of  Oregon, 
5  Oregon,  107,  is  also  in  harmony  with  Fuller  v.  Dame  and  Bestor  v. 
Wathen,  the  court  following  a  similar  course  of  reasoning  to  that 
adopted  in  those  cases.  That  doctrine  and  reasoning  are  also  often 
applied  where  the  reward  or  money  consideration  for  taking  a  particu- 
lar route  or  establishing  a  station  or  depot  at  a  particular  place  is 
offered  directly  to  the  railroad  company  instead  of  to  its  directors, 
stock  holders,  or  agents.  But  we  do  not  refer  to  them,  because  there 
are  exceptions  or  qualifications  in  the  application  of  the  doctrine  in 
such  cases  requiring  explanation,  as  where  a  subscription  is  conditioned 
upon  the  adoption  of  a  particular  route,  or  the  construction  of  a  station 
or  depot  at  a  particular  place.  Pacific  Railroad  Co.  v.  Seely,  45 
Mo.  212;  Racine  County  Bank  v.  Ayers,  12  Wis.  512  (Vilas  and 
Bryant's  ed.  570)  ;  Fort  P^dward  and  Fort  Millar  Plank  Road  Co. 
V.  Payne,  15  N.  Y.  583.*   There  is  no  exception  in  any  decision  called 

1  See  also  New  Haven  v.  New  Haven  R.  R.  Co.,  62  Conn.  252 ;  Florida  Central  Co. 
V.  State,  31  Fla.  482  ;  Doane  v.  Chicago  City  lij.  Co.,  45  N.  E.  Rep.  (111.)  507;  Gray 
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to  our  attention  as  to  the  character  of  a  contract  when  for  a  pecuniary 
consideration  directors,  stockholders,  or  agents  of  a  company  under- 
take to  influence  its  conduct  in  these  matters.  Indeed,  the  law  is  gen- 
eral that  agreements  upon  pecuniary  considerations,  or  the  promise  of 
them,  to  influence  the  conduct  of  officers  charged  with  duties  aff'ecting 
the  public  interest,  or  with  duties  of  a  fiduciary  character  to  private 
parties,  are  against  the  true  policy  of  the  State,  which  is  to  secure 
fidelit}'  in  the  discharge  of  all  such  duties.  Agreements  of  that  char- 
acter introduce  mercenary  considerations  to  control  the  conduct  of 
parties,  instead  of  considerations  arising  from  the  nature  of  their  duties 
and  the  most  efficient  way  of  discharging  them.  They  are,  therefore, 
necessaril\'  corrupt  in  their  tendencies.  As  we  said  in  Tool  Company 
V.  Norris,  2  Wall.  48,  56,  "  that  all  agreements  for  pecuniar}-  considera- 
tions to  control  the  business  operations  of  the  government,  or  the  regu- 
lar administration  of  justice,  or  the  appointments  to  public  offices,  or 
the  ordinary  course  of  legislation,  are  void  as  against  public  policy, 
without  reference  to  the  question  whether  improper  means  are  contem- 
plated or  used  in  their  execution,"  so  we  say  of  agreements  like  the 
one  in  this  case ;  they  are  against  public  policy  because  of  their 
corrupt  tendenc}',  whether  lawful  or  unlawful  means  are  contemplated 
or  used  in  carrying  them  into  execution.  "  The  law,"  as  said  in 
that  case,  "looks  to  the  general  tendency'  of  such  agreements;  and 
it  closes  the  door  to  temptation  b}'  refusing  them  recognition  in  any 
of  the  courts  of  the  country."  Oscanyau  v.  Arms  Co.,  103  U.  S. 
261,  274. 

From  the  views  expressed  it  follows  that  the  court  below  erred  in 
sustaining  the  demurrers  to  the  special  pleas  above  mentioned,  and  it 
is  not  necessary,  therefore,  to  consider  the  other  pleas.  The  judgment 
must  be 

Meversed  and  the  cause  remanded  with  instructions  to  overrule  the 
demurrer  to  the  above  pleas,  and  take  further  proceedings  not 
inconsistent  with  this  opinion,} 

Mr.  Justice  Miller  and  Mr.  Justice  Bradley  dissented. 

V.  Chicago,  &c.  Rv.  Co.,  189  111.  400;  Lyman  v.  Suburban  R.  R.  Co.,  190  El.  320; 
Chicago,  &c.  Ry.  Co  c.  Coburn,  91  Ind.  5.57;  Louisville,  &c.  Ry.  Co.  v.  Sumner,  106 
Ind.  55;  First  Nat.  Bank  v.  Hendrie,  49  Iowa,  402;  Montclair  Academy  v.  North 
Jersey  St.  Ry.  Co.,  65  N.  J.  L.  328  ;  Levy  v.  Tatum,  43  S.  W.  Rep.  (Tex.  Civ.  App  )  940 ; 
Horner  v.  Chicago,  &c.  Ry.  Co..  38  Wis.  165. 

1  Heirs  of  Burney  v.  Ludeling,  47  La.  Ann.  73,  96  ;  Lum  v.  McEwen,  56  Minn. 
278,  ace.  Compare  the  following  decisions  in  regard  to  the  location  of  public  build- 
ings. Fearnley  v.  I)e  Mainville,  5  Col.  App.  441;  Woodman  v.  Innee,  47  Kan.  26; 
Beal  V.  Polhenius,  67  Mich.  130. 
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GEORGE  A.  GUERNSEY  v.  JAMES  P.  COOK. 

Supreme  Judicial  Court  of  Massachusetts,  March  10 — 
September  8,   1876. 

{Reported  in  120  Massachusetts,  501. J 

Colt,  J.  The  contract  declared  on  has  been  held  to  be  the  personal 
contract  of  the  defendant.  117  Mass.  548.  It  provided  in  substance 
on  the  part  of  the  defendant  and  Mr.  Beebe,  who  together  owned  a 
majority  of  the  stock  of  the  India  Company,  that  the  plaintiff  should  be 
made  treasurer  of  that  company  at  a  stipulated  salary  ;  the  plaintiff  on 
his  part  agreeing  to  take  part  of  their  stock  at  par,  with  an  agreement 
that  it  should  be  taken  back,  and  an  allowance  made  for  interest,  "  in 
case  it  should  be  desirable  for  any  reason  to  dispense  with  the  plain- 
tiff's service  as  treasurer."  The  question  is  whether  such  a  contract  is 
void  as  being  against  public  policy.  Its  decision  depends  upon  the 
construction  which  must  be  fairly  given  to  the  terms  of  the  contract. 

In  consideration  of  the  purchase  of  a  part  of  their  stock  at  a  price 
named,  two  of  the  stockholders  agree  to  secure  to  the  purchaser  the 
treasurership  of  the  corporation,  of  which  they  are  members,  and  to 
secure  to  him  also  a  sura  named,  as  the  annual  salary  of  the  office. 
The  purchase  of  the  defendant's  stock  and  the  agreement  relating  to 
the  office  are  incorporated  into  the  contract  as  part  of  one  transaction ; 
and  each  agreement  is  the  valuable  consideration  of  the  other.  The 
contract,  if  reasonably  susceptible  of  two  meanings,  one  legal  and  the 
other  not,  must  indeed  receive  an  interpretation  which  will  support 
rather  than  defeat  it,  and  the  presumption  is  in  favor  of  its  legality. 
But  this  contract  necessarily  implies  that  the  defendant  intended  to 
derive,  and  the  plaintiff  intended  to  give  to  him,  a  private  advantage, 
not  shared  by  the  other  stockholders,  in  consideration  of  his  election  as 
treasurer.  And  there  is  nothing  in  the  facts  disclosed  at  the  trial  to 
show  that  such  was  not  in  fact  the  result  of  the  transaction,  or  that  the 
agreement  in  question  was  known  and  consented  to  by  the  other  mem- 
bers of  the  corporation. 

It  was  the  purpose  and  effect  of  the  contract  to  influence  the  defend- 
ant, in  the  decision  of  a  question  affecting  the  private  rights  of  others, 
by  considerations  foreign  to  those  rights.  The  promisee  was  placed 
under  direct  inducement  to  disregard  his  duties  to  other  members  of 
the  corporation,  who  had  a  right  to  demand  his  disinterested  action  in 
the  selection  of  suitable  officers.  He  was  in  a  relation  of  trust  and  con- 
fidence, which  required  him  to  look  only  to  the  best  interest  of  the 
whole,  uninfluenced  by  private  gain.  The  contract  operated  as  a  fraud 
upon  his  associates. 

in  Fuller  v.  Dame,  18  Pick.  472,  a  contract  was  held  to  be  contrary 
to  public  policy,  and  to  open,  upright,  and  fair  dealing,  which  tended 
injuriously  to  affect  the  interest  of  the  corporations  of  which  the  prom- 
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Isee  was  a  member.  It  was  compared  to  the  case  of  a  composition 
deed  where  all  the  creditors  release  the  common  debtor  upon  the  pa}- 
ment  of  a  certain  percentage,  and  where  a  stipulation  for  a  separate 
and  distinct  advantage  is  held  to  be  a  fraud  on  other  creditors  and 
void.  Case  v.  Gerrish,  15  Pick.  49.  Upon  the  same  principle,  agree- 
ments not  to  bid  against  others  at  a  pubhc  auction,  as  well  as  agree- 
ments for  the  employment  of  underbidders  and  puffers,  are  held  to  be 
a  fraud  upon  the  bidders  at  the  sale,  and  void  as  against  public  policy. 
So  contracts  with  brokers  or  agents,  upon  a  consideration  founded  on 
violations  of  duty  to  the  principal,  are  void.  Smith  v.  Townsend,  109 
Mass.  500  ;  Phippen  v.  Stickney,  3  Met.  384  ;  Gibbs  v.  Smith,  115  Mass. 
592  ;  Curtis  v.  Aspinwall,  114  Mass.  187.  See  also  Waldo  y.  Martin, 
4  B.  &  C.  319  ;  Marshall  v.  Baltimore  &  Ohio  Railroad,  16  How.  314 ; 
Elliott  V.  Richardson,  L.  R.  5  C.  P.  744. 

Upon  the  facts  disclosed,  this  action,  which  is  not  in  avoidance  but 
in  direct  affirmance  of  the  contract,  cannot  be  maintained.  White  v. 
Franklin  Bank,  22  Pick.  181.  The  objection  that  the  contract  is  illegal, 
although  it  comes  with  no  good  grace  from  the  defendant,  is  allowed  to 
prevail,  not  as  a  protection  to  him,  but  for  the  sake  of  the  public  good, 
and  because  the  court  will  not  lend  its  aid  to  enforce  an  illegal  contract. 
Myers  v,  Meinrath,  101  Mass.  366  ;  Taylor  v.  Chester,  L.  R.  4  Q.  B. 
309.  Judgment  for  the  defendant} 


HENRY  HOLCOMB  v.  THOMAS  H.  WEAVER. 

Sdpeemk  Judicial  Court  of  Massachusetts,  October  25,  1883  — 
January  29,  1884. 

[Reported  in  136  Massachusetts,  265.] 

Holmes,  J.  The  plaintiff  in  New  Bedford  was  written  to  from  New 
York  on  behalf  of  the  Pasque  Island  Club,  and  requested  to  find  a 
builder  who  could  erect  a  building  for  them  cheaper  than  the  New  York 
builders.  The  letter  continued,  "  but  we  only  want  parties  that  you 
can  indorse  in  every  way  responsible  and  reliable."     The  plaintiff  in 

1  West  V.  Camden,  135  U.  S.  507 ;  Noel  v.  Drake,  28  Kan.  265  ;  Noyes  w.  Marsh, 
123  Mass.  286;  Woodruff  v.  Wentworth,  133  Mass.  309;  Wilbur  v.  Stoepel,  82  Mich. 
344  ;  Cone  v.  Russell,  48  N.  J.  Kq.  208  ;  Fenness  v.  Ross,  5  N.  Y.  App.  Div.  342  ;  Snow 
V.  Church,  13  N.  Y.  App.  Div.  108  ;  Gage  v.  Fisher,  5  N.  Dak.  297  ;  Withers  v.  Ed- 
wards, 62  S.  W.  Rep.  (Tex.)  795,  ace. 

See  also  Elliott  v.  Richardson,  L.  R.  5  C.  P.  744  ;  Blue  v.  Capital  Nat.  Bank,  145 
Ind.  518;  McClure  v.  Law,  161  N.  Y.  78;  Gilbert  i-.  Finch,  173  N.  Y.  455;  Wood  v. 
Manchester,  &c.  Co.,  54  N.  Y.  App.  Div.  522  ;  Flaherty  v.  Gary,  62  N.  Y.  App.  Div.  1. 
But  compare  Alriiy  v.  Orne,  165  Ma.s.s.  126;  Gassett  v.  Glazier,  165  Mass.  473  ;  Sey- 
mour V.  Detroit,  &'c.  Mills,  56  Mich.  117  ;  Barnes  v.  Brown,  80  N.  Y.  527;  Bonta  v. 
Gridley,  77  N.  Y.  App.  Div.  33. 
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reply  introduced  the  defendant,  who  made  his  estimates,  was  employed, 
erected  the  building,  and  was  paid.  At  an  early  stage  of  the  proceed 
ings,  the  plaintiff  asked  and  obtained  a  promise  from  the  defendant  to 
pay  him  $250,  "  as  a  commission  or  compensation  for  his  trouble  in  the 
matter,"  which  is  the  promise  sued  upon.  The  plaintiff  testified  that 
this  promise  was  made  without  the  knowledge  of  the  club,  but  that  he 
expected  no  pay  from  them  for  procuring  the  defendant  to  erect  the 
building.  The  court  ruled  that  the  plaintiff  could  not  recover  ;  and  the 
plaintiff  excepted. 

The  ruling  was  clearly  right.  The  plaintiff  was  not  asked  merely  to 
introduce  a  possible  contractor,  who  was  to  be  dealt  with  b}'  the  club 
on  the  same  footing  as  any  one  else,  and  to  stand  at  no  advantage  in 
bargaining  with  them  by  reason  of  the  introduction,  as  in  Rupp  u.  Samp- 
son, 16  Gray,  398.  He  was  asked  to  recommend  some  one  as  in  every 
wa}'  responsible.  His  recommendation  obviously  was  expected  to  have 
weight  with  the  club,  and  did  have  it.  If  his  agreement  with  the  de- 
fendant was  made  before  his  recommendation,  it  had  a  necessary'  ten- 
dency to  give  a  bias  to  what  they  knew  the  club  relied  on  as  disinter- 
ested. A  recommendation  under  these  circumstances  would  have  been 
a  fraud,  even  if  gratuitous,  and  it  is  therefore  immaterial  whether  the 
club  was  to  pay  for  it  or  not,  although  it  is  hard  to  see  why  the  plaintiff 
could  not  have  recovered  for  his  trouble  if  he  had  dealt  fairly.  If,  then, 
the  agreement  was  made  at  the  time  supposed,  it  was  open  to  all  the 
objections  so  fully  stated  in  Fuller  v.  Dame,  18  Pick.  472,  and  was  void 
by  that  and  other  Massachusetts  decisions.  Rice  v.  Wood,  113  Mass. 
133.  See  also  Atlee  v.  Fink,  75  Mo.  100  ;  Harrington  v.  Victoria  Grav- 
ing Dock  Co.,  3  Q.  B.  D.  549;  Panama  &  South  Pacific  Telegraph 
V.  India  Rubber,  Gutta  Percha,  &  Telegraph  Works,  L.  R.  10  Ch.  515. 

The  agreement  was  open  to  the  same  objections  on  another  ground, 
whether  made  before  or  after  the  plaintiff  had  written  his  recommenda- 
tion. It  was  made  at  all  events  before  the  defendant  had  completed 
his  bargain  with  the  club.  The  parties  knew  that  the  club  were  seeking 
to  get  the  work  done  as  cheaply  as  the}'  could  get  a  trustworthy  man  to 
do  it.  If  the  defendant  had  to  pay  the  plaintiff,  he  would  naturally 
charge  it  to  the  club  in  his  estimate,  or  in  some  way  make  the  club  pay 
him  back.  The  tendenc}'  of  the  contract  was  to  induce  the  defendant 
to  charge,  and  to  make  the  club  pay,  more  than  was  necessary  or  fair, 
when  the  plaintiff  had  led  them  to  expect  that  they  would  be  dealt  with 
honestly  and  economically,  and  certainly  with  no  adverse  interest  ema- 
nating from  the  plaintiff. 

We  may  add,  that,  if  the  date  of  the  promise  in  suit  were  material 
and  left  in  doubt,  we  should  assume  the  fact  to  be  that  which  was  most 
favorable  to  the  ruling ;  and  also  that,  if  the  promise  was  made  after 
the  plaintiff  had  written  to  New  York  recommending  the  defendant,  the 
plaintiff  would  have  a  good  deal  of  difficulty  in  showing  a  consideration 
whicli  was  not  executed  before  the  promise  was  made.  For  the  trouble 
for  which  the  plaintiff  was  to  have  a  commission  obviously  meant  his 
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recommendation  of  the  defendant.     He  does  not  appear  to  have  taken 
any  other.  Judgment  affirmed. 

H.  M.  Knowlton  and  W.  C.  Parker,  for  the  plaintiff. 

T.  F.  Desmond,  for  the  defendant. 


SECTION  V. 

Miscellaneous  Cases  of  Illegal  Contracti, 

HOLMAN  ET  AL.  V.  JOHNSON. 
In  the  King's  Bench,  July  5,  1775. 

[Reported  in  1  Cowper,  3il.] 

Assumpsit  for  goods  sold  and  delivered :  Plea  non  assumpsit,  and  ver- 
dict for  the  plaintiff.  Upon  a  rule  to  show  cause  why  a  new  trial  should 
not  be  granted,  Lord  Mansfield  reported  the  case,  which  was  shortly 
this :  The  plaintiff,  who  was  resident  at  and  an  inhabitant  of  Dun- 
kirk, together  with  his  partner,  a  native  of  that  place,  sold  and  delivered 
a  quantity  of  tea,  for  the  price  of  which  the  action  was  brought,  to  the 
order  of  the  defendant,  knowing  it  was  intended  to  be  smuggled  by 
him  into  England ;  they  had,  however,  no  concern  in  the  smuggling 
scheme  itself,  but  merely  sold  this  tea  to  him,  as  they  would  have  done 
to  any  other  person  in  the  common  and  ordinar}'  course  of  their  trade. 

Mr.  Mansfield,  for  the  defendant. 

Mr.  Dunning,  Mr.  Davenport,  and  Mr.  BuUer,  for  the  plaintiff. 

Lord  Mansfield.  There  can  be  no  doubt  but  that  every  action 
tried  here  must  be  tried  by  the  law  of  England ;  but  the  law  of  England 
says  that  in  a  variety  of  circumstances,  with  regard  to  contracts  legally 
made  abroad,  the  laws  of  the  country  where  the  cause  of  action  arose 
shall  govern.  There  are  a  great  many  cases  which  every  country  says 
shall  be  determined  by  the  laws  of  foreign  countries  where  they  arise. 
But  I  do  not  see  how  the  principles  on  which  that  doctrine  obtains  are 
applicable  to  the  present  case.  For  no  country  ever  takes  notice  of  the 
revenue  laws  of  another. 

The  objection  that  a  contract  is  immoral  or  illegal  as  between  plain- 
tiff and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the  de- 
fendant. It  is  not  for  his  sake,  however,  that  the  objection  is  ever 
allowed  ;  but  it  is  founded  in  general  principles  of  policy,  which  the 
defendant  has  the  advantage  of,  contrary  to  the  real  justice  as  between 
him  and  the  plaintiff,  by  accident,  if  I  may  so  say.  The  principle  of 
public  policy  is  this :  Ex  dolo  malo  non  oritur  actio.  No  court  will 
lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  immoral 
or  an  illegal  act.  If,  from  the  plaintiff's  own  stating  or  otherwise,  the 
cause  of  action  appears  to  arise  ex  turpi  causd,  or  the  transgression  of 
VOL.  II.  —  32 
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a  positive  law  of  this  country,  there  the  court  says  he  has  no  right  to  be 
assisted.  It  is  upon  that  ground  the  court  goes ;  not  for  the  sake  of 
defendant,  but  because  they  will  not  lend  their  aid  to  such  a  plaintiff. 
So  if  the  plaintiff  and  defendant  were  to  change  sides,  and  the  de- 
fendant was  to  bring  his  action  against  the  plaintiff,  the  latter  would 
then  have  the  advantage  of  it ;  for  where  both  are  equally  in  fault, 
potior  est  conditio  defendentis. 

The  question  therefore  is,  whether  in  this  case  the  plaintiff's  demand 
is  founded  upon  the  ground  of  any  immoral  act  or  contract,  or  upon 
the  ground  of  his  being  guilty  of  anything  which  is  prohibited  by  a 
positive  law  of  this  countr}'.  An  immoral  contract  it  certainly  is  not; 
for  the  revenue  laws  themselves,  as  well  as  the  offences  against  them, 
are  a\\  positivi Juris.  What,  then,  is  the  contract  of  the  plaintiff?  It 
is  this  :  being  a  resident  and  inhabitant  of  Dunkirk,  together  with  his 
partner,  who  was  born  there,  he  sells  a  quantity  of  tea  to  the  defend- 
ant, and  delivers  it  at  Dunkirk  to  the  defendant's  order,  to  be  paid 
for  in  read}'  money  there,  or  b}'  bills  drawn  personally  upon  him  in 
England.  This  is  an  action  brought  merel}'  for  goods  sold  and  deliv- 
ered at  Dunkirk.  Where,  then,  or  in  what  respect  is  the  plaintiff  guilty 
of  an}' crime?  Is  there  an}' law  of  England  transgressed  by  a  person 
making  a  complete  sale  of  a  parcel  of  goods  at  Dunkirk,  and  giving 
credit  for  them  ?  The  contract  is  complete,  and  nothing  is  left  to  be 
done.  The  seller,  indeed,  knows  what  the  buyer  is  going  to  do  with 
the  goods,  but  has  no  concern  in  the  transaction  itself.  It  is  not  a 
bargain  to  be  paid  in  case  the  vendee  should  succeed  in  landing  the 
goods  ;  but  the  interest  of  the  vendor  is  totally  at  an  end,  and  his  con- 
tract complete  by  the  delivery  of  the  goods  at  Dunkirk. 

To  what  a  dangerous  extent  would  this  go  if  it  were  to  be  held  a 
crime.  If  contraband  clothes  are  bought  in  France,  and  brought  home 
hither,  or  if  glass  bought  abroad,  which  ought  to  pay  a  great  duty,  is 
run  into  England,  shall  the  French  tailor  or  the  glass  manufacturer 
stand  to  the  risk  or  loss  attending  their  being  run  into  England? 
Clearly  not.  Debt  follows  the  person,  and  may  be  recovered  in  Eng- 
land, let  the  contract  of  debt  be  made  where  it  will ;  and  the  law 
allows  a  fiction  for  the  sake  of  expediting  the  remedy.  Therefore,  I 
am  clearly  of  opinion  that  the  vendors  of  these  goods  are  not  guilty  of 
any  offence,  nor  have  they  transgressed  against  the  provisions  of  any 
act  of  Parliament. 

I  am  very  glad  the  old  books  have  been  looked  into.  The  doctrine 
Huberus  lays  down  is  founded  in  good  sense,  and  upon  general  principles 
of  justice.  1  entirely  agree  with  him.  He  puts  the  general  case  in 
question  thus  (Tit.  de  conjiictu  legum^  vol  ii.  p.  5yy)  :  "la  cerLo  loco 
merces  quiedam  prohibitae  sunt.  Si  vendaiitur  ihi,  contractus  est 
nuUus.  Verum,  si  merx  eadem  alibi  sit  vendita,  ubi  uon  erat  inter- 
dicta,  emptor  condemnabitur,  quia,  contractus  inde  ab  initio  validus 
fuit."  Translated,  it  niiglit  be  rendered  thus:  In  England,  tea  which 
has  not  paid  duty  is  prohibited  ;  and  if  sold  there  the  contract  is  null 
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and  void.  But  if  sold  and  delivered  at  a  place  where  it  is  not  prohib- 
ited, as  at  Dunkirk,  and  an  action  is  brought  for  the  price  of  it  in 
England,  the  buj'er  shall  be  condemned  to  pay  the  price ;  because  the 
original  contract  was  good  and  valid.  He  goes  on  thus:  "  Verum  si 
merces  venditse  in  altero  loco,  ubi  prohibitae  sunt  essent  tradendae,  jam 
non  fieret  condemnatio,  quia  repugnaret  hoc  juri  et  coramodo  reipub- 
liciE  quae  merces  prohibuit."  Apply  this  in  the  same  manner.  But  if 
the  goods  sold  were  to  be  delivered  in  England,  where  they  are  pro- 
hibited, the  contract  is  void,  and  the  buyer  shall  not  be  liable  in  an 
action  for  the  price,  because  it  would  be  an  inconvenience  and  preju- 
dice to  the  State  if  such  an  action  could  be  maintained. 

The  gist  of  the  whole  turns  upon  this,  that  the  conclusive  delivery 
was  at  Dunkirk.  If  the  defendant  had  bespoke  the  tea  at  Dunkirk  to 
be  sent  to  England  at  a  certain  price  ;  and  the  plaintiff  had  undertaken 
to  send  it  into  England,  or  had  had  any  concern  in  the  running  it  into 
England,  he  would  have  been  an  offender  against  the  laws  of  this 
country.  But  upon  the  facts  of  the  case,  from  the  first  to  the  last,  he 
clearly  has  offended  against  no  law  of  England.  Therefore,  let  the  rule 
for  a  new  trial  be  discharged. 

The  three  other  judges  concurred. 


PEARCE    AND    ANOTHER    V.    BROOKS. 

In  the  Exchequer  Chamber,  April  17,  1866. 

[Reported  in  Law  Reports,  1  Exchequer,  213.] 

Declaration  stating  an  agreement  by  which  the  plaintiffs  agreed  to 
supply  the  defendant  with  a  new  miniature  brougham  on  hire,  till  the 
purchase  money  should  be  paid  b}-  instalments  in  a  period  which  was 
not  to  exceed  twelve  months  ;  the  defendant  to  have  the  option  to  pur- 
chase as  aforesaid,  and  to  pa}-  50/.  down ;  and  in  case  the  brougham 
should  be  returned  before  a  second  instalment  was  paid,  a  forfeiture 
of  fifteen  guineas  was  to  be  paid  in  addition  to  the  oOL,  and  also  any 
damage,  except  fair  wear.  Averment,  that  the  defendant  returned  the 
brougham  before  a  second  instalment  was  paid,  and  that  it  was  dam- 
aged. Breach,  nonpayment  of  fifteen  guineas,  or  the  amount  of  the 
damage.     Money  counts. 

Plea  3,  to  the  first  count,  that  at  the  time  of  making  the  supposed 
agreement  the  defendant  was  to  the  knowledge  of  the  plaintiffs  a  pros- 
titute, and  that  the  supposed  agreement  was  made  for  the  supply  of  a 
brougham  to  be  used  by  her  as  such  prostitute,  and  to  assist  her  in 
carrying  on  her  said  immoral  vocation,  as  the  plaintiffs  when  they  made 
the  said  agreement  well  knew,  and  in  the  expectation  by  the  plaintiffs 
that  the  defendant  would  pay  the  plaintiffs  the  money's  to  be  paid  by  the 
said  agreement  out  of  her  receipts  as  such  prostitute.     Issue. 
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The  case  was  tried  before  Bramwell,  B.,  at  Guildhall,  at  the  sittings 
after  Michaelmas  Term,  1865.  It  then  appeared  that  the  plaintiffs 
were  coach-builders  in  partnership,  and  evidence  was  given  which 
satisfied  the  jury  that  one  of  the  partners  knew  that  the  defendant  was 
a  prostitute  ;  but  there  was  no  direct  evidence  that  either  of  the  plain- 
tiffs knew  that  the  brougham  was  intended  to  be  used  for  tlie  purpose 
of  enabling  the  defendant  to  prosecute  her  trade  of  prostitution  ;  and 
there  was  no  evidence  that  the  plaintiffs  expected  to  be  paid  out  of  the 
wages  of  prostitution. 

The  learned  judge  ruled  that  the  allegation  in  the  plea  as  to  the  mode 
of  payment  was  immaterial,  and  he  put  to  the  jur\-  the  following  ques- 
tions :  1.  Did  the  defendant  hire  tlie  brougham  for  the  purpose  of  her 
prostitution?  2.  If  she  did,  did  the  plaintiffs  know  the  purpose  for 
which  it  was  hired?  The  jury  found  that  the  carriage  was  used  by  the 
defendant  as  part  of  her  display,  to  attract  men ;  and  that  the  plain- 
tiffs knew  it  was  supplied  to  be  used  for  that  purpose.  They  gave 
nothing  for  the  alleged  damage. 

On  this  finding  the  learned  judge  directed  a  verdict  for  the  defen- 
dant, and  gave  the  plaintiffs  leave  to  move  to  enter  a  verdict  for  them 
for  the  fifteen  guineas  penalt\'. 

M.  Chambers,  Q.  C,  in  Hilary  Term,  obtained  a  rule  accordingly, 
on  the  ground  that  there  was  no  evidence  that  the  plaintiffs  knew  the 
purpose  for  wliich  the  brougham  was  to  be  used ;  and  that  if  there  was, 
the  allegation  in  the  plea  that  the  plaintiffs  expected  to  be  paid  out  of 
the  receipts  of  defendant's  prostitution  was  a  material  allegation,  and 
had  not  been  proved.     Bowry  v.  Bennet,  1  Camp.  348. 

[Pollock,  C.  B.,  referred  to  Cannan  v.  Bryce,  3  B.  «fe  A.  179.] 

Digby  Seymour^  Q.  C,  and  J3eresford^  showed  cause.  No  direct 
evidence  could  be  given  of  the  plaintiffs'  knowledge  that  the  defendant 
was  about  to  use  the  carriage  for  the  purpose  of  prostitution  ;  but  tlie 
fact  that  a  person  known  to  be  a  prostitute  hires  an  ornamental  brougham 
is  sufficient  ground  for  the  finding  of  the  jury. 

[Bramwell,  B.  At  the  trial  I  was  at  first  disposed  to  think  that  there 
was  no  evidence  on  this  point,  and  I  put  it  to  the  jury,  that,  in  some 
sense,  everything  which  was  supplied  to  a  prostitute  is  supplied  to  her 
to  enable  her  to  carry  on  her  trade,  as,  for  instance,  shoes  sold  to  a 
street-walker  \  and  that  the  things  supplied  must  be  not  merely  such  as 
would  be  necessary  or  useful  for  ordinary  purposes,  and  might  be  also 
applied  to  an  immoral  one  ;  but  the}'  must  be  such  as  would  under  the 
circumstances  not  be  required,  except  with  that  view.  The  jury,  by  the 
mode  in  which  the}'  answered  the  question,  showed  that  they  appre- 
ciated the  distinction  ;  and  on  reflection  I  think  the}'  were  entitled  to 
draw  the  inference  wliich  they  did.  They  were  entitled  to  bring  their 
knowledge  of  the  world  to  bear  upon  the  facts  proved.  The  inference 
that  a  prostitute  (who  swore  that  she  could  not  read  writing)  required 
an  ornamental  brougham  for  the  purposes  of  her  calling,  was  as  natural 
a  one  as  that  a  medical  man  would  want  a  brougham  for  the  purpose  ot 
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Visiting  his  patients ;  and  the  knowledge  of  the  defendant's  condition 
being  brought  home  to  the  plaintiffs,  the  jury  were  entitled  to  ascribe  to 
them  also  the  knowledge  of  her  purpose.] 

Upon  the  second  point,  the  case  of  Bowry  v.  Bennett,  1  Camp.  348, 
falls  short  of  proving  that  the  plaintiff  must  intend  to  be  paid  out  of  the 
proceeds  of  the  illegal  act.  The  report  states  that  the  evidence  of  the 
plaintiffs'  knowledge  of  the  defendant's  way  of  life  was  "  ver}'  slight;  " 
and  Lord  Ellenborough  appears  to  have  referred  to  the  intention  as  to 
payment,  not  as  a  legal  test,  but  as  a  matter  of  evidence  with  reference 
to  the  particular  circumstances  of  the  case.  The  goods  supplied  there 
were  clothes  ;  without  other  circumstances  there  would  be  nothing  illegal 
in  selling  clothes  to  a  known  prostitute  ;  but  if  it  were  shown  that  the 
seller  intended  to  be  paid  out  of  her  illegal  earnings,  the  otherwise  inno- 
cent contract  would  be  vitiated.  Neither  is  Lloyd  v.  Johnson,  1  B.  & 
P.  340,  cited  in  the  note  to  the  last  case,  an  authority  for  the  plaintiffs, 
for  there  part  of  the  contract  would  have  been  innocent,  and  all  that 
the  court  says  is,  that  it  cannot  "  take  into  consideration  which  of  the 
articles  were  used  by  the  defendant  to  an  improper  purpose,  and  which 
were  not ;  "  the}'  had  no  materials  for  doing  so.  The  present  case 
rather  resembles  the  case  of  Crisp  i\  Churchill,  cited  in  Lloyd  v.  John- 
son, 1  B.  «&  P.  340,  where  the  plaintiff  was  not  allowed  to  recover  for 
the  use  of  lodgings  let  for  the  purpose  of  prostitution.  Appleton  v. 
Campbell,  2  C.  &  P.  347,  is  to  the  same  effect. 

M.  Chambers,  Q.  C,  and  e7]  O.  Griffits,  in  support  of  the  rule.  As 
to  the  first  point,  the  expressions  of  BuUer,  J.,  in  Lloyd  v.  Johnson,  1  B. 
&  P.  at  p.  341,  are  strongly  in  the  plaintiffs'  favor,  especiall}-  his  remarks 
on  the  case  of  the  lodgings  :  "I  suppose  the  lodgings  were  hired  for 
the  express  purpose  of  enabling  two  persons  to  meet  there."  But  in 
this  case  it  is  impossible  to  say  that  there  was  an\'  express  purpose  of 
prostitution  ;  the  defendant  might  have  used  the  brougham  for  any  pur- 
pose she  chose,  as  to  take  drives,  to  go  to  the  theatre,  or  to  shop. 
Even  if  there  were  evidence,  the  jury  have  not  found  the  purpose  with 
sufficient  distinctness.  But  secondly,  the  last  allegation  in  the  plea  is 
material ;  the  plaintiffs  must  intend  to  be  paid  out  of  the  proceeds  of  the 
immoral  act.  The  words  of  Lord  Ellenborough  in  Bowry  ?\  Bennett,  1 
Camp.  348,  are  A'erv  plain  ;  the  plaintiff  must  "  expect  to  be  paid  from 
the  profits  of  the  defendant's  prostitution." 

[Bramwell,  B.  At  the  trial  I  refused  to  leave  this  question  to  the 
jury,  but  it  has  since  occurred  to  me  that  the  matter  was  doubtful.  The 
purpose  of  the  seller  in  selling  is,  that  he  may  obtain  the  profit,  not  that 
the  buyer  shall  put  the  thing  sold  to  any  particular  use  ;  it  is  for  the 
buyer  to  determine  how  he  shall  use  it.  Suppose,  however,  a  person 
were  to  buy  a  pistol,  saying  to  the  seller  that  he  means  with  it  to  shoot 
a  man  and  rob  him  ;  is  the  act  of  the  seller  illegal,  or  is  it  further  neces- 
sary that  he  should  stipulate  to  be  paid  out  of  the  proceeds  of  the  rob- 
bery ?  If  the  looking  to  the  proceeds  is  necessary  to  make  the  transaction 
illegal,  is  it  not  also  necessary  that  it  should  be  part  of  the  contract  that 
he  shall  be  so  paid  ?]] 
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Suppose  a  cab  to  be  called  by  a  prostitute,  and  the  driver  directed 
to  take  her  to  some  known  place  of  ill-fame,  could  it  be  said  that  he 
could  not  claim  payment? 

[Bramwell,  B.  If  he  could,  this  absurdity  would  follow,  that  if  a 
man  and  a  prostitute  engaged  a  cab  for  that  purpose,  and  if,  to  meet 
your  argument,  the  driver  reckoned  on  payment,  as  to  the  woman,  out 
of  the  proceeds  of  her  prostitution,  the  woman  would  not  be  liable,  but 
the  man  would,  although  the}-  engaged  in  the  same  transaction  and  for 
the  same  purpose.] 

If  the  contract  is  void  for  this  reason,  the  plaintiffs  were  entitled  to 
resume  possession,  and  to  bring  trover  for  the  carriage  ;  a  test,  there- 
fore, of  the  question  will  be,  whether  in  such  an  action,  if  the  jur}'  found 
the  same  verdict  as  they  have  found  here,  on  the  same  evidence,  the 
plaintiffs  would  be  entitled  to  recover. 

[Martin,  B.  I  think  they  would ;  and  that  if  the  carriage  had  not 
been  returned  in  this  case,  the  plaintiffs  would,  on  our  discharging  this 
rule,  be  entitled  to  determine  the  contract  on  the  ground  of  want  of 
reciprocity,  and  to  claim  the  return  of  the  article.] 

Pollock,  C.  B.  We  are  all  of  opinion  that  this  rule  must  be  dis- 
charged. I  do  not  think  it  is  necessary  to  enter  into  the  subject  at 
large  after  what  has  fallen  from  the  bench  in  the  course  of  the  argu- 
ment, further  than  to  say  that  since  the  case  of  Cannan  v.  Bryce,  3 
B.  &  A.  179,  cited  b^'  Lord  Abinger  in  delivering  the  judgment  of  this 
court  in  the  case  of  M'Kinnell  v.  Robinson,  3  M.  «fe  W.  at  p.  441,  and 
followed  b}'  the  case  in  which  it  was  so  cited,  I  have  always  considered 
it  as  settled  law  that  an}-  person  who  contributes  to  the  performance  of 
an  illegal  act  hy  supplying  a  thing  with  the  knowledge  that  it  is  going 
to  be  used  for  that  purpose,  cannot  recover  the  price  of  the  thing  so 
supplied.  If,  to  create  that  incapacity,  it  was  ever  considered  neces- 
sary that  the  price  should  be  bargained  or  expected  to  be  paid  out  of 
the  fruits  of  the  illegal  act  (which  I  do  not  stop  to  examine),  that  propo- 
sition has  been  overruled  by  the  cases  I  have  referred  to,  and  has  now 
ceased  to  be  law.  Nor  can  any  distinction  be  made  between  an  illegal 
and  an  immoral  purpose  ;  the  rule  which  is  applicable  to  the  matter  is. 
Ex  turpi  causd  non  oritur  actio ^  and  whether  it  is  an  immoral  or  an 
illegal  purpose  in  which  the  plaintiff  has  participated,  it  comes  equally 
within  the  terms  of  that  maxim,  <vnd  the  effect  is  the  same ;  no  cause  of 
action  can  arise  out  of  either  the  one  or  the  other.  The  rule  of  law  was 
well  settled  in  Cannan  v.  Bryce,  3  B.  «&  A.  179  ;  that  was  a  case  which 
at  the  time  it  was  decided,  I,  in  common  with  many  other  lawyers  in 
Westminster  Hall,  was  at  first  disposed  to  regard  with  surprise.  But 
the  learned  judge  (then  Sir  Charles  Abbott)  who  decided  it,  though  not 
distinguished  as  an  advocate,  nor  at  first  eminent  as  a  judge,  was  one 
than  whom  few  have  adorned  the  bench  with  clearer  views,  or  more 
accurate  minds,  or  have  produced  more  beneficial  results  in  the  law. 
The  judgment  in  that  case  was,  I  believe,  emphatically  his  judgment; 
it  was  assented  to  by  all  the  members  of  the  Court  of  King's  Bench, 
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and  is  now  the  law  of  the  land.  If,  therefore,  this  article  was  furnished 
to  the  defendant  for  the  purpose  of  enabling  her  to  make  a  display 
favorable  to  her  immoral  purposes,  the  plaintiffs  can  derive  no  cause  of 
action  from  the  bargain.  I  cannot  go  with  Mr.  Chambers  in  thinking 
that  everything  must  be  found  hy  a  jury  in  such  a  case  with  that  accu- 
racry  from  which  ordinary  decencj'  would  recoil.  For  criminal  law  it  is 
sometimes  necessary  that  details  of  a  revolting  character  should  be  found 
distinctly  and  minutely,  but  for  civil  purposes  this  is  not  necessary.  If 
evidence  is  given  which  is  sufficient  to  satisfy  the  jury  of  the  fact  of  the 
immoral  purpose,  and  of  the  plaintiffs'  knowledge  of  it,  and  that  the 
article  was  required  and  furnished  to  facilitate  that  object,  it  is  suffi- 
cient, although  the  facts  are  not  expressed  with  such  plainness  as  would 
offend  the  sense  of  decency.  I  agree  with  my  brother  Bramwell  that 
the  verdict  was  right,  and  that  the  rule  must  be  discharged.^ 

Mule  discharged."^ 


CHESTER  H.   GRAVES  and  others  v.  WALTER  B. 
JOHNSON. 

Supreme  Judicial  Court  of  Massachusetts,  January  26  -  Mat  6, 
1892,  AND  March  13  -  May  22,  1901. 

[Reported  in  156  Massachusetts,  211,  and  179  Massachusetts,  53.] 

Holmes,  J.  This  is  an  action  for  the  price  of  intoxicating  liquors. 
It  is  found  that  they  were  sold  and  deUvered  in  Massachusetts  b}-  the 
plaintiffs  to  the  defendant,  a  Maine  hotel  keeper,  with  a  view  to  their 
being  resold  b}-  the  defendant  in  Maine,  against  the  laws  of  that  State. 
These  are  all  the  material  facts  reported ;  and  these  findings  we 
must  assume  to  have  been  warranted,  as  the  evidence  is  not  reported, 
so  that  no  question  of  the  power  of  Maine  to  prohibit  the  sales  is 
open.  The  only  question  is  whether  the  facts  as  stated  show  a  bar  to 
this  action. 

The  question  is  to  be  decided  on  principles  which  we  presume  would 
prevail  generally  in  the  administration  of  the  common  law  in  this  coun- 
try. Not  only  should  it  be  decided  in  the  same  way  in  which  we  should 
expect  a  Maine  court  to  decide  upon  a  Maine  contract  presenting  a  simi- 
lar question,  but  it  should  be  decided  as  we  think  that  a  Maine  court 
ought  to  decide  this  very  case  if  the  action  were  brought  there.  It  is 
noticeable,  and  it  has  been  observed  by  Sir  F.  Pollock,  that  some  of  the 

1  Maetin,  Pioott,  Bramwell,  BB.,  and  Pollock,  C.  B.,  delivered  concurring 
opinions. 

2  See  the  English  decisions  reviewed  in  Benjamin  on  Sales,  §  506,  et  seq.  Com- 
pare Postelle  V.  Rivers,  112  Ga.  850 ;  Hubbard  v.  Moore,  2-t  La.  Ann.  591 ;  Sampson 
V.  Townsend,  25  La.  Ann.  78;  Mahuod  v.  Tealza,  26  La.  Ann.  108  ;  Anheuser-Busch 
Brewing  Assoc,  v.  Mason,  44  Minn.  318  ;  Sprague  v.  Rooney,  82  Mo.  493,  104  Mo.  349 ; 
Ernst  V.  Crosby,  140  N.  Y.  364;  Bishop  v.  Honey,  34  Tex.  245;  Keed  !-.  Brewer,  90 
Tex.  144  ;  Hunstock  v.  Palmer,  23  S.  W.  Rep.  (Tex.  Civ.  App.)  294;  Standard  Fur- 
niture Co.  V.  Van  Alstine,  22  Wash.  670. 
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English  cases  which  have  gone  farthest  in  asserting  the  right  to  disre- 
gard the  revenue  laws  of  a  countr}-  other  than  that  where  the  contract 
is  made  and  is  to  be  performed,  have  had  reference  to  the  English  reve- 
nue laws.  Holman  v.  Johnson,  1  Cowp.  341  ;  Pollock,  Con.  (5th  ed.) 
308.     See  also  M'Intyre  v.  Parks,  3  Met.  207. 

The  assertion  of  that  right,  however,  no  doubt  was  in  the  interest  of 
English  commerce  (Pellecat  v.  Angell,  2  Cr.,  M.  &  R.  311,  313),  and 
has  not  escaped  criticism  (Story,  Confl.  Laws,  §§  257,  264,  note,  3 
Kent  Com.  265,  266,  and  Wharton,  Confl.  Laws,  §  484),  altliough  there 
may  be  a  question  how  far  the  actual  decisions  go  beyond  what  would 
have  been  held  in  the  case  of  an  English  contract  affecting  only  Eng- 
lish laws.  See  Hodgson  v.  Temple,  5  Taunt.  181  ;  Brown  v.  Duncan, 
10  B.  &  C.  93,  98,  99 ;   Harris  v.  Runnels,  12  How.  79,  83,  84. 

Of  course  it  would  be  possible  for  an  independent  State  to  enforce  all 
contracts  made  and  to  be  performed  within  its  territory-,  without  regard 
to  how  much  they  might  contravene  the  policy  of  its  neighbors'  laws. 
But  in  fact  no  State  pursues  such  a  course  of  barbarous  isolation.  As 
a  general  proposition,  it  is  admitted  that  an  agreement  to  break  the 
laws  of  a  foreign  country  would  be  invalid.  Pollock,  Con.  (5th  ed.) 
308.  The  courts  are  agreed  on  the  invalidity  of  a  sale  when  the  con- 
tract contemplates  a  design  on  the  part  of  the  purchaser  to  resell  con- 
trar}'  to  the  laws  of  a  neighboring  State,  and  requires  an  act  on  the 
part  of  the  seller  in  furtherance  of  the  scheme.  Waymell  v.  Reed, 
6  T.  R.  599;  Gaylord  v.  Soragen,  32  Vt.  110;  Fisher  v.  Lord,  63 
N.  H.  514  ;  Hull  v.  Ruggles,  56  N.  Y.  424,  429. 

On  the  other  hand,  plainly,  it  would  not  be  enough  to  prevent  a 
recovery  of  the  price  that  the  seller  had  reason  to  believe  that  the 
buyer  intended  to  resell  the  goods  in  violation  of  law  ;  he  must  have 
known  the  intention  in  fact.  Finch  v.  Mansfield,  97  Mass.  89,  92  ; 
Adams  v.  Coulliard,  102  Mass.  167,  173.  As  in  the  case  of  torts,  a  man 
has  a  right  to  expect  lawful  conduct  from  others.  In  order  to  charge 
him  with  the  consequences  of  the  act  of  an  intervening  wrongdoer,  you 
must  show  that  he  actually  contemplated  the  act.  Hayes  v.  Hyde  Park, 
153  Mass.  514,  515,  516. 

Between  these  two  extremes  a  line  is  to  be  drawn.  But  as  the  point 
where  it  should  fall  is  to  be  determined  b}'  the  intimacy  of  the  connec- 
tion between  the  bargain  and  the  breach  of  the  law  in  the  particular 
case,  the  bargain  having  no  general  and  necessary  tendency  to  induce 
such  a  breach,  it  is  not  surprising  that  courts  should  have  drawn  the 
line  in  slightly  different  places.  It  has  been  thought  not  enough  to  in- 
validate a  sale,  that  the  seller  merelv  knows  that  the  buyer  intends  to 
resell,  in  violation  even  of  the  domestic  law.  Trac}'  v.  Talmage, 
4  Kernan,  162  ;  Hodgson  v.  Temple,  5  Taunt.  181.  So  of  the  law  of 
another  State.  M'Intyre  v.  Parks,  3  Met.  207 ;  Sortwell  v.  Hughes, 
1  Curt.  C.  C.  244 ;  Green  v.  Collins,  3  Cliff.  494  ;  Hill  v.  Spear,  50 
N.  H.  253.  (Dater  v.  Earl,  3  Gray,  482,  is  a  decision  on  New  York 
law.) 
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But  there  are  strong  intimations  in  the  later  Massachusetts  cases  that 
the  law  on  the  last  point  is  the  other  way.  Finch  v.  Mansfield,  97 
Mass.  89,  92  ;  Suit  v.  Woodhall,  113  Mass.  391,  395.  And  the  English 
decisions  have  gone  great  lengths  in  the  case  of  knowledge  of  intent  to 
break  the  domestic  law.  Pearce  v.  Brooks,  L.  R.  1  Ex.  213  ;  Taylor  v. 
Chester,  L.  R.  4  Q.  B.  309,  311. 

However  this  may  be,  it  is  decided  that  when  a  sale  of  intoxicating 
liquor  in  another  State  has  just  so  much  greater  proximit}'  to  a  breach 
of  the  Massachusetts  law  as  implied  in  the  statement  that  it  was  made 
with  a  view  to  such  a  breach,  it  is  void.  Webster  v.  Munger,  8  Gray, 
584;  Orcutt  v.  Nelson,  1  Gray,  536,  551  ;  Hubbell  v.  Flint,  13  Gray, 
277,  279  ;  Adams  y.  Coulliard,  102  Mass.  167,  172, 173.  Even  in  Green 
V.  Collins  and  Hill  v.  Spear,  the  decision  in  Webster  v.  Munger  seems 
to  be  approved.  See  also  Langton  v.  Hughes,  1  M.  &  S.  593  ;  M'Kin- 
nell  V.  Robinson,  3  M.  &  W.  434,  441  ;  White  v.  Buss,  3  Cush.  448. 
If  the  sale  would  not  have  been  made  but  for  the  seller's  desire  to  in- 
duce an  unlawful  sale  in  Maine,  it  would  be  an  unlawful  sale  on  the 
principles  explained  in  Hayes  v.  Hyde  Park,  153  Mass.  514,  and  Tas- 
ker  V.  Stanley,  153  Mass.  148.  The  overt  act  of  selling,  which  other- 
wise would  be  too  remote  from  the  apprehended  result,  an  unlawful  sale 
by  some  one  else,  would  be  connected  with  it,  and  taken  out  of  the  pro- 
tection of  the  law  by  the  fact  that  that  result  was  actually  intended. 
We  do  not  understand  the  judge  to  have  gone  so  far  as  we  have  just 
supposed.  We  assume  that  the  sale  would  have  taken  place,  whatever 
the  buyer  had  been  expected  to  do  with  the  goods.  But  we  understand 
the  judge  to  have  found  that  the  seller  expected  and  desired  the  buyer 
to  sell  unlawfully  in  Maine,  and  intended  to  facilitate  his  doing  so,  and 
that  he  was  known  b}'  the  buyer  to  have  that  intent.  The  question  is 
whether  the  sale  is  saved  by  the  fact  that  the  intent  mentioned  was  not 
the  controlling  inducement  to  it.  As  the  connection  between  the  act  in 
question,  the  sale  here,  and  the  illegal  result,  the  same  in  IMaine  — the 
tendency  of  the  act  to  produce  the  result  —  is  only  through  the  later 
action  of  another  man,  the  degree  of  connection  or  tendency  may  var}' 
by  delicate  shades.  If  the  buyer  knows  that  the  sale  is  made  only  for 
the  purpose  of  facilitating  his  illegal  conduct,  the  connection  is  at  the 
strongest.  If  the  sale  is  made  with  the  desire  to  help  him  to  his  end, 
although  primarily  made  for  mone3',  the  seller  cannot  complain  if  the 
illegal  consequence  is  attributed  to  him.  If  the  buyer  knows  that  the 
seller,  while  aware  of  his  intent,  is  indifferent  to  it,  or  disapproves  of  it, 
it  may  be  doubtful  whetlier  the  connection  is  sufficient.  Compare  Com- 
monwealth ".  Churchill,  136  Mass.  148,  150.  It  appears  to  us  not  unrea- 
sonable to  draw  the  line  as  it  was  drawn  in  Webster  r.  Munger,  and  to 
sa}'  that,  when  the  illegal  intent  of  the  buyer  is  not  only  known  to  tiie 
seller,  but  encouraged  by  the  sale  as  just  explained,  the  sale  is  void. 
The  accomplice  is  none  the  less  an  accomplice  because  he  is  paid  for 
his  act.     See  Commonwealth  v.  Harrington,  3  Pick.  26. 

The  ground  of  the  decision  in  Webster  v.  Munger  is,  that  contracts 
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like  the  present  are  void.  If  the  contract  had  been  valid,  it  would  have 
been  enforced.  Dater  v.  Earl,  3  Gray,  482  ;  M'Int3Te  v.  Parks,  3  Met. 
207.  As  we  have  said  or  implied  alread}',  no  distinction  can  be  admitted 
based  on  the  fact  that  the  law  to  be  violated  in  that  case  was  the  lex 
fori.  For  if  such  a  distinction  is  ever  sound,  and  again  if  the  same 
principles  are  not  always  to  be  applied,  whether  the  law  to  be  violated 
is  that  of  the  State  of  the  contract  or  of  another  State  (see  Tracy  v. 
Talmage,  4  Kernan,  162,  213),  at  least  the  right  to  contract  with  a 
view  to  a  breach  of  the  laws  of  another  State  of  this  Union  ought  not 
to  be  recognized  as  against  a  statute  passed  to  carr}'  out  fundamental 
beliefs  about  right  and  wrong,  shared  by  a  large  part  of  our  own  citi- 
zens. Territt  v.  Bartlett,  21  Vt.  184,  188,  189.  In  the  opinion  of  a 
majority  of  the  court,  this  case  is  governed  bj'  Webster  v.  Hunger,  and 
we  believe  that  it  would  have  been  decided  as  we  decide  it,  if  the  action 
had  been  brought  in  Maine  instead  of  here.  Banchor  v.  Mansel,  47 
Maine,  58.  Exceptions  sustained. 

Holmes,  C.  J.  This  is  the  second  time  that  this  case  comes  before 
this  court.  156  Mass.  211.  J*  is  a  suit  for  the  price  of  intoxicating 
liquors  sold  here.  At  the  first  trial  it  was  found  that  they  were  sold 
with  a  view  to  their  being  resold  by  the  defendant  in  Maine  against  the 
laws  of  that  State  ;  and  on  that  state  of  facts  it  was  held  that  the  action 
would  not  lie.  At  the  second  trial  it  was  found  that  the  plaintiffs'  agent 
supposed,  rightly,  that  the  defendant  intended  to  resell  the  liquors  in 
Maine  unlawfully,  but  that  the  plaintiffs  and  their  agent  were  and  were 
known  by  the  defendant  to  be  indifferent  to  what  he  did  with  the  goods, 
and  to  have  no  other  motive  or  purpose  than  to  sell  them  in  Massachu- 
setts in  the  usual  course  of  business.  Seemingly  the  plaintiffs  did  not 
act  in  aid  of  the  defendant's  intent  beyond  selling  him  the  goods.  The 
judge  refused  to  rule  that  the  plaintiffs'  knowledge  of  the  defendant's 
intent  would  prevent  their  recovery,  and  the  case  is  here  again  on 
exceptions. 

The  principles  involved  are  stated  and  some  of  the  cases  are  collected 
in  the  former  decision.  All  that  it  is  necessary  for  us  to  say  now  is 
that  in  our  opinion  a  sale  otherwise  lawful  is  not  connected  with  subse- 
quent unlawful  conduct  by  the  mere  fact  that  the  seller  correcth*  divines 
the  buyer's  unlawful  intent,  closely  enough  to  make  the  sale  unlawful. 
It  will  be  observed  that  the  finding  puts  the  plaintiffs'  knowledge  of  the 
defendant's  intent  no  higher  than  an  uncommiinicated  inference  as  to 
what  the  defendant  was  likely  to  do.  Of  course  the  defendant  was  free 
to  change  his  mind,  and  there  was  no  communicated  desire  of  the  plain- 
tiffs to  co-operate  with  the  dofendant's  present  intent,  such  as  was 
supposed  in  the  former  decision,  but  on  the  contrary  an  understood 
indifference  to  everything  beyond  an  ordinarv  sale  in  Massachusetts. 
It  may  be  that,  as  in  the  case  of  attempts  (Commonwealth  v.  Peaslee, 
177  Mass.  267  ;  Commonwealth  v.  Kennedy,  170  Mass.  18,  22),  the  line 
of  proximity  will  vary  somewhat  according  to  the  gravity  of  the  evil  ap- 
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prehended,  Steele  v.  Curie,  4  Dana,  381,  385-388,  Hanauer  v.  Doane, 
12  Wall.  342,  446,  Bickel  v.  Sheets,  24  Ind.  1,  4,^  and  in  different  courts 
with  regard  to  the  same  or  similar  matters.  Compare  Hubbard  v. 
Moore,  24  La.  Ann.  591  ;  Michael  v.  Bacon,  49  Mo.  474,  with  Pearce  v. 
Brooks,  L.  R.  1  Ex.  213.  But  the  decisions  tend  more  and  more  to 
agree  that  the  connection  with  the  unlawful  act  in  cases  like  the  pres- 
ent is  too  remote.  M'lnt^'re  v.  Parks,  3  Met.  207  ;  Sortwell  v.  Hughes, 
1  Curt.  C.  C.  244,  247  ;  Green  v.  Collins,  3  Cliff.  494  ;  Hill  v.  Spear, 
50  N.  H.  253  ;  Tracy  r.  Talraage,  4  Kernan,  162  ;  Distilling  Co.  v. 
Nutt,  34  Kan.  724,  729  ;  Webber  v.  Donnelly,  33  Mich.  469  ;  Tuttle 
V.  Holland,  43  Vt.  542 ;  Braunn  v.  Keally,  146  Pa.  St.  519,  524  ; 
Wallace  v.  Lark,  12  S.  C.  576,  578;  Rose  v.  Mitchell,  6  Col.  102; 
Jameson  v.  Gregory,  4  Met.  (Ky.)  863,  370 ;  Bickel  v.  Sheets,  Hub- 
bard V.  Moore,  and  Michael  v.  Bacon,  ubi  supra."^ 

Although  a  different  rule  was  assumed  in  Suit  v.  Woodhall,  113  Mass. 
391,  it  will  be  seen  that  it  equall}'  was  assumed  b}*  the  instructions 
given  at  the  trial,  and  that  the  exceptions  and  the  point  decided  in  that 
case  concerned  only  the  imputation  to  the  plaintiffs  of  their  agent's 
knowledge.  M'Intyre  v.  Parks  never  has  been  overruled.  Dater  v. 
Earl,  3  Gray,  482  ;  Webster  v.  Munger,  8  Gray,  584,  587 ;  Adams 
V.  Coulliard,  102  Mass.  167,  172  ;  Milliken  v.  Pratt,  125  Mass.  374, 
376. 

Exceptions  to  the  admission  of  letters  of  the  plaintiffs'  agent  to  them 
for  the  purpose  of  showing  what  they  knew  are  not  argued. 

Mxc^tions  overruled. 


CHURCH  ET  AL.  V.  PROCTOR. 

United  States  Circuit  Court  of  Appeals,  J'irst  Circuit,  February 

2,  1895. 

[Reported  in  66  Federal  Reporter,  240.] 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Rhode  Island. 

1  See  also  Green  v.  Collins.  .*?  Cliff.  494  ;  Tracy  i-.  Talmage,  14  N.  Y.  162,  215. 

2  Longnecker  v.  Shields,  1  Col.  App.  264;  Singleton  v.  Bank  of  Mouticello,  113 
Ga.  527;  Sondheim  v.  Gilbert,  117  Ind.  71;  Jackson  v.  City  Bank,  125  Ind.  347  ; 
Brunswick  v.  Valleau,  50  Iowa,  120;  Feineman  v.  Saclio,  33  Kan.  621  ;  Tyler  v.  Car- 
lisle, 79  Me.  210;  Gambs  v.  Sutherland's  Est.,  101  Mich.  355;  Chaniberlin  v.  Fisher, 
117  Mich.  428 ;  Delavina  v.  Flill,  65  N.  H.  94 ;  Bryson  v.  Holly.  68  N.  H.  327  ;  Amey 
V.  Granite  State  Ins.  Co.,  68  N  H.  446;  Waugh  v.  Beck,  114  Pa.  422;  Gaylord  v. 
Soragen,  32  Vt.  110,  ace.     See  also  Corbin  v.  Wachhorst,  73  Cal.  411. 

But  see,  contra,  Milner  v.  Fatton,  49  Ala.  423 ;  Oxford  Iron  Co.  v.  Spradley,  51  Ala. 
171 ;  Ware  v.  Jones,  61  Ala.  288  ;  Lewis  v.  Latham,  74  N.  C.  283  ;  and  compare  Plank  v. 
Jackson,  128  Ind.  424 ;  Williamson  v.  Baley,  78  Mo.  636  ;  Fisher  i'.  Lord,  63  N.  II.  514  ; 
Hill  V.  Ruggles,  56  N.  Y.  424 ;  Arnot  v.  Pittston  Coal  Co.,  68  N.  Y.  558 ;  Materne  r. 
Horwitz,  101  N.  Y.  469  ;  Spurgeon  v.  McElwein,  6  Ohio,  442 ;  Mordecai  v.  Dawkins,  9 
Rich.  L.  262 ;  Oliphant  u.  Markham,  79  Tex.  543 ;  Aiken  v.  Blaisdell,  41  Vt.  655 ; 
Mound  t;.  Barker,  71  Vt.  253. 
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This  was  an  action  by  Joseph  O.  Proctor,  Jr.,  against  Daniel  T. 
Church  and  others,  to  recover  damages  for  breach  of  a  contract.  On 
the  trial  in  the  circuit  court,  the  jury  gave  a  verdict  for  the  plaintiff. 
Defendants  bring  error. 

William  G.  Hoelker,  for  plaintiffs  in  error. 

William  A.  Pew,  Jr.,  Thomas  A.  Jenckes,  Charles  A.  Wilson^  for 
defendant  in  error. 

Before  Putnam,  Circuit  Judge,  and  Nelson  and  Aldrich,  District 
Judges. 

Aldrich,  District  Judge.^  At  the  time  the  parties  entered  into  the 
contract  involved  in  this  controversy,  Proctor,  the  plaintiff  below,  was 
engaged  in  a  general  fishing  business  at  Gloucester,  in  the  State  of 
Massachusetts,  and  in  preparing  and  placing  on  the  general  market 
different  kinds  of  fish,  and  especially  in  splitting  and  slivering  a  fish 
called  "  menhaden,"  and  placing  the  same  upon  the  market;  and  the 
defendants,  at  Tiverton,  in  the  State  of  Rhode  Island,  were  engaged  in 
the  business  of  catching  and  supplying  menhaden.  [By  the  terms  of 
the  contract  the  defendants  agreed  to  sell,  and  the  plaintiff  to  bu}-,  such 
quantities  of  menhaden  as  should  be  reasonabl}'  required  by  the  plain- 
tiff^s  business,  in  no  event,  however,  in  excess  of  the  defendants'  catch.] 

It  is  said  by  Church  «&  Co.  that,  looking  further  to  the  subject-mat- 
ter as  disclosed  by  the  record,  the  contract  is  altogether  void,  for  the 
reason  that  it  is  against  public  policy.  The  ground  of  this  objection, 
stated  generally,  is  that  Proctor,  taking  advantage  of  the  scarcity  of 
mackerel  in  1888,  conceived  the  idea  of  putting  upon  the  markets  gen- 
erally the  menhaden,  as  a  food  fish,  split  and  salted,  packed  in  barrels, 
tubs,  pails,  and  other  packages,  and  variousl}'  branded  with  misleading 
and  deceptive  marks  and  characters,  as,  for  instance,  "  Alaska  Mack- 
erel, for  Family  Use."  Proceeding  upon  the  theory  that  the  facts,  if 
shown,  would  disclose  a  contract  which  would  not  be  upheld,  Church 
&  Co.  offered  evidence  to  show  the  character  of  the  marks  and  brands 
placed  upon  the  casks  and  barrels  containing  the  fish,  and  upon  Proc- 
tor's objection,  this  evidence  was  excluded,  subject  to  exception.  At 
the  conclusion  of  all  the  evidence  in  the  case,  the  defendants  moved  for 
a  verdict  "  on  the  ground  that  it  appeared  from  the  plaintiff's  testi- 
mony that  the  purpose  for  which  he  intended  to  use  and  did  use  the 
fish  which  were  the  subject-matter  of  the  contract  sued  upon  was 
illegal,  and  against  public  policy,  as  being  a  fraud  and  an  imposition 
on  the  public,  and  *  *  *  illegal,  in  being  in  violation  of  chapter  114  of 
the  Public  Statutes  of  Rhode  Island."  The  court  below  refused  to 
direct  the  verdict,   and  the  defendants  excepted. 

The  record  does  not  clearly  show  that  Proctor's  deceptive  and  un- 
warranta})le  purpose  existed  during  the  entire  period  covered  by  the 
contract,  and  for  this  reason  the  court  below  could  not  have  properly 
directed  a  verdict  upon  the  ground  stated  in  the  motion.     We  think, 

^  A  portion  of  the  opiuion,  relating  to  the  construction  of  the  contract,  is  omitted. 


SBCT.   v.]  CHURCH   V.   PROCTOE.  509 

however,  that  Church  &  Co.,  under  the  line  of  defence  disclosed,  were 
entitled  to  show  fully  the  purpose  of  Proctor  at  the  time  of  the  con- 
tract, the  use  which  he  made  of  the  fish  furnished,  and  the  manner  in 
which  the}'  were  placed  upon  the  market,  and  that  the  court  erred  in 
excluding  evidence  as  to  the  marks  and  brands  upon  the  casks  and 
barrels.  The  evidence  excluded  was  competent  and  material  upon  the 
issue  raised  bj-  the  defence,  and  would  tend  to  show  that  the  public  was 
being  deceived  and  cheated  through  false  and  misleading  brands  and 
characters  used  for  the  purpose  of  advancing  the  sale  of  a  product  be- 
3'ond  that  which  would  result  from  its  true  merit.  The  point  is  made 
that  the  Rhode  Island  statute  does  not  apply,  for  the  reason  that  the 
evidence  shows  that  the  fish  in  question  were  designated  as  "  salted 
fish,"  while  the  statute  has  reference  to  "  pickled  fish."  This  is  a  dis- 
tinction which  the  trade  might  make,  but  which,  perhaps,  the  jury 
would  not  be  required  to  make,  or  which,  if  made,  might  have  been 
overcome  by  the  jury  in  view  of  evidence  that  the  fish  were  put  up  for 
the  trade  in  barrels  and  casks  and  in  closed  packages  of  various  forms. 
All  pickled  fish  in  the  ordinary  fish  business  are  salted,  although  all 
salted  fish  are  not  pickled.  In  view  of  all  the  evidence,  we  cannot  say 
that  the  jur}-  would  not  have  been  warranted  in  finding  that  the  wit- 
nesses in  using  the  term  "  salted  fish  "  intended  to  describe  the  fish  in 
question  as  pickled.  The  purpose  of  the  evidence,  as  to  the  manner 
of  placing  the  fish  upon  the  market,  was  a  double  one,  firsi,  to  show 
that  statute  of  Rhode  Island  was  violated,  and,  second,  to  show  a 
scheme  which  involved  a  fraud  on  the  consumers  of  fish  as  an  article 
of  food.  As  bearing  upon  the  general  question  whether  Proctor's  pur- 
pose and  manner  of  doing  business  was  such  as  to  render  the  contract 
void  as  against  public  policy,  we  think  the  Rhode  Island  statute  might 
properly  be  urged,  and  that  it  was  material  to  know  whether  Proctor's 
manner  of  doing  business  conformed  to  the  statute,  or  whether  it  was 
in  plain  violation  of  a  statute  intended  to  protect  the  public  generall}' 
against  fraud  and  imposition.  Chapter  114  of  the  Public  Statutes 
of  Rhode  Island,  which  was  in  force  in  1888,  provides,  among  other 
things,  that  "'casks  for  menhaden  and  herrings  shall  be  of  the  capacity 
to  hold  twenty-eight  gallons,"  and  "  every  cask  before  being  packed  or 
repacked  for  exportation  shall  be  first  searched,  examined,  and  ap- 
proved b}'  a  packer,  and  shall,  when  so  packed  or  repacked  for  expor- 
tation, be  branded  legibl}-  on  one  head  with  the  kind  of  fish  it  contains 
and  the  weight  thereof,  or  the  capacity  of  the  cask  with  the  first  letter 
of  the  Christian  and  the  whole  of  the  surname  of  the  packer,  the  name 
of  the  town,  and  the  words  Rhode  Island,  in  letters  not  less  than  three- 
fourths  of  an  inch  long,  to  denote  that  the  same  is  merchantable  and  in 
good  order  for  exportation."  It  is  further  provided,  through  section  8 
of  the  same  statute,  that  "  ever}'  person  who  shall  offer  for  sale  in  or 
attempt  to  export  from  the  State  any  pickled  fish  which  have  not  been 
approved  by  a  sworn  packer,  or  in  casks  which  are  not  branded  as 
aforesaid,  shall  forfeit  fifty  dollars  for  each  oflTence."    It  is  manifest  that 
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this  statute  regulating  the  packing  of  fish  in  Rhode  Island  was  intended 
for  the  protection  of  the  public  generally,  not  Rhode  Island  consumers 
alone,  but  consumers  generall}'.  It  was  to  prevent  fraud  upon  the  pub- 
lic, and  public  policy  requires  that  no  action  shall  be  successfully  main- 
tained in  favor  of  those  who  pack  and  ship  food  fish  in  open  violation 
of  the  wholesome  provisions  of  this  statute.  It  is  conceded  that  the 
plaintiff  below  not  only  did  not  conform  to  the  statute,  but  that  the 
packages  were  falsely  marked.  Tne  maxim,  "  £!x  dolo  malo  non  oritur 
actio,"  fairly  and  forcibly  applies  to  such  a  situation.  If,  upon  a  jury 
trial,  the  fact  should  be  established  that  the  packages  prepared  and 
shipped  b}'  Proctor  were  pickled  fish,  within  the  meaning  of  the  Rhode 
Island  statute,  then  for  such  time  as  he  was  actually  engaged,  or  had 
the  purpose  to  engage,  in  packing  and  shipping  pickled  fish,  without 
conforming  to  the  provisions  of  the  statute,  he  would  not  be  entitled  to 
maintain  his  action  for  damages  resulting  from  non-deliverj'  of  the  sub- 
ject-matter intended  to  be  used  in  violation  of  the  statute  law.  Bank 
V.  Owens,  2  Pet.  527,  539  ;  Miller  v.  Ammon,  145  U.  S.  421,  12  Sup. 
Ct.  884  ;  Forster  v.  Taylor,  5  Barn.  &  Adol.  887  ;  Eaton  v.  Keegan, 
114  Mass.  434;  Pol.  Cont.  322  ;  Curtis  v,  Leavitt,  15  N.  Y.  9  ;  Benj. 
Sales,  §  654. 

Looking  at  the  transaction  aside  from  the  local  statute,  and  inde- 
pendent of  the  question  whether  the  packages  contained  pickled  or 
salted  fish,  the  authorities  conform  to  a  wholesome  and  sound  rule  of 
public  policy  that  no  cause  of  action  shall  arise  in  behalf  of  a  person 
engaged  in  a  business  which  is  illegal,  or  which  is  a  fraud  and  imposition 
upon  the  public,  and  the  law  will  not  uphold  or  enforce  a  contract,  or 
aid  a  party,  where  the  purpose  is  to  cheat  and  deceive  the  public  gener- 
ally. We  feel  bound  to  recognize  the  modern  public  policy  indicated 
by  the  various  statutes,  as  sustained  b}'  judicial  authority,  designed  for 
the  protection  of  the  public,  and  which,  in  the  interest  of  health  and  fair 
dealing,  undertake  to  regulate  traffic  in  food  products.  The  point  is 
taken  that  the  purpose  of  Proctor  to  place  this  product  (innocent  of  it- 
self) upon  the  market  in  an  improper  manner  was  not  known  to  Church 
&  Co.  at  the  time  of  the  alleged  breach,  and  that,  therefore,  the  objec- 
tion is  not  open  to  the  defence.  This  is  not  an  answer.  The  defence 
of  public  policy  does  not  proceed  so  much  upon  the  idea  of  relief  to  the 
defendant  as  protection  to  the  public,  by  withholding  legal  remedy  from 
a  party  contemplating  or  practising  imposition.  It  would  be  a  strange 
rule  of  law  which  would  extend  relief  to  a  particeps  criminis,  and  with- 
hold relief  from  an  innocent  party,  who  seeks  to  avail  himself  of  its 
protection  when  the  imposition  is  discovered.  Cowan  v.  Milbourn,  L. 
R.  2  Exch.  230;  Spotswood  v.  Barrow,  5  Exch.  110  ;  Holinan  v.  John- 
son, Cowp.  341.  The  wholesome  and  salutary  maxim,  "  ^x  turpi 
causa  non  oritur  actio,"  has  been  so  far  enlarged  that  it  may  now  be 
said  that  the  law  will  not  afford  a  remedy  to  a  wrongdoer  in  a  scheme 
to  deceive  and  defraud  the  i)ublic,  and  this  modern  doctrine  does  not 
depend  upon  the  consideration,  or  the  innocence,  or  lack  of  innocence, 
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of  the  party  who  seeks  to  interpose  the  objection.  It  becomes  a  de- 
fence, and  ma}'  be  interposed  whenever  the  fraud  is  discovered.  It 
must  be  observed,  however,  that  it  would  not  always  be  enough  to  avoid 
a  contract  for  a  sale  of  articles  innocent  of  themselves  that  the  party 
who  acquired  them,  or  sought  to  acquire  them,  occasionally  used  them 
unlawfully.  In  order  that  this  doctrine  should  operate  in  avoidance  of 
a  contract,  except  where  the  illegality  involves  life,  or  offences  of  the 
higher  grade,  it  must  appear  that  the  party  acquiring  the  produc-t  in- 
tended to  use  it  unlawfully  when  the  contract  was  made,  or  when  pos- 
session was  sought,  or  that  he  was  engaged  in  a  general  scheme  involving 
illegality,  or  the  general  purpose  was  to  use  the  product  in  a  deceptive 
and  fraudulent  manner.  The  record  shows  that  the  "  plaintiff  testified 
that  under  the  arrangement  contemplated  by  him,  and  the  contract 
made  with  the  defendants,  the  fish  were  to  be  landed  at  Still's  Wharf, 
at  Tiverton,  in  the  State  of  Rhode  Island,  and  immediately  there  split 
and  salted,  and  packed  up  in  barrels,  tubs,  pails,  and  other  packages, 
and  marked  and  branded  and  shipped  to  fill  these  orders  to  various 
parts  of  the  countr}',  and  that  all  the  fish  that  were  actually  received 
by  him  under  this  contract  with  the  defendants,  and  otherwise  during 
the  season  of  1888,  at  Tiverton,  R.  I.,  were  so  packed  and  marked  there 
on  the  spot,"  and  shipped  from  that  point.  It  also  shows  that  the  bar- 
rels, casks,  and  packages  were  variously  branded  "  Alaska  Mackerel," 
"Russian  Mackerel,"  "California  Mackerel,"  "Family  White  Fish," 
and  "Fat  Family  Silversides."  It  is  obvious  that  the  real  object  of 
marking  the  packages  thus  was  to  make  the  product  "  appear  to  be 
what  it  was  not,  and  thus  induce  unwary  purchasers,"  —  Plumley  v. 
Massachusetts,  155  U.  S.  461,  15  Sup.  Ct.  154,  —  who  could  not  scru- 
tinize the  contents,  to  bu}'  it  as  mackerel. 

Humanity  is  entitled  to  know  what  it  bu3's  and  consumes.  Govern- 
ment is  instituted  and  maintained,  and  law  is  administered,  for  the 
protection  of  the  people  ;  and  justice  influenced  by  enlightened  public 
policy,  and  controlled  by  legal  principles,  requires  that  contracts  shall 
not  be  upheld  and  enforced  for  the  benefit  of  a  wrongdoer,  where  the 
subject-matter  thereof  is  designed  to  be  used  in  furtherance  of  a  busi- 
ness enterprise  which  contemplates  imposition  upon  the  general  public 
through  false,  misleading,  and  deceptive  brands  and  labels,  placed 
upon  sealed  packages  of  food  products  in  a  manner  calculated  to  de- 
ceive, and  forward  the  sale  of  such  articles  for  what  they  are  not. 
Looking  at  the  record  as  a  whole,  however,  it  does  not  clearly  and  dis- 
tinctly appear  when  the  plaintiff  below  entered  upon  such  scheme  or 
business,  and  for  this  reason  we  cannot  say  there  was  error  in  the 
refusal  of  the  court  to  direct  a  verdict  for  the  defendants.  If  upon  any 
subsequent  trial  this  issue  should  be  raised,  and  evidence  adduced  in 
support  thereof,  we  think  the  jury  should  be  instructed  that  no  damages 
can  be  recovered,  and  no  action  maintained,  covering  any  period  in 
which  the  plaintiff  below  contemplated,  or  was  actually  engaged,  in 
placing  upon  the  market  the  fish  described  in  the  contract,  under  false, 
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deceptive,  and  misleading  brands,  designed  to  attract  and  induce  trade. 
During  the  time  he  entertained  such  purpose  (Cowan  v.  Milbourn,  L. 
R.  2  Exch.  230,  236  ;  Materne  v.  Horwitz,  101  N.  Y.  469,  5  N.  E.  331), 
or  was  actually  engaged  in  such  business,  the  law  will  not  help  him. 
The  verdict  should  be  set  aside  for  the  reasons  stated,  and  it  becomes 
unnecessary'  to  consider  the  other  questions  raised  by  the  plaintiffs  in 
error.         Judgment  of  the  circuit  court  reversed/  new  trial  ordered. 


COWAN  V.  MILBOURN. 
In  the  Exchequer  Chamber,  April  24,  1867. 

[Reported  in  Law  Reports  2  Exchequer,  230.] 

Action  (in  the  Court  of  Passage,  Liverpool)  for  breach  of  a  contract 
to  let  rooms  to  the  defendant.  The  first  and  third  counts  of  the  decla- 
ration related  to  contracts  to  let  to  the  defendant  the  St.  Anne's  Assem- 
bly Rooms,  Liverpool,  for  the  purpose  of  lectures,  which  were  to  be 
delivered  there  on  the  20th  of  January  and  the  3d  of  February,  1867  ; 
and  the  second  count  related  to  a  contract  to  let  the  same  rooms  to 
the  defendant  for  the  purpose  of  a  ball  and  tea-party  on  the  29th 
of  January. 

To  these  counts  the  defendant,  amongst  other  pleas,  pleaded,  fourthly, 
that,  after  making  the  alleged  agreements  respectively,  the  defendant 
was  informed,  and  learned  for  the  first  time,  that  the  plaintiff  in- 
tended (as  he  did  in  fact  intend)  to  use  the  rooms  for  certain  irreli- 
gious, blasphemous,  and  illegal  lectures  or  entertainments  ;  whereupon 
the  defendant,  within  a  reasonable  time,  after  satisfying  himself  as  to 
the  truth  of  the  premises,  gave  notice  to  the  plaintiff  that  he  could  not 
permit  the  plaintiff  the  use  of  the  rooms  for  the  purposes  aforesaid, 
and  thereupon  notified  to  the  plaintiff  not  to  incur  any  further  or  other 
expense  in  relation  thereto ;  and  in  like  manner,  and  within  such 
reasonable  time  as  aforesaid,  tendered  and  paid  to  the  plaintiff  the 
amount  of  the  moneys  which  the  plaintiff  had  paid  him  for  the  in- 
tended use  of  the  rooms  ;  and  that  his  refusal  to  permit  the  plaintiff 
under  the  said  circumstances,  and  for  the  said  purposes,  to  use  the 
rooms  was  the  breach  complained  of. 

The  defendant,  by  his  seventh  plea,  also  relied  upon  the  provisions 
of  21  Geo.  3,  c.  49,  s.  1. 

Issue. 

At  the  trial  the  following  facts  appeared  in  evidence :  — 

In  December,  1865,  the  plaintiff,  who  was  secretary  to  the  Liver- 
pool Secular  Society,  hired  of  the  defendant,  through  defendant's  son, 
the  rooms  in  question,  for  Sunday,  the  20th  of  January,  for  the  pur- 
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pose  of  having  lectures  delivered  there  in  advancement  of  the  views 
of  the  societ}'.  He  did  not  communicate  to  the  defendant  the  subjects 
of  the  lectures,  nor  that  the}'  were  to  be  delivered  in  connection  with 
the  society.  He  afterwards  hired  the  same  rooms  for  the  delivery  of 
lectures  on  Sunda}',  the  3d  of  February,  and  for  a  ball  and  tea-party 
in  memory  of  Tom  Paine,  on  the  29th  of  January.  On  the  5th  of 
January  the  subjects  of  the  lectures  for  the  morning,  afternoon,  and 
evening  of  the  20th  of  Januarj'  were  advertised  by  placards  as  "  The 
Soul:  its  Nature  and  Destination;"  "  The  Character  and  Teachings 
of  Christ:  the  former  Defective,  the  latter  Misleading;"  "Bible 
Morality  and  Bible  Science  ;  "  and  those  of  the  lectures  for  the  3d  of 
February  as  "The  Sceptical  Tendenc}'  of  Bishop  Butler's  Analogy  ;  " 
"  The  Bible  shown  to  be  no  more  Inspired  than  any  other  Book, 
with  a  Refutation  of  Modern  Theories  thereon."  "  Catholicism, 
Protestantism,  and  Secularism  :  which  contains  most  Truth,  and  which 
is  best  calculated  to  benefit  Humanit}'  ?  " 

On  the  17th  of  January  the  plaintiff  received  from  the  defendant's 
son  a  letter  written  the  day  previous,  complaining  of  an  evening  lecture 
having  been  advertised,  and  alleging  that  the  rooms  were  only  let 
for  the  morning  and  afternoon,  but  making  no  complaint  of  the  sub- 
ject of  the  lectures;  and  on  the  19th  of  January  the  defendant 
received  from  the  plaintiff's  attorney  a  letter  of  that  date,  entirely 
refusing  the  use  of  the  rooms,  but  not  assigning  any  reason. 

The  plaintiff,  having  attempted  without  success  to  obtain  possession 
of  the  rooms  on  the  days  in  question,  brought  this  action  for  breach  of 
the  several  contracts. 

It  appeared  upon  the  evidence  of  the  chief  constable  of  Liverpool, 
who  was  called  for  the  defendant,  that  the  defendant's  refusal  was 
caused  by  his  interference,  and  by  his  threatened  opposition  to  a 
renewal  of  the  license  attached  to  the  rooms. 

The  learned  judge  ruled  that  the  lectures  announced  were  blasphe- 
mous and  illegal,  and  that  the  plaintiff  could  not  therefore  recover  on 
the  agreement  for  the  Sundays  (20th  of  January  and  3d  of  February), 
but  that  he  might  recover  on  the  agreement  relating  to  the  tea-party 
of  the  29th  of  January  ;  and  a  verdict  for  one  farthing  damages  was 
found  for  the  plaintiff  on  the  second  count,  and  a  verdict  was  entered 
for  the  defendant  on  the  first  and  third  counts,  with  leave  to  the  plain- 
tiff (under  16  &  17  Vict.  c.  xxi.  s.  45)  to  move  this  court  to  enter  a 
verdict  for  the  plaintiflT  for  £10  on  each  of  those  counts. 

Littler  moved  accordingly. 

Bramwell,  B.^  I  am  of  the  same  opinion,  and  I  will  state  my 
grounds.  I  think  that  the  plaintiff  was  about  to  use  the  rooms  for  an 
unlawful  purpose,  because  he  was  about  to  use  them  for  the  purpose 
of,  "  by  teaching  or  advised  speaking,"  "  denying  the  Christian  reli- 
gion to  be  true,  or  the  Holy  Scriptures  of  the  Old  and  New  Testament 
to  be  of  divine  authority."     That  he  intended  to  use  the  rooms  for  the 

1  Kelly,  C.  B.,  and  Mabtin,  B.,  delivered  concorring  opimoos. 
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purposes  declared  by  the  statute  to  be  unlawful  is  perfectly  clear,  for  he 
proposed  to  show  that  the  character  of  Christ  was  defective,  and  His 
teaching  misleading,  and  that  the  Bible  was  no  more  inspired  than  any 
other  book.  That  being  so,  his  purpose  was  unlawful ;  and  if  the  de- 
fendant had  known  his  purpose  at  the  time  of  the  refusal,  he  clearly 
would  not  have  been  bound  to  let  the  plaintiff  occupy  them,  for,  if  he 
would,  he  would  then  have  been  compelled  to  do  a  thing  in  pursuance 
of  an  illegal  purpose.  Neither  if  he  had  let  the  plaintift*  into  posses- 
sion could  he,  for  the  same  reason,  have  recovered  the  price  for  their 
letting.  It  is  said,  he  did  not  know  of  this  purpose,  or,  at  least,  did 
not  regard  it,  and  gave  another  and  ditferent  reason.  But,  having 
refused  to  let  the  rooms,  he  might  justify  it  on  any  ground  that  would 
support  the  refusal.  This  is  laid  down  in  Spotswood  v.  Barrow,  5  Ex. 
110  ;  where  in  an  action  for  wrongful  dismissal  the  defendant  justified 
on  the  ground  that  the  plaintiff  had  misappropriated  moneys,  and  the 
court  held  that  the  plea  was  supported,  although  the  defendant  failed 
to  show  that  the  fact  was  known  to  him  before  he  dismissed  the  plaintiff. 
Rolfe,  B.,  there  says:  "The  subject  may  be  illustrated  by  what  was 
said  in  Doe  d.  Daniell  v.  Woodruffe,  10  M.  &  W.  608,  at  p.  632,  namely  : 
'  Where  a  party  having  a  right  of  entry  enters,  it  is  not  competent  for 
him  to  repudiate  any  rights  he  ma}^  possess,  and  to  say  he  has  entered 
as  a  trespasser,  or  by  some  other  than  his  real  title.  As  soon  as  he 
has  entered  he  is  possessed,  whether  he  will  or  no,  by  virtue  of  every 
title  which  he  had  in  him,  and  which  he  could  assert  by  entr}'.'  Little- 
ton, s.  695,  is  there  referred  to ;  and  that  old  authority  seems  to  me 
to  be  founded  on  very  good  sense."  This  appears  to  me  to  be  good 
law,  and  the  reason  of  it  is  apparent.  You  need  give  no  reason  at  all. 
If  you  refuse  to  perform  your  contract,  and  the  other  party  asks  why, 
you  may  sa}',  "Go  to  law  and  I  will  tell  you."  And  your  justification 
will  depend  on  whether  in  fact  and  law  he  could  compel  you  to  per- 
form. Now  it  appears  that  the  plaintiff  here  was  going  to  use  the 
rooms  for  an  unlawful  purpose  ;  he  therefore  could  not  enforce  the 
contract  for  that  purpose,  and  therefore  the  defendant  was  not  bound, 
though  he  did  not  know  the  fact.  It  is  strange  there  should  be  so 
much  difficulty  in  making  it  understood  that  a  thing  may  be  unlawful, 
in  the  sense  that  the  law  will  not  aid  it,  and  yet  that  the  law  will  not 
immediately  punish  it.  If  that  only  were  unlawful  to  which  a  penalty 
is  attached,  the  consequence  would  be  that,  inasmuch  as  no  penalty  is 
provided  by  the  law  for  prostitution,  a  contract  having  prostitution  for 
its  object  would  be  valid  in  a  court  of  law.  The  rule  must  be  refused, 
and  1  do  not  regret  the  result,  and  on  this  ground,  that  this  placard 
must  have  given  great  pain  to  many  of  those  who  read  it. 

Hule  refused. 
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SCOTT  V.  BROWN,   DOERING,  McNAB,   &  CO. 

SLAUGHTER  &  MAY  v.  BROWN,  DOERING,  McNAB,   &  CO. 

In  the  Queen's  Bench  Division,  Court  of  Appeal,  July  16,  18, 

August  1,  1892. 

[Reported  in  [1892]  2  Queen's  Bench,  724.] 

A.  L.  Smith,  L.  J,^  The  plaintiff  Scott  applies  to  this  court  to  set  aside 
a  nonsuit  which  passed  against  him  at  the  Guildhall.  He  asserts  that 
there  was  evidence  to  go  to  the  jur}-  of  his  cause  of  action,  which  was 
for  the  rescission  of  a  contract  to  purchase  shares  in  a  company  about 
to  be  brought  out  and  to  be  called  the  Steam  Loop  Company,  and  for 
the  return  of  £632  3s.  5c?.,  paid  thereunder  to  the  defendants,  upon  the 
ground,  amongst  others,  that  the  defendants,  while  acting  as  his  brokers, 
had  passed  off  their  own  shares  to  him  instead  of  purchasing  them  upon 
the  market.  It  appeared  upon  the  plaintiff's  own  case  that  the  plaintiff 
and  the  defendant  McXab  were  jointly  interested  with  others  in  bring- 
ing out  this  company  and  in  floating  its  shares  upon  the  market,  and 
that  the  £632  3s.  5c?.  sought  to  be  recovered  in  this  action  was  paid 
b}-  the  plaintiff  to  the  defendants  in  pursuance  of  an  agreement  come 
to  between  the  plaintiff  and  the  defendant  McNab  that  McNab  should 
therewith  purchase  five  hundred  shares  of  the  projected  companj',  when 
brought  out,  at  a  premium  (at  the  time  of  the  agreement  there  was 
neither  company  nor  market),  the  sole  object  of  such  purchase  being 
that  the  public  might  thereby  be  induced  to  believe  that  there  was  a 
real  market  for  the  shares,  and  that  the}'  were  at  a  real  premium, 
whereas  in  truth  and  in  fact,  as  the  plaintiff  and  the  defendant 
McNab  well  knew,  they  were  not.  Neither  the  plaintiff  nor  the 
defendants  would  raise  the  point  of  ♦^he  illegality  of  the  transaction 
at  the  trial,  and  my  brother  Wright,  who  tried  the  case,  made  some 
strong  comment  upon  their  conduct,  but  did  nothing  further  in  the 
matter. 

If  two  or  more  persons  agree  to  cheat  and  defraud  others  by  means 
of  deceit  and  fraud,  there  can  be  no  doubt  that  each  and  all  are  indict- 
able for  a  criminal  conspiracy  at  common  law.  It  has  been  held  that 
it  is  a  criminal  conspiracy  for  two  or  more  to  agree  by  false  rumors  to 
endeavor  to  raise  the  price  of  the  public  funds  on  a  particular  day. 
Rex  V.  Bercnger,  3  M.  &  S.  67.  It  has  also  been  held,  in  Reg.  v.  Aspin- 
all,  1  Q.  B.  D.  730,  2  Q.  B.  D.  48,  that  an  agreement  by  two  or  more 
to  cheat  and  defraud  b}-  means  of  false  pretences  those  who  might  buy 

^  LiMDLBT,  L.  J.,  aod  LoPBS,  L.  J.,  delivered  concorring  opinions. 
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shares  in  a  company  was  an  indictable  conspiracy.  False  pretences 
here  do  not  mean  such  false  pretences  as  would  support  an  indictment 
for  obtaining  money  or  goods  by  false  pretences.  See  Reg.  v.  Hudson, 
Bell,  C.  C.  263.  Lopes,  L.  J.,  has  gone  fully  into  the  correspondence ; 
but  the  telegram  and  letter  of  December  6,  1890,  from  the  defendant 
McNab  to  the  plaintiff,  the  letter  of  December  7,  1890,  from  the  plaintiff 
to  Slaughter,  and  of  December  8,  1890,  from  Slaughter  to  McNab,  in 
my  judgment,  are  sufficient.  These  documents  contain  conclusive  proof 
that  the  plaintiff  and  McNab  agreed  together  to  cheat  and  defraud 
those  who  might  buy  shares  in  the  company,  b}'  leading  them  to  believe 
that  the  shares  were  at  a  genuine  premium  in  the  market,  whereas  to 
their  knowledge  the}^  were  not,  the  fictitious  premium  being  sought  to 
be  brought  about  by  means  of  the  purchases  to  be  made  with  the  plain- 
tiff's £632  3s.  5c?.  by  McNab,  and  which  were  to  be  made  for  the  sole 
purpose  of  creating  such  fictitious  premium.  These  documents  were 
read  b}'  the  plaintiflTs  counsel  when  he  opened  his  case,  as  showing  the 
purposes  for  which  the  plaintiff  and  the  defendant  McNab  had  agreed 
that  the  purchases  should  be  made.  The  agreement  between  two  or 
more  to  do  an  illegal  act  has  been  proved. 

The  next  question  is.  Was  it  shown  that  the  plaintiff  and  McNab 
agreed  to  carry  out  this  intention  by  illegal  means, — viz.,  b}^  deceit 
and  fraud  ?  For,  if  so,  there  can  be  no  possible  doubt  that  an  indict- 
able conspiracy  has  been  committed, — viz.,  the  agreement  to  do  an 
illegal  act  by  illegal  means.  It  is  not  necessary  in  this  case  to  discuss 
whether  the  whole  of  this  must  be  proved  to  constitute  an  indictable 
conspiracy.  It  is  said  for  the  plaintiff  that  there  was  nothing  deceitful 
or  fraudulent  in  the  fact  of  his  paying  his  £632  3.s.  5d.  to  McNab  to 
purchase  shares  with  upon  the  open  market,  and  if  that  had  been  all, 
I  agree  ;  but  the  question  is.  Was  the  payment  made  as  it  was  for  the 
sole  purpose  of  creating  therewith  a  fictitious  premium,  in  order  to 
induce  the  public  to  purchase  shares  in  the  compan3%  and  thereby 
benefit  the  plaintiff  and  McNab  at  the  expense  of  the  buyer,  —  a 
deceitful  and  fraudulent  means  whereby  to  cheat  and  defraud  those  who 
might  buy  shares  in  the  company?     1  am  of  opinion  that  it  was. 

Test  it  in  this  way.  Suppose  a  purchaser  induced  to  purchase  shares 
of  the  plaintiff  or  McNab  by  means  of  the  fictitious  premium  created  by 
them  solely  for  the  purpose  of  inducing  such  purchaser  and  others  to 
buy,  could  he  or  not  have  successfully  sued  either  or  both  for  a  false  and 
fraudulent  misrepresentation?  I  say  that  he  could,  and  this  is  another 
way  of  stating  the  same  proposition,  —  viz.,  that  the  plaintiff  and 
McNab  agreed  by  means  of  deceit  and  fraud  to  cheat  and  defraud  the 
would  be  purchasers  of  shares.  The  agreement  to  do  an  illegal  act  by 
illegal  means  is  proved,  and  for  the  reasons  above  both  the  plaintiff 
and  McNab  were  liable  to  be  indicted  for  conspiring  to  cheat  and 
defraud. 

Now,  how  does  the  law  stand  upon  the  subject?  If  a  plaintiff  cannot 
maintain  his  cause  of  action  without  showing,  as  part  of  such  cause  of 
action,  that  he  has  been  guilty  of  illegality,  then  the  courts  will  not 
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assist  him  in  his  cause  of  action.  This  was  decided  in  Ta5'lor  v.  Ches- 
ter, L.  R.  4  Q.  B.  309,  where  the  Illegality  was  pleaded,  and  also 
in  Begbie  v.  Phosphate  Sewage  Co.,  Law  Rep.  10  Q.  B.  491,  where  it 
was  not  pleaded,  but,  the  fraud  being  apparent,  the  court  would  not 
interfere.  When  the  plaintiff's  statement  of  claim  is  looked  at  it  will 
be  seen  that  he  there  states  the  purposes  for  which  he  handed  the 
money  to  the  defendants,  — viz.,  to  "  keep  up  the  price  of  the  shares," 
which  upon  the  evidence  was  shown  to  be  "  to  create  a  fictitious 
premium." 

In  my  judgment,  the  plaintiff,  when  suing  the  defendants  for  breach 
of  contract,  as  he  does,  has  to  prove  the  whole  contract,  and  it  was  not 
competent  for  him  to  put  in  evidence  onh'  half  of  the  contract,  and  he 
did  not  do  so,  for  the  letters  above  read  were  opened  b}'  his  learned 
counsel  as  part  of  bis  case.  Immediately  the  whole  contract  upon 
which  the  plaintiff  sues  is  put  in,  the  illegality  of  the  conduct  of  the 
plaintiff  and  of  McNab  at  once  becomes  apparent.  In  my  opinion,  the 
maxim  "In  pari  delicto  potior  est  conditio  possidentis"  applies,  and 
this  court  ought  not  to  assist  the  plaintiff  when  he  seeks  to  recover 
the  £632  3.s.  5d.  back  from  the  defendants.  Upon  these  grounds,  and 
without  going  further  into  the  case,  this  appeal  must  be  dismissed,  and 
with  costs.^ 

Appeal  dismissed. 


SIMEON  N.  FROST  v.  SETH  GAGE. 
Supreme  Judicial  Court  of  Massachusetts,  January  Term,  1862. 

[Reported  in  3  Allen,  560.] 

Contract.  At  the  second  trial  of  this  case,  after  the  facts  reported 
in  1  Allen,  262,  had  been  proved,  the  plaintiff  offered  in  evidence  a 
release  of  their  several  claims  by  the  creditors  of  Richard  Frost,  and 
Richard  testified  that,  after  the  release  had  been  signed  by  the  plain- 
tiff and  defendant,  the  latter  procured  the  signatures  of  other  creditors 
to  the  same,  and  delivered  it  to  him,  and  he  thereupon  executed  the 
assignment  to  the  defendant.  The  defendant  then  offered  to  prove 
that  he  was  Richard's  largest  creditor ;  that  the  plaintiff,  who  was 
Richard's  son,  requested  him  to  aid  in  obtaining  a  settlement  with 
Ricl)ard"s  creditors,  and  promised  to  make  no  claim  upon  him  for  any 
part  of  the  proceeds  of  Richard's  estate  which  might  come  into  his 
hands  as  assignee,  but  to  allow  him  to  retain  the  plaintiffs  share  for 
his  services,  and  also  to  execute  to  him  a  promissory  note  for  a  fur- 
ther sum,  if  he  would  sign  the  release  and  procure  the  signatures  of 

1  See  also  Nickerson  v.  English,  142  Mass.  267. 
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other  creditors  to  the  same;  and  that  he,  being  induced  by  said  promise, 
did  sign  the  release  and  procure  the  signatures  of  other  creditors  to 
the  same.  Morton,  J.,  rejected  this  evidence,  and  the  jury  returned  a 
verdict  for  the  plaintiff.     The  defendant  alleged  exceptions. 

W.  JP.  Webster,  for  the  defendant. 

A.  F.  L.  Norris,  for  the  plaintiff. 

BiGELOw,  C.  J.  The  right  of  the  plaintiff  to  maintain  his  action  on 
the  second  count,  on  proof  of  the  facts  therein  set  forth,  was  deter- 
mined at  the  former  hearing  of  this  case.  1  Allen,  262.  The  only 
point  now  raised  which  was  not  then  considered  by  the  court  arises  on 
the  evidence  offered  by  the  defendant  to  show  that  there  was  an  agree- 
ment between  him  and  the  plaintiff,  by  which  the  former  agreed  to 
sign  the  composition  deed  and  procure  the  release  of  the  other  credi- 
tors of  Richard  Frost  on  a  promise  by  the  latter  to  pay  a  portion  of 
the  debt  due  from  said  Richard  to  the  defendant,  in  addition  to  the 
dividend  which  he  might  receive  under  the  assignment,  in  common 
with  the  other  creditors.  That  such  an  agreement  would  be  a  fraud  on 
the  other  creditors,^  and  that  the  defendant  could  maintain  no  action 
upon  it  against  the  plaintiff,  is  too  clear  to  admit  of  an}'  doubt.*  It 
was  a  secret  and  underhand  contract,  b}'  which  the  defendant  secured 
to  himself  an  advantage  over  other  creditors  of  the  insolvent,  while  at 
the  same  time  he  was  holding  out  to  the  same  creditors  that  he  was  to 
share  in  the  assets  equally  with  them,  and  thereby  inducing  them  to 
sign  the  composition  deed  and  release  the  debtor  from  their  claims. 
Story  on  Eq.  §  378  ;  Cockshott  v.  Bennett,  2  T.  R.  763,  766  ;  Lewis 
V.  Jones,  4  B.  «&;  C.  511  ;  Case  v.  Gerrish,  15  Pick.  49.  The  ques- 
tion then  presents  itself,  whether  such  a  fraudulent  agreement  can  be 
set  up  by  the  defendant,  who  was  a  party  to  it,  as  a  defence  to  an 
action  by  the  plaintiff  to  recover  the  same  share  or  dividend  of  the 
assets  of  the  debtor  as  has  been  paid  to  the  other  creditors  by  the  de- 
fendant. This  is  in  some  respects  a  novel  question  ;  but  it  seems  to 
us  to  come  within  principles  recognized  in  the  adjudged  cases,  by  the 
application  of  which  it  can  be  readily  solved.  Assuming  that  the 
defendant  could  establish  all  the  facts  contained  in  his  offer  of  proof, 
it  is  clear  that  the  plaintiff  was  a  party  to  the  fraudulent  agreement  by 
which  the  signatures  of  the  other  creditors  to  the  release  of  the  debtor 
were  obtained.  It  was  by  his  procurement,  and  on  a  promise  by 
him  to  pay  the  defendant  a  portion  of  his  debt  be^'ond  the  amount 
which  he  would  receive  from  the  estate  of  the  debtor,  that  the  latter 
was  induced  to  sign  the  release  and  to  become  the  agent  in  procuring 
the  signatures  of  the  other  creditors.  It  was  through  the  procurement 
and  instrumentality  of  the  plaintiff,  and  by  means  of  an  agreement 

1  Such  creditors  would,  therefore,  not  be  bound  by  their  agreement  to  release  the 
debtor  from  the  unpaid  portion  of  his  debts.  6  Am.  and  Eng.  Encyc.  of  Law 
(2d  oA.),  .394. 

*  See  many  cases  cited  in  6  Am.  and  Eng.  Encyc.  of  Law  {2d  ed.). 395. 
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which  operated  as  a  fraud  on  the  other  creditors,  to  which  he  was  a 
party,  and  for  which  he  furnished  the  consideration,  that  the  composi- 
tion and  release  were  obtained.  He  was  therefore  a  participator  in 
the  fraud.  Holding  the  relation  of  a  creditor,  and  bound  to  act  with 
good  faith  towards  the  other  creditors,  in  entering  into  an  agreement 
with  them  to  compound  with  their  debtor,  and  to  release  him  from 
their  debts,  he  became  a  part}'  to  an  agreement  by  which  a  secret  ad- 
vantage was  attempted  to  be  secured  to  the  defendant,  by  which  he 
was  induced  to  become  a  part}'  to  the  assignment  and  release,  and 
thereby  to  hold  out  false  colors  to  the  other  creditors,  and  lead  them 
to  believe  that  all  were  acting  on  equal  terms,  and  to  grant  a  dis- 
charge to  their  debtor  on  the  faith  that  all  were  to  receive  a  like  pro- 
portion of  their  respective  debts.  To  adopt  the  significant  figure  which 
has  been  used  to  describe  the  effect  of  a  transaction  of  this  nature  in 
Story  on  Eq.  §  378,  the  plaintiff  did  not  himself  act  as  a  decoy  duck 
to  mislead  the  other  creditors,  but  he  did  that  which  was  quite  as  effec- 
tual in  accomplishing  the  fraud  on  them  :  he  procured  the  duck,  and 
placed  him  in  a  position  in  which  he  was  enabled  to  practise  a  decep- 
tion, and  to  draw  the  creditors  into  an  arrangement  with  their  debtor  to 
which  otherwise  they  might  not  have  assented.  In  this  aspect  of  the 
case,  we  do  not  see  that  the  plaintiff  stands  in  an}'  better  situation,  or 
is  entitled  to  any  greater  favor  in  a  court  of  law  than  the  defendant. 
As  participators  in  the  fraud,  they  both  stand  on  an  equal  footing. 
Neither  can  claim  to  recover  anything  in  an  action  which  can  be  main- 
tained only  by  proof  of  a  transaction  into  any  part  of  which  his  fraud 
has  entered  as  an  essential  element,  affecting  any  rights  of  any  parties 
interested  therein.  It  is  on  this  ground  that  it  has  been  held  that  a 
creditor  cannot  recover  his  share  or  dividend  under  a  composition  deed 
to  which  he  became  a  part}',  if  he  had  previously  taken  a  private 
agreement  for  the  payment  of  the  residue  of  the  debt.  His  right  to 
recover  the  amount  to  which  the  fraudulent  agreement  did  not  extend 
is  forfeited  by  his  participation  in  a  fraud  connected  with  another  part 
of  the  same  transaction.  The  whole  is  regarded  as  an  entire  agree- 
ment, which  is  vitiated  by  the  fraudulent  act  of  the  party,  as  to  him, 
so  that  he  can  claim  no  benefit  under  any  of  its  provisions.  Higgins  v. 
Pitt,  4  Exch.  323  ;  Knight  v.  Hunt,  5  Bing.  432  ;  Howden  v.  Haigh, 
11  Ad.  &  El.  1033  ;  Forsyth  on  Composition  with  Creditors,  152.  It 
is  quite  immaterial  that  the  funds  to  be  distributed  among  other  credi- 
tors are  not  diminished  or  rendered  less  available  in  consequence  of  the 
secret  agreement.  The  fraud  consists,  not  in  causing  any  injury  to 
the  assets  of  the  debtor,  or  in  reducing  the  share  or  interest  to  which 
the  creditors  are  entitled  under  the  composition,  but  in  the  attempt  to 
induce  them  to  enter  into  an  agreement  for  an  equal  dividend  on  their 
debts  in  ignorance  of  a  private  baigain,  wiiereby  a  creditor  is  to  receive 
an  additional  sum  to  that  to  which  he  may  he  entitled  in  common  with 
all  the  creditors.  Such  an  agreement  vitiates  the  whole  transaction, 
so  that  the  party  can  claim  no  benefit  under  a  composition  into  which 
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he  entered  in  consequence  of  such  corrupt  or  fraudulent  contract.  It 
is  quite  clear,  therefore,  that  the  defendant,  if  he  did  not  stand  in  the 
position  of  assignee  having  possession  of  the  assets,  and  were  compelled 
to  bring  an  action  for  the  share  or  dividend  on  his  debt  which  might  be 
coming  to  him  in  common  with  the  other  creditors,  could  not  recover. 
The  agreement  into  which  he  entered  with  the  plaintiff  would  be  a  bar 
to  his  right  to  recover  even  that  sum  to  which  the  fraudulent  agreement 
did  not  extend.  For  a  like  reason,  the  plaintiff  in  this  suit  ought  not 
to  be  allowed  to  recover.  The  fraud  in  which  lie  participated,  and  by 
which  he  aided  in  inducing  creditors  to  become  parties  to  the  release  of 
their  debtor,  taints  the  whole  transaction  as  to  him,  and  deprives  him 
of  the  right  of  maintaining  an  action  to  enforce  in  a  court  of  law  that 
part  of  the  agreement  of  composition  to  which  the  secret  agreement 
did  not  immediately  relate.^ 

It  may  be  suggested  that  the  application  of  this  rule  leads  in  the 
present  case  to  the  result  of  leaving  in  the  hands  of  the  defendant,  who 
was  equally  guilty  with  the  plaintiff,  the  fruits  of  the  fraud.  But  this 
is  often  the  consequence  of  allowing  a  party  to  plead  in  defence  the 
illegality  of  a  transaction  on  which  a  cause  of  action  is  founded. 
Such  defences  are  allowed,  not  out  of  favor  to  defendants,  or  to  protect 
them  from  the  effects  of  their  unlawful  contracts,  but  on  grounds  of 
public  policy,  which  does  not  permit  courts  of  justice  to  be  used  to  aid 
either  party  in  enforcing  contracts  which  are  unlawful  or  tainted  with 
fraud,  but  leaves  them  in  the  condition  in  which  their  illegal  or  immoral 
acts  have  placed  them. 

We  are  therefore  of  opinion  that  the  evidence  offered  at  the  trial 
was  competent,  and  that  it  should  have  been  admitted  and  submitted 
to  the  jury,  with  instructions  in  conformity  to  the  principles  above 
stated.  Exceptions  sustained. 


SIMON   KULLMAN  et  al.,  Respondents,  v.  JACOB  GREENE- 
BAUM ET  AL.,  Appellants. 

California  Supreme  Court,  December  17,  1891. 

[Reported  in  92  California,  403.] 

Appeal  from  an  order  of  the  Superior  Court  of  the  city  and  county 
of  San  Francisco  denying  a  new  trial. 

^  Compare  the  following  decisions,  which  hold  that  money  paid  by  a  debtor  to 
secure  a  creditor's  assent  to  a  composition  may  be  recovered  by  the  debtor.  Atkinson 
V.  Denby,  6  H.  &  N.  778  ;  7  II.  &  N.  9.34  ;  Bean  v.  Brookmire,  2  Dill.  108  ;  Bean  v. 
Amsink,  10  Blatclif.  .301  ;  P.rown  ?;.  Everett, &c.  Co.,  Ill  Ga.  404;  Crossley  v.  Moore, 
40  N.J.  L.  27.     But  Bee  Solinger  t;.  Earle,  82  N.  Y.  393. 
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The  action  was  brought  to  recover  the  sum  of  eighteen  thousand 
dollars  for  the  conversion  by  the  defendants  of  mining  stocks  belong- 
ing to  the  plaintiffs  valued  at  that  sum,  which  the  defendants  refused 
to  deliver  to  the  plaintiffs  upon  demand  made  upon  them  on  the 
second  day  of  December,  1886.  The  complaint  alleges  that  there- 
after, on  the  tenth  day  of  December,  1886,  they  were  fraudulently 
induced  to  sign  a  pretended  composition  of  the  creditors  of  the 
defendants,  which  was  fraudulent  and  void  as  to  them  by  reason 
of  secret  preferences  of  other  creditors,  of  which  the  plaintiffs  were 
ignorant,  and  which  the}'  rescinded  upon  discovery-  of  the  fraudulent 
preferences.  The  plaintiffs  recovered  judgment  for  the  whole  amount 
claimed  as  the  value  of  the  stocks.  Further  facts  are  stated  in  the 
opinion  of  the  court. 

John  R.  Jarhoe^  William  S.  Goodfellow,  and  Edward  R.  Taylor^ 
for  appellants. 

Wal.  J.  Tuska^  for  respondents. 

McFarland,  J.  The  main  question  in  this  case  is  about  the  validity 
of  a  composition  deed,  b}'  which  the  respondents  and  the  other  creditors 
of  appellants  agreed  to  receive  pro  rata  the  proceeds  of  the  sale  of 
appellants'  assets,  and  thereupon  to  release  them  from  all  claims  and 
demands.  Respondents  contend  that  said  agreement  is  invalid,  because 
a  fraudulent  preference  was  given  to  certain  of  the  creditors  who  signed 
it,  and  the  court  below  so  found.  The  court  found,  as  facts,  that  some 
of  the  creditors  at  first  refused  to  sign  the  agreement,  and  that,  to  in- 
duce them  to  sign,  "  some  of  the  relatives  and  friends  of  the  defendants 
did  paj^  such  creditors  the  full  amount  of  their  several  demands,  with 
the  knowledge,  but  without  the  direction  of  the  defendants,  and  not  out 
of  the  assets  of  the  said  defendants,  nor  under  any  promise  or  expecta- 
tion of  repayment,  and  thereby  did  make  a  preference  of  such  creditors, 
and  induced  them  to  sign  the  said  composition  ;  and  that  such  creditors 
did  receive  a  larger  proportion  or  sum  than  secured  b}'  said  agreement : 
of  all  of  which  facts  the  plaintiffs  at  the  time  of  signing  such  com- 
position were  ignorant,  and  upon  the  discovery  thereof  notified  the 
defendants,"  etc. 

We  think  that  the  ruling  of  the  court  below  was  right,  and  in  line 
with  the  current  of  authorities.  The  general  rule  is  correctly  laid  down 
in  Story's  Equity  Jurisprudence,  §  378  ;  and  we  stated  it  quite  fully  in 
the  recent  case  of  O'Brien  v.  Greenebaum,  ayite,  p.  104.  It  is  strenu- 
ously argued  by  counsel  for  appellants  that  the  principle  does  not  apply 
here,  for  the  reasons  that  the  payments  to  the  preferred  creditors  were 
not  made  by  the  debtors  or  their  agents  ;  and  particularly  that  the  pay- 
ments were  not  made  out  of  the  debtors'  assets,  —  that  is,  out  of  the 
actual  and  disposable  property  which  they  then  had.  It  is  to  be  no- 
ticed, however,  that  the  appellants  knew  of  these  secret  payments  to 
preferred  creditors ;  and  as  the  utmost  good  faith  is  required  in  such 
transactions,  the  appellants  can  hardl}-  be  said  to  be  innocent  of  the 
imposition  practised  upon  respondents.     But  beyond  all  that,  the  rule 
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does  not,  by  anj'  means,  rest  solely  upon  the  participation  of  the  debtoi 
in  the  fraud,  and  the  diminution  of  the  actual  assets.  In  a  composition 
agi'eement  each  creditor  is  a  party  as  to  each  other  creditor,  as  well  as 
to  the  debtor.  "  Creditors  sign  upon  the  consideration  that  others  sigp 
upon  the  same  terms  ;  and  if  the}'  are  deceived,  they  are  misled  into 
an  act  to  which  the}'  might  not  otherwise  have  assented."  (See  Story's 
Eq.  Jur.,  §  379,  and  notes.)  Solinger  y.  Earle,  82  N.  Y.,  393,  was  a  case 
where  a  brother-in-law  (as  in  the  case  at  bar)  had  given  his  note  to  in- 
duce a  creditor  to  sign  a  composition  deed  ;  and  in  the  opinion  of  the 
court  in  that  case  there  is  aptl}'  expressed  the  views  which  are  deter- 
minative of  the  point  in  question  against  appellants  in  the  case  at  bar. 
The  court  says  :  "  The  agreement  between  the  plaintiff  and  the  defend- 
ants, to  secure  to  the  latter  payment  of  a  part  of  their  debt  in  excess 
of  the  ratable  proportion  payable  under  the  composition,  was  a  fraud 
upon  other  creditors.  The  fact  that  the  agreement  to  pay  such  excess 
was  not  made  by  the  debtor,  but  bj'  a  third  person,  does  not  divest  the 
transaction  of  its  fraudulent  character.  A  composition  agreement  is  an 
agreement  as  well  between  the  creditors  themselves  as  between  the 
creditors  and  their  debtor.  Each  creditor  agrees  to  receive  the  sum 
fixed  by  the  agreement  in  full  of  his  debt.  The  signing  of  the  agree- 
ment by  one  creditor  is  often  an  inducement  to  the  others  to  unite  in  it. 
If  the  composition  provides  for  a  pro  rata  payment  to  all  the  creditors, 
a  secret  agreement,  by  which  a  friend  of  the  debtor  undertakes  to  pay 
to  one  of  the  creditors  more  than  his  pro  rata  share,  to  induce  him  to 
unite  in  the  composition,  is  as  much  a  fraud  upon  the  other  creditors  as 
if  the  agreement  was  directly  between  the  debtor  and  such  creditor.  It 
violates  the  principles  of  equity  and  the  mutual  confidence  as  between 
creditors  upon  which  the  agreement  is  based,  and  diminishes  the  motive 
of  the  creditor  who  is  a  party  to  the  secret  agreement  to  act  in  view  of 
the  common  interest  in  making  the  composition.  Fair  dealing  and 
common  honesty  condemn  such  a  transaction."  ^ 

Judgment  and  order  affirmed. 
Dk  Haven,  J.,  and  Sharpstein,  J.,  concurred. 

^  The  remainder  of  the  opinion,  relating  to  another  point,  is  omitted. 

'  Ex  parte  Milner,  15  Q.  B.  D.  605;  Bank  of  Commerce  v.  Hoeber,  88  Mo.  37; 
Solinger  v.  Earle,  82  N.  Y.  393,  ace.  See  also  Coleman  v.  Waller,  3  Y.  &  J.  212; 
Knight  V-  Hunt,  5  Bing.  432  ;  Brown  v.  Nealley,  161  Mass.  1.  Compare  Continental 
Nat.  Bank  v.  McGeoch,  92  Wis.  286.  If  the  debtor  is  ignorant  of  the  advantage 
given  by  a  third  person  to  one  creditor,  other  creditors  cannot  avoid  the  composition. 
Martin  v.  Adams,  81  Hun,  9.  See  also  Ex  parte  Milner,  15  Q.  B.  D.  60.'* ;  Bank  of 
Commerce  v.  Hoeber,  88  Mo.  37,  44. 
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THE  HANOVER    NATIONAL    BANK,   Appellant,   v.    SARAH 
F.    BLAKE,    Respondent. 

N«w  York  Court  of  Appeals,  March  2-June  5,  1894. 

[Reported  in  142  New  York,  404.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  upon  an  order  made  Novem- 
ber 21,  1892,  which  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  directed  by  the  court,  and  also  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  action  is  brought  by  the  payee  of  a  promissor}'  note  against 
the  indorser.  The  facts  were  not  in  dispute  and  were  stated  by  the 
General  Term,  as  follows  : 

Frederick  D.  Blake  and  Charles  Waterman  were  partners  engaged 
in  the  dry  goods  business  under  the  firm  name  of  F.  D.  Blake  &  Co. 
They  were  indebted  to  various  creditors,  including  the  plaintiff,  and, 
becoming  insolvent,  executed  a  general  assignment  of  all  their  property 
to  James  H.  Thorp  on  the  24th  day  of  April,  1888.  On  the  4th  of 
June,  1888,  the  creditors  of  F.  D.  Blake  &  Co.  signed  a  composition 
agreement  by  which  they  agreed  to  take  40  per  cent  of  their  respec- 
tive claims,  to  be  paid  by  four  notes  made  by  the  members  of  the  firm, 
each  for  10  per  cent  of  the  claim,  two  payable  in  six  and  twelve 
months,  and  two  in  eighteen  and  twenty-four  months,  the  latter  two 
indorsed  by  Sarah  F.  Blake. 

The  Hanover  Bank,  desiring  to  have  the  security  of  Mrs.  Blake 
upon  all  the  notes,  asked  that  she  indorse  the  first  two  as  well  as  the 
last  two,  which  she  did.  This  was  not  known  to  the  other  creditors, 
and  was  a  securit}-  additional  to  that  provided  by  the  terms  of  the 
composition  agreement. 

The  note  in  suit  is  the  third  of  the  series,  payable  in  eighteen 
months,  and  properly  indorsed  by  Mrs.  Blake,  in  accordance  with  the 
composition  agreement. 

At  the  trial  both  parties  moved  for  judgment ;  which  the  court 
directed  for  the  defendant.  At  the  General  Term  that  judgment  was 
affirmed  and  the  plaintiff  has  again  appealed  to  this  court. 

Thomas  iS.  Moore,  for  appellant. 

C.  Bainbridge  Smith,  for  respondent. 

Grat,  J.  In  the  General  Term  opinion  the  question  of  law  was 
stated  thus:  "Did  the  secret  agreement,  b}-  which  Mrs.  Blake  in- 
dorsed the  first  two  notes,  invalidate  the  whole  composition  agreement, 
so  that  notes  given  in  pursuance  of  its  term  are  not  enforcible  bv  the 
plaintiff?  "  The  learned  justices,  finding  no  controlling  authority  in 
this  State,  determined  the  question  adversely  to  the  plaintiff  and  upon 
the  ground,  in  substance,  that,  as  the  agreement  was  fraudulent,  the 
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fraud  permeated  and  vitiated  the  whole  composition  agreement  and 
disabled  the  creditor  from  recovering  anything  under  it.  In  this  view 
we  are  not  able  to  agree  with  them.  It  may  be  true  that  there  was  no 
decision  in  the  courts  of  this  State  in  its  features  so  precisely  in  point, 
as  to  compel  adherence  to  its  authority,  and  it  is  true  that  the  view 
of  the  General  Term  has  support  in  decisions  of  English  courts.  I 
think,  however,  that  in  our  State  there  are  expressions  of  opinion  by 
eminent  judges  of  this  court  and  b}'  a  former  very  distinguished  judge 
of  the  Superior  Court  of  the  cit}'  of  New  York,  which  rather  commit 
us  to  a  contrary  view,  and  which  should  commend  themselves  to  us  as 
furnishing  a  wise  and  more  politic  rule,  in  these  cases  of  compositions 
b}'  an  insolvent  debtor  with  his  creditors.  The  general  principle  has 
been  long  settled  in  England  and  here  that  a  secret  agreement,  which 
induces  a  creditor  to  agree  to  a  composition  b}-  the  promise  of  a 
preference,  or  of  some  undue  advantage,  over  the  other  creditors,  is 
utterly  repugnant  to  the  composition  agreement,  and,  from  its  fraudu- 
lent nature,  is  avoided  by  the  law.  The  ver}-  essence  of  a  composition 
agreement  is  that  all  creditors  come  in  upon  terms  of  equality  ;  and 
that  equality'  would  be  destro3'ed,  if  the  secret  agreement  were  given 
effect.  In  Leicester  v.  Rose  (4  East,  372  at  p.  381),  Lord  Ellen- 
borough  observed  that  the  principle  of  all  the  cases  was  "  that  where 
the  creditors  in  general  have  bargained  for  an  equality  of  benefit  and 
mutualit}'  of  securit}',  it  shall  not  be  competent  for  one  of  them  to 
secure  any  partial  benefit  or  security  to  himself"  In  Russell  v.  Rogers 
(10  Wend.  474—479),  Justice  (afterwards  Chief  Justice)  Nelson  said  : 
"  So  scrupulous  are  courts  in  compelling  creditors  to  the  observance 
of  good  faith  towards  one  another  in  cases  of  this  kind,  that  any 
security  taken  for  an  amount  bejond  the  composition  agreed  upon, 
or  even  for  that  sum,  better  than  that  which  is  common  to  all,  if 
unknown  to  the  other  creditors,  is  void  and  inoperative."  It  is  in 
the  extent  of  the  operation  of  the  principle,  which  was  thus  early 
asserted,  that  we  will  find  the  divergence  of  judicial  opinions  between 
English  judges  and  those  of  this  State.  It  is  curious  to  observe  that 
though  Leicester  v.  Rose  was  relied  upon  as  the  basis  of  authority 
for  their  conclusions,  the  application  of  the  doctrine  of  that  case  has 
been  different  in  each  country-.  Leicester  /'.  Rose  was  decided  in  1803. 
Its  facts  were  that  several  creditors  of  the  insolvent  refused  to  sign, 
unless  collateral  security,  which  was  to  be  given  for  the  first  two 
instahnents  of  the  composition  payment,  should  also  be  given  for  the 
last  two.  The  defendant  agreed  to  procure  tins  additional  security, 
and,  not  having  done  so,  the  action  was  brought  to  enforce  his  agree- 
ment. Lord  Ellenborougii  stated  the  question  to  be,  whether  any 
legal  effect  could  be  given  to  sucli  an  agreement,  which  gave  to  some 
creditors  a  better  security  than  to  others,  and  he  held  that  it  could 
not,  as  it  was  a  fraud  upon  the  rest  of  the  creditors.  The  case  of 
Howden  v.  Ilaigh  (11  Ad.  &  F:ilis,  1033)  was  decided  in  1840  and 
was  a  suit  upon  composition  notes.     By  a  secret  agreement  between 
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the  plaintiff  and  defendant  that  the  latter  should  indorse  to  him  a  bill, 
accepted  by  a  third  part}',  in  order  to  give  him  a  preference  beyond 
the  other  creditors,  the  former  had  been  induced  to  sign  the  composi- 
tion deed.  It  was  held  that  he  could  not  recover.  Lord  Denman, 
relying  upon  Leicester  v.  Rose  and  Knight  v.  Hunt,  held  that  every 
part  of  the  transaction  was  avoided  by  reason  of  the  deceit  upon  the 
other  creditors.  Littledale,  J.,  while  agreeing  with  him  that  the 
fraud  extended  over  the  whole,  remarked,  rather  significantly,  "  it  is 
possible  that  the  plaintiff  may  be  entitled  to  sue  for  the  original  debt." 
The  case  of  Knight  v.  Hunt  (5  Bingham,  432),  referred  to  b}'  Lord 
Denman,  if  we  are  to  regard  the  language  of  the  opinion,  did  not 
expressly  decide  that  the  whole  transaction  was  avoided.  In  that  case 
the  plaintiff  had  refused  to  accede  to  a  composition  of  ten  sliillings 
in  the  pound,  until  a  brother  of  the  debtor  agreed  to  supply  him  with 
coals  to  an  amount  in  value  equal  to  half  the  debt.  The  coals  were 
furnished  ;  but  the  notes  remained  unpaid  and  the  plaintiff  brought 
this  suit  upon  them.  Best,  C.  J.,  stated  the  principle  that  the  judg- 
ment of  the  creditors  is  influenced  b}-  the  supposition  that  all  are  to 
suffer  in  the  same  proportion,  and  briefly  concluded  witli  the  remark  : 
*'  Here  the  plaintiff  has  had  his  ten  shillings  in  the  pound  in  coal,  and 
he  cannot  have  it  again  in  money."  In  Mallalieu  v.  Hodgson  (16 
Ad.  &  Ellis  N.  s.  689),  decided  in  1851,  Erle,  J.,  held  that  "  where 
any  creditor,  in  fraud  of  the  agreement  to  accept  the  composition, 
stipulates  for  a  preference  to  himself,  his  stipulation  is  altogether 
void,  not  only  can  he  take  no  advantage  from  it,  but  he  is  also  to 
lose  the  benefit  of  the  composition."  In  this  ruling  he  relied  upon 
Leicester  v.  Rose  and  Howden  v.  Haigh.  The  plaintiff  there  was 
seeking  to  recover  for  the  balance  of  his  original  debt,  after  allowing 
for  the  amount  of  the  composition  and  the  value  of  a  preference.  It 
was  his  claim  that  the  composition  deed  had  not  released  the  debt  to 
him ;  because  he  had  been  induced  to  believe  that  he  alone  was 
preferred,  whereas  some  other  creditors  had  also  been  secretly  pre- 
ferred. It  will  be  observed  that  in  Mallalieu  v.  Hodgson  it  was 
unnecessary  to  decide  whether  the  plaintiff  had  lost  the  benefit  of  the 
composition.  The  question  was  whether  the  plaintiff  could  defeat  the 
effect  of  the  composition  agreement,  by  the  plea  that  he  had  been 
deceived  into  supposing  that  he  was  the  only  creditor  secretly  pre- 
ferred. As  an  expression  of  judicial  opinion,  it  must,  however,  be 
accorded  its  weight  as  evidencing  the  continuance  of  the  authority  of 
Howden  v.  Haigh.  That  case  furnishes  the  sole  basis  of  authority, 
on  which  subsequent  decisions  and  text-writers  have  rested  the  doc- 
trine that  the  fraud  in  the  secret  agreement  with  the  creditor  so 
vitiates  the  whole  transaction  of  composition  as  to  disable  him  from 
recovering  even  the  amount  of  the  composition.  (Leake  on  Contracts, 
768  ;  Chitty  on  Contracts,  694  ;  Wahl's  Pollock  on  Contracts,  239.)  I 
say  the  sole  authority,  because  Leicester  u  Rose  did  not  go  so  far  as 
that,  and  Howden  v.  Haigh  was  an  extension  of  the  principle,  which 
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was  supposed  to  be  justified  by  Lord  Ellenborough's  decision  in  the 
former  case.  The  doctrine  of  Howden  v.  Haigh,  it  may  be  observed, 
did  not  go  wholly  unquestioned  in  England ;  as  maj'  be  inferred  from 
the  remarks  of  Littledale,  J.,  in  that  case,  which  I  have  quoted,  and 
of  Baron  Alderson  in  Davidson  v.  M'Gregor  (8  M.  &  W.  at  p.  763), 
who  said  he  was  "  alarmed  at  the  extent  to  which  that  decision  goes." 
In  this  State,  with  the  case  of  Leicester  v.  Rose  before  him,  Judge 
Duer,  in  Breck  v.  Cole  (4  Sandf.  79),  formed  quite  a  different 
conclusion,  as  to  the  extent  of  the  effect  of  a  secret  agreement, 
which  attempts  to  secure  to  a  creditor  an  advantage  over  the  other 
creditors.  Breck  v.  Cole  was  an  action  upon  a  promissory  note, 
secrell}"  given  to  the  plaintiff,  in  addition  to  the  composition  notes,  as 
an  inducement  to  him  to  agree  to  the  composition.  Judge  Duer  in  his 
opinion  comments  upon  the  fraudulent  nature  of  the  agreement  in  its 
effect  upon  the  other  creditors ;  observing  that  "  it  is  in  all  cases  the 
concealment  of  a  fact,  which  it  was  material  for  them  to  know  and  the 
knowledge  of  which  might  have  prevented  them  from  assenting  to 
the  composition.  .  .  .  Every  composition  deed  is  in  its  spirit,  if  not  in 
its  terms,  an  agreement  between  the  creditors  themselves,  as  well  as 
between  them  and  the  debtor.  It  is  an  agreement  that  each  shall  receive 
the  sum,  or  the  security,  which  the  deed  stipulates  to  be  paid  and  given, 
and  nothing  more  ;  and  that,  upon  this  consideration,  the  debtor  shall 
be  wholly  discharged  from  all  the  debts  then  owing  to  the  creditors 
who  sign  the  deed."  The  learned  judge  then  adverts  to  the  violation 
of  the  equalitv  among  creditors  worked  by  secretly  giving  additional 
security,  and  states  this  conclusion  :  "  Hence,  either  the  composition 
deed  itself  ...  or  the  private  agreement,  which  seeks  to  evade  and, 
if  valid,  would  defeat  it,  must  be  set  aside,  and  sound  policy  and  the 
principles  of  good  faith  require  that  the  latter  course  should  be 
followed.  It  is  perfectly  just  that  every  creditor  who  signs  a  com- 
position deed,  should  be  estopped  from  setting  up  any  private  agree- 
ment repugnant  to  its  terras,  or  inconsistent  with  its  intention  and 
spirit  and  .  .  .  every  private  agreement  ...  is  of  this  character  and 
consequently,  .  .  .  every  security,  which  is  the  fruit  of  such  an  agree- 
ment is  illegal  and  void."  He  reviews  the  early  decisions  in  the  courts 
of  England  and  of  this  State,  and  concludes  that  "it  is  the  clear  and 
inevitable  result  of  the  decisions  that  where  a  composition  is  made 
with  creditors,  every  security'  given  to  a  particular  creditor,  not  pro- 
vided for  in  the  terms  of  the  deed,  and  not  disclosed,  is  void  as  a  fraud 
upon  the  creditors  from  whom  it  is  concealed."  The  importance  of 
this  expression  of  judicial  opinion  should  not,  in  my  judgment,  be  under- 
estimated. It  was  delivered  by  one  of  the  most  eminent  judges  in  this 
State  and  was  concurred  in  by  his  associates,  Judges  Mason  and  Camp- 
bell. It  does  not  appear  from  the  opinion  that  Howden  v.  Haigh  was 
before  him ;  although  it  had  been  decided  ten  years  before.  But 
whether  his  attention  was  called  to  it  or  not,  the  learned  judge's  opin- 
ion was  formed  after  considering  the  same  early  English  cases  as  were 
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considered  by  Lord  Denman  in  Howden  v.  Haigh  and  by  Justice  Erle 
in  Mallalieu  v.  Hodgson.  Judge  Duer  limited  the  effect  of  the  fraudu- 
lent secret  agreement  to  the  nullification  of  any  rights  or  advantages 
attempted  to  be  gained  under  it,  and  regarded  it  as  something  quite 
separable  from  the  composition  agreement  itself  From  all  the  early 
cases  in  England  and  in  this  State  the  inference  from  the  decisions  is, 
not  that  the  composition  agreement  is  avoided,  but,  as  Justice  Nelson 
stated  it  in  Russell  v.  Rogers,  "  the  securit}-  taken  for  an  amount  be- 
3'ond  the  composition  agreed  upon,  or  even  for  that  sum,  better  than 
that  which  is  common  to  all,  ...  is  void  and  inoperative."  So  in 
Fellows  V.  Stevens  (24  Wend.  294),  Justice  Cowen  held  that  the  law 
would  set  aside  "  all  secret  terms  made  by  the  creditors  with  the  debtor, 
more  favorable  to  the  former  than  is  allowed  to  the  other  creditors."  It 
is  the  secret  agreement  itself  which  is  fraudulent  and  void.  (Bliss  v. 
Matteson,  45  N.  Y.  22  ;  Harloe  v.  Foster,  53  id.  385.)  And  that  is 
all  that  1  think  Leicester  v.  Rose  decided.  White  v.  Kuntz  (107  N.  Y. 
518)  is  one  of  the  latest  cases  in  which  this  court  has  considered  the 
effect  of  composition  agreements.  In  that  case  the  plaintiff  had  signed 
a  composition  agreement,  by  which  he  agreed  with  other  creditors  of 
the  debtors  to  accept  one-third  of  the  indebtedness  due  them  in  four 
notes,  to  be  indorsed  by  the  father  of  the  debtors.  To  induce  the 
plaintiff  to  sign  this  agreement,  Kuntz,  the  father  of  the  debtors, 
secretly  agreed  to  purchase  of  him  the  composition  notes  within  a 
specified  time  and  to  pay  $10,000,  the  composition  notes  aggre- 
gating only  about  $6,000.  This  secret  agreement  Kuntz  refused  to 
perform;  alleging  that  it  was  null  and  void.  Thereupon  plaintiff 
brought  an  action,  alleging  these  facts  in  his  complaint  and,  also, 
that  several  other  creditors  had  been  induced  to  sign  by  a  secret 
agreement  to  pay  them  a  larger  percentage  than  the  one-third  pro- 
vided for  in  the  composition  agreement  and,  upon  the  ground  that 
that  agreement  was  void  as  to  him,  demanded  its  cancellation  and 
that  of  the  notes  delivered  under  it,  and  a  judgment  against  the 
debtors  for  the  amount  of  the  original  indebtedness.  Demurrer  to 
the  complaint  was  sustained  below  and  in  this  court  the  judgment  was 
sustained.  It  was  held  that  the  agreement  between  plaintiff  and 
Kuntz,  the  debtors'  father,  was  fraudulent  and  could  not  be  enforced, 
and  that  the  composition  agreement  as  to  all  the  innocent  parties  was 
avoided.  As  the  plaintiff  was  not  an  innocent  party;  but  had,  himself, 
taken  a  fraudulent  advantage,  he  could  not  set  up  the  fraud  of  the 
creditors.  The  opinion  discusses  what  were  his  rights.  It  was  said 
that  he  had  not  forfeited  all  claims  upon  his  debtors ;  that  "  he  must 
have  either  the  composition  notes,  or  his  original  notes ; "  that  he 
could  not  avoid  the  composition  agreement  as  to  himself  and  enforce 
his  original  notes  for  their  full  amount,  as  that  would  unjustly  result  in 
an  advantage  over  the  other  creditors  and  "  he  should  be  held  to  the 
composition."  "His  only  remedy,"  it  was  said,  "against  the  defend- 
ants is  upon  the  composition  notes." 
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Judge  Earl,  in  delivering  the  opinion  in  White  v.  Kuntz,  cited  the 
English  case  of  Mallalieu  v.  Hodgson  (supra)  as  an  authority  in  point ; 
but  that  he  did  not  adopt  the  opinion  in  all  its  expressions  is  evident; 
for  he  held  that  there  was  "  no  ground  upon  which  he  "  (the  creditor 
in  the  case  before  him)  "  can  be  deprived  of  all  remed3\" 

It  is  very  plain  from  the  opinion  in  White  v.  Kuntz  that  it  is  the 
secret  agreement,  by  which  the  creditor  receives  an  undue  advantage, 
which  is  deemed  to  be  avoided.  It  was  so  considered,  again,  by  Judge 
Andrews,  in  Meyer  v.  Blair  (109  N.  Y.  600),  who,  referring  to 
White  V.  Kuntz,  as  authority  for  the  statement  that  a  collateral 
agreement  is  void  in  composition  cases,  which  secures  to  one  creditor 
an  advantage  over  others,  said,  "the  court  refuses  to  enforce  the  secret 
bargain  and  confines  the  creditor,  who  is  a  party  to  the  fraud,  to  a 
remedy  to  recover  the  sum  which,  by  the  terms  of  the  composition,  he 
agreed  to  accept."  In  Solinger  v.  Earle  (82  N.  Y.  393)  the  facts  were, 
that  a  third  party  had  given  his  note  for  a  portion  of  the  insolvent's 
debt  to  the  defendants,  to  induce  them  to  agree  to  the  composition. 
Having  paid  the  note  to  a  transferee  thereof,  he  brought  an  action  to 
recover  back  from  the  defendants  the  money  so  paid.  It  was  held 
that  the  action  could  not  be  maintained;  for,  though  the  transaction  was 
a  fraud  upon  the  other  creditors,  the  parties  were  in  pari  delicto. 
Judge  Andrews,  remarking  that  fair  dealing  condemned  such  a  trans- 
action, said:  "If  the  defendants  here  were  plaintiffs,  seeking  to 
enforce  the  note,  it  is  clear  that  they  could  not  recover."  Inas- 
much as  the  note  sued  upon  was  for  an  additional  amount,  beyond 
the  amount  of  the  composition  agreement,  the  remark  of  the  learned 
judge  was  in  line  with  all  the  authorities.  He  held  the  secret  agree- 
ment was  void  and  could  not  have  been  enforced.  The  case  is  in  no- 
wise in  conflict  with  White  v.  Kuntz  or  Meyer  i\  Blair. 

If  we  should  say  that  the  fraud  of  the  secret  agreement  made  by  the 
creditor  operated  to  avoid  the  whole  transaction  of  composition,  the 
result  would  be  to  leave  him  with  the  original  indebtedness  unreleased. 
If  the  composition  agreement,  by  which  the  debt  was  compromised,  is  to 
be  deemed  nullified  b}'  the  fraudulent  transaction,  I  do  not  see  wh}-  the 
creditor  would  not  be  at  libertv  to  pursue  the  original  debt;  a  view 
which  LiTTLKDALE,  J.,  regarded  as  probable  in  Ilowden  v.  Halgh. 

It  would  certainl}'  seem  to  be  the  logical  outcome  of  the  proposition 
asserted  below  that,  if  the  composition  agreement  has  been  avoided,  it 
has  become  inoperative  as  an  agreement  for  any  purpose.  We  assert 
a  wholesome  rule  and  one  which  works  a  just  result,  if  we  hold  that 
the  secret  and  fraudulent  agreement  itself  is  illegal,  and  is  inoperative 
to  confer  any  rights  or  advantages  upon  the  creditor.  Perfect  equality 
is  to  be  maintained  among  the  creditors.  It  was  thought  below  that 
the  secret  agreement  and  the  composition  agreement  constituted  but  a 
single  and  indivisible  transaction  or  agreement.  I  am  not  pr(3pared  to 
accede  to  that  proposition;  though  it  has  support  in  some  of  the  Eng- 
lish cases  referred  to.     It  seems  to  me  the  case  falls  easily  within  the 
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rule,  which  permits  a  severance  of  the  illegal  from  the  legal  part  of  the 
covenant  (Pickering  v.  Ilfracombe  R'way  Co.,  L,  R.  3  C.  P.  235, 
250;  United  States  v.  Bradley,  10  Peters,  343-360.) 

In  Mallan  v.  May  (11  M,  &  W.  653)  the  plaintiffs,  who  were  surgeon 
dentists,  agreed  to  take  the  defendant  as  an  assistant,  and  to  instruct 
him  for  a  term  of  years,  and  he  agreed  at  the  expiration  of  that  term 
not  to  practise  his  profession  "  in  London  or  any  of  the  towns  in,  or 
places  in,  England  or  Scotland,  where  the  plaintiffs  might  have  been 
practising."  It  was  held  that  the  covenant  as  to  not  practising  in 
London  was  valid,  and  that  not  to  practise  elsewhere  was  illegal ;  but 
that  the  valid  part  was  not  affected  by  the  illegality  of  the  other  part. 
Here  the  agreement  with  other  creditors  for  a  composition  was  lawful 
and  valid  (unless  they  should  elect  to  rescind  it  upon  the  discovery  of 
the  secret  agreement,  an  element  not  present)  ;  but  the  agreement  for, 
and  the  giving  of,  additional  security  was  unlawful  and  void.  Is  there 
an}'  reason  why  the  bad  may  not  be  rejected  and  the  good  retained? 
If  the  alternative  is,  as  it  presents  itself  to  my  mind,  that  the  compo- 
sition agreement  shall  stand  as  a  release  of  the  plaintiff's  original 
demand  ;  or  that  it  shall  fall  and  leave  the  plaintiff  at  libert}'  to  recover 
the  original  debt,  I  am  for  upholding  it,  and  I  fail  to  see  why  the  legal 
part  of  the  transactions  had  with  it  cannot  be  severed  from  the  illegal 
part.  We  should  be  careful,  in  our  desire  to  punish  the  harsh  and 
unscrupulous  creditor,  who  presses  his  debtor  and  bargains  for  an 
advantage  over  other  creditors,  by  deprivation  of  legal  rights  and 
remedies,  that  we  do  not  go  too  far  and  laj'  down  a  rule  which  may 
result  unjustly  in  other  ways.  It  ought  not  to  be  possible  that  through 
his  fraud  he  ma}'  be  reinstated  in  his  original  position  as  a  creditor  for 
the  whole  sum  due.  The  operation  of  a  secret  agreement  is  such  that 
the  other  innocent  creditors  may,  because  of  the  fraud  of  their  debtor, 
elect  to  refuse  to  be  bound  by  their  agreement  of  composition  with 
him.  If  the  secret  agreement  is  executor}-,  they  may  not  so  elect,  and 
may  rely  that  the  creditor,  secretly  seeking  to  obtain  some  promise  of 
advantage  over  them,  will  be  prevented  from  enforcing  it  and  from 
gaining  anything  by  his  fraud.  Its  illegality  is  a  perfect  defence  in 
the  hands  of  the  promisor.  The  composition  agreement  is  one  thing, 
as  an  agreement  between  all  the  creditors  to  release  some  part  of  the 
insolvent's  indebtedness  to  them,  upon  terms  equal  as  to  each  ;  and 
the  secret  fraudulent  agreement  with  one  or  more  of  them  is  a  stipu- 
lation, which,  from  its  inception,  was  unlawful  and  which  the  law 
annuls.  (Bliss  v.  Matteson,  45  N.  Y.  22.)  It  was  also  suggested  in 
the  opinion  below,  in  support  of  the  rule  there  asserted,  that  if  it  did 
not  obtain,  there  would  be  an  inducement  to  an  unscrupulous  creditor 
to  commit  a  fraud  ;  for  his  only  risk  would  be  to  lose  his  additional 
security,  while  assured  of  the  amount  of  his  composition.  To  a 
certain  extent  that  may  be  true  ;  but,  on  the  other  hand,  it  may  be 
suggested  that,  if  it  were  the  rule,  the  insolvent  debtor  would  have  the 
inducement  to  ensnare  his  creditors  into  some  secret  arrangement  and 
VOL.  II.  —  34 
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thus,  by  trick  and  device,  to  leave  them  wholly  remediless,  disabled 
to  recover  the  amount  of  the  composition  and  disabled  from  pursuing 
the  original  debt  which  the  composition  agreement  released.  It  seems 
wiser  simply  to  regard  the  secret  agreement  as  one  which  the  law 
avoids  for  its  fraud.  The  creditor  makes  it  with  the  risk  of  its  worth- 
lessness,  if  repudiated,  and  the  debtor  makes  it  with  the  peril  that  its 
discovery  will  furnish  cause  for  his  other  creditors  to  avoid  the  compo- 
sition agreement.  The  conclusion  reached  is  the  result  of  a  careful 
examination  of  the  authorities  and  the  doctrine  they  teach,  and  it  is 
in  accord  with  a  wiser  policy.  It  must  not  be  forgotten  that  the 
defendant's  contract  of  indorsement  is  within  the  terms  of  the  compo- 
sition agreement,  with  respect  to  the  note  in  suit.  We  know  nothing 
of  the  fate  of  the  earlier  notes  ;  the  indorsement  upon  which  b}'  defend- 
ant was  secretly  and  fraudulently  procured  to  be  added.  She  had  a 
perfect  defence  to  the  enforcement  of  her  contract.  We  are  only 
concerned  now  with  the  question  of  whether  the  plaintiff  shall  have 
the  amount  of  the  composition,  notwithstanding  it  ma}'  have  been 
agreed  secretly  that  it  should  have  some  better  security  for  the 
payment  of  some  of  the  composition  instalments.  This  question, 
for  the  reasons  stated,  should  be  answered  in  the  affirmative,  and, 
therefore,  the  judgments  below  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

All  concur,  except  Andrews,  Ch.  J.,  and  Peckham,  J.,  dis- 
senting. 

Judgments  reversed. 

N.  G.  GIBBS    AND   ANOTHER  V.  L.  C.    SMITH. 
Supreme  Judicial  Court  of  Massachusetts,  September  21-26,  1874. 

[Reported  in  115  Massachusetts,  592.] 

Contract  to  recover  for  the  breach  of  the  following  written  agree- 
ment signed  by  the  parties  thereto:  "An  agreement  made  this  day 
between  N.  G.  Gibbs,  S.  A.  Cornell,  L.  C.  Smith,  and  J.  C.  Kingsley, 
that  the  said  Gibbs  and  Cornell  will  not  bid  or  influence  any  one  to  bid, 
and  will  not  accept  the  contract  of  any  one  else  ;  and  further,  the  said 
Kingsley  agrees  to  pay  the  said  Gibbs  and  Cornell  the  sum  of  five 
hundred  dollars  if  he  gets  the  contract  of  the  jail  for  the  coming  three 
years  ;  and  further,  the  said  Smith  agrees  to  pay  said  Gibbs  and  Cor- 
nell eight  hundred  dollars  if  he  accepts  the  contract  of  the  jail  for  the 
next  three  years  and  runs  it." 

At  the  trial  in  the  Superior  Court,  before  Wilkinson,  J.,  the  plaintiffs 
offered  to  prove  that  the  agreement  related  to  the  letting  upon  bids  ad- 
vertised for  by  the  overseers  of  the  house  of  correction  of  Hampden 
County,  for  the  services  and  labor  for  three  jears,  of  the  inmates  of  the 
house  of  correction  of  the  county  ;  that  they  fully  performed  their  agree- 
ment, and  that  the  defendant  accei^tcd  the  contract  of  the  jail  as  speci- 
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fied  in  the  agreement  and  runs  it,  and  although  requested  by  plaintifl'a 
to  pa}'  them  the  sum  of  eight  hundred  dollars,  according  to  the  terms 
of  said  agreement,  refuses  so  to  do ;  that  the  plaintiffs,  b}-  reason  of 
favoritism,  would  not  have  obtained  the  contract  if  they  had  made  bids 
therefor ;  and  that  the  county  was,  therefore,  in  no  manner  injured  by 
the  agreement  of  said  parties. 

Upon  these  offers  the  presiding  judge  ruled  that  the  plaintiffs  could 
not  maintain  their  action,  on  the  ground  that  the  agreement  was  against 
public  policy  and  void,  and  directed  a  verdict  for  the  defendant,  and 
the  plaintiffs  alleged  exceptions. 

JS.  B.  Gillett  and  H.  B.  Stevens,  for  the  plaintiffs. 

O.  M.  Stearns  and  M.  P.  Knowlton,  for  the  defendant. 

Devens,  J.  An  agreement  between  two  or  more  persons  that  one 
shall  bid  for  the  benefit  of  all  upon  propert}'  about  to  be  sold  at  public 
auction,  which  the}'  desire  to  purchase  together,  either  because  they 
propose  to  hold  it  together  or  afterwards  to  divide  it  into  such  parts  as 
they  wish  individually  to  hold,  neither  desiring  the  whole,  or  for  any 
similar  honest  or  reasonable  purpose,  is  legal  in  its  character  and  will 
be  enforced;^  but  such  agreement,  if  made  for  the  purpose  of  prevent- 
ing competition  and  reducing  the  price  of  the  property  to  be  sold  below 
its  fair  value,  is  against  public  policy  and  in  fraud  of  the  just  rights  of 
the  party  offering  it,  and  therefore  illegal.^  Pbippen  v.  Stickney,  3  Met. 
384,  387^;  1  Story  Eq.  Jur.  §  293  ;  Story  Sales,  §  484. 

The  contract  in  the  present  case  is  manifestly  of  the  latter  class. 
The  labor  of  the  inmates  of  the  house  of  correction  was  to  be  sold  at 

1  Kearney  v.  Taylor,  15  How.  494,  519  ;  Jenkins  v.  Fink,  30  Cal.  586;  Switzer  v. 
Skiles,  8  111."  529;  Hunt  v.  Elliott,  80  Ind.  245  ;  Smith  v.  UUman,  58  Md.  183  ;  Phip- 
pen  V.  Stickney,  3  Met.  384  ;  Stillwell  v.  Glasscock,  91  Mo.  658 ;  Murphy  v.  De  France, 
105  Mo.  53;  Whalen  v.  Brennan,  34  Neb.  129;  Gulicky.  Webb,  41  Neb.  706  ;  Olson  v. 
Lamb,  56  Neb.  104  ;  Bellows  i;.  Russell,  20  N.  H.  427  ;  Huntington  v.  Bardwell,  46  N.  H. 
492 ;  National  Bank  v.  Sprague,  20  N.  J.  Eq.  159,  168 ;  De  Baun  t'.  Brand,  61  N.  J.  L. 
624  ;  Marsh  v.  Russell,  66  N.  Y.  228 ;  Marie  f.  Garrison,  83  N.  Y.  14 ;  Smith  v.  Green- 
lee, 2  Dev.  L.  126 ;  Goode  v.  Hawkins,  2  Dev.  Eq.  393 ;  Breslin  v.  Brown,  24  Ohio  St. 
565  ;  Small  v.  Jones,  6  W.  &  S.  122  ;  Maffet  v.  Ijams,  103  Pa.  266 ;  McMinn's  Legatees 
V.  Phipp.s,  3  Sneed,  196;  James  v.  Fulcrod,  5  Tex.  512  ;  Flanders  v.  Wood,  83  Tex. 
277 ;  Dailey  v.  Hollis,  27  Tex.  Civ.  App.  570 ;  Barnes  v.  Morrison,  97  Va.  372,  ace. 
Compare  Woodruff  r.  Berry,  40  Ark.  251;  Marshalltown  Stone  Co.  v.  Des  Moines 
Brick  Co.,  114  Iowa,  574. 

2  Hyer  v.  Richmond  Traction  Co.,  80  Fed.  Rep.  (C.  C.  A.)  839, 168  U.  S.  471  ;  McMul- 
len  V.  Hoffman,  174  U.  S.  639  ;  Atlas  Nat.  Bank  v.  Holm,  71  Fed.  Rep.  489;  Swan  i-. 
Chorpenning,  20  Cal.  182;  Ray  v.  Mackin,  100  111.  246;  Devine  v.  Harkness,  117  111. 
145  ;  Conway  v.  Garden  City  Co.,  190  111.  89  ;  Hunter  v.  Pfeiffer,  108  Ind.  197 ;  Clark 
V.  Stanhope,  109  Ky.  521  ;  Gardiner  v.  Morse,  25  Me.  140;  Weld  v.  Lancaster,  56  Me. 
453  ;  Hanna  v.  Fife,  27  Mich.  172  ;  Boyle  v.  Adams,  50  Minn.  255  ;  Wooton  v.  Hinkle, 
20  Mo.  290;  Miltenberger  r.  Morrison,  39  Mo.  71  ;  Goble  c.  O'Connor,  43  Neb.  49; 
McClelland  v.  Citizens'  Bank,  60  Neb.  90 ;  Gulick  v.  Ward,  5  Halst.  87  ;  Brooks  r. 
Cooper,  50  N.  J.  Eq.  761  ;  Kenny  v.  Lembeck,  53  N.  J.  Eq.  20;  Jones  v.  Caswell.  3 
Johns.  Cas.  29  ;  Doolin  v.  Ward,  6  Johns.  194  ;  Wilbur  v.  How,  8  Johns.  444  ;  Thomp- 
son V.  Davies,  13  Johns.  112  ;  People  v.  Stephens,  71  N.  Y.  527  ;  Hopkins  i'.  Ensign,  122 
N.  Y.  144;  Baird  v.  Sheehan,  166  N.  Y.  631  ;  Coverly  v.  Terminal  Warehouse  Co., 
83  N.  Y.  Snpp.  (App.  Div.)  369 ;  Ingram  v.  Ingram,  4  Jones  L.  188 ;  King  v.  Winants, 
71  N.  C.  469;  Kine  v.  Turner,  27  Oreg.  356;  Saxton  v.  Seiberling,  48  Ohio  St.  554, 
562;  Barton  v.  Benson,  126  Pa.  431 ;  Hay's  Estate,  159  Pa.  381  ;  Dudley  i-.  Odom,  5 
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auction.     The  plaintiffs  contracted  with  the  defendant  not  to  bid  for  it 

if  the  defendant  would  pay  them  a  certain  sum  if  he  obtained  it.  The 
only  consideration  for  the  defendant's  promise  was  that  the  plaintiffs 
should  abstain  from  bidding.  Competition  would  thus  be  destroyed 
so  far  as  these  parties  were  concerned,  and  the  labor  might  thus  be  ob- 
tained at  a  rate  lower  than  its  fair  market  value.  The  contract  thus 
made  being  against  public  policy,  no  action  can  be  maintained  upon  it 
by  the  parties  thereto.  Fuller  v.  Dame,  18  Pick.  472  ;  Rice  v.  Wood, 
113  Mass.  133. 

Nor  is  it  any  answer  to  show  that  no  injury  has  been  done  to  the 
party  selling.  That  which  renders  the  contract  illegal  is  not  the  injury 
the  parties  have  actually  occasioned,  but  the  purpose  which  they  must 
have  contemplated  when  it  was  made ;  its  validit}'  is  tested  not  by  its 
results,  but  by  its  objects  as  shown  by  its  terms. 

Exceptions  overruled. 


C.  F.  JEWETT  PUBLISHING   COMPANY  v.  BUTLER. 

Supreme  Judicial   Court   of  Massachusetts,  October  19,  1893. 

[Reported  in  159  Massachusetts,  517.] 

This  was  an  action  to  recover  for  breach  of  an  agreement  to  allow 
the  plaintiff  corporation  to  publish  "Butler's  Book."  In  the  Supreme 
Judicial  Court,  Holmes,  J.,  found  that  if  the  contract  relied  on  by  the 
plaintiff  was  valid,  the  plaintiff  was  entitled  to  recover  $2,500  with 
interest,  and  reported  the  case  to  the  full  court.  The  material  facts 
are  in  the  opinion.! 

E.  C.  JBumpus,  S.  J.  Elder,  and  TF.  C.  Wait,  for  the  plaintiff. 

J.  Lowell  and  E.  M.  Johnson,  for  the  defendant. 

Morton,  J.  The  first  question  is  whether  the  contract  is,  as  the 
defendant  contends,  illegal  on  its  face.  The  words  relied  on  to  show 
that  it  is  are  as  follows :  "  The  party  of  the  first  part  agrees  to  accept 
full  responsibility  of  all  matter  contained  in  said  work,  and  to  defend 
at  his  own  cost  any  suits  which  may  be  brought  against  the  party  of  the 
second  part  for  publishing  any  statements  contained  in  said  work,  and 
to  pay  all  costs  and  damages  arising  from  said  suits."  The  presiding 
justice  found  that  "  the  contract  was  made  witliout  illegal  intent,  unless 
and  exce|)t  so  far  as  the  words  used  import  one  as  matter  of  law."  Do 
the  words  used  as  quoted  above  import  one  as  matter  of  law?  We 
think  not.     The  parties  were  contracting  respecting  a  book  which  waa 

S.  C.  131  ;  Wilson  v.  Wall,  99  Va.  353,  356  ;  Kalphsnyder  v.  Shaw,  45  W.  Va.  680, 
ace.  See  also  Feuner  v.  Tucker,  6  R.  I.  551  ;  llorndon  v.  Gibson,  38  S.  C.  357;  20 
L.  K.  A.  545,  n.  Compare  Breslin  v.  Brown,  24  Ohio  St.  565.  The  Kngli.sh  author- 
ities, however,  seem  opposed  to  the  American  decisions.  Galton  v.  Eniuss,  1  Coll. 
Ch.  243;  Re  Carew's  Kstate,  26  Beav.  187;  lleffer  v.  Martyn,  36  L.  J.  Ch.  372; 
Chattock  V.  Muller,  8  Ch.  D.  177.  Compare  Levi  v.  Levi,  6  C.  &  P.  239. 
^  The  statement  of  the  case  is  abbreviated. 
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not  in  existence,  but  was  to  be  written.  There  was  nothing  in  the 
character  of  the  proposed  work  which  naturally  or  necessarily  involvorl 
the  publication  of  scandalous  or  libellous  matter,  as  was  the  case,  for 
instance,  in  Shackell  v.  Rosier,  2  Biiig.  N.  C.  634,  referred  to  by  the 
defendant.  At  the  same  time  it  was  not  impossible  that  in  spite  of  due 
care  and  good  faith  on  the  part  of  tlie  author  and  publisher,  the  pro- 
posed book  might  contain  matter  which  others  pcrliaps  would  deem 
libellous.  In  such  a  case  it  would  be  no  more  unlawful  for  the  parties 
to  provide  that  the  author  should  save  the  publisher  harmless  from  all 
costs  and  damages  to  which  he  might  be  subjected  b}-  reason  of  the 
publication  of  the  book,  than  it  would  be  for  a  patentee  to  agree  with 
his  licensee  that  he  would  protect  him  against  all  costs  and  damages  to 
which  he  might  be  subjected  in  consequence  of  using  the  patent  to  which 
the  license  applied.  The  case  stands  on  grounds  entirely  different  from 
those  on  which  it  would  stand  if  it  appeared  that  the  parties  intended  to 
publish  or  contemplated  the  publication  of  libellous  matter.  There  is 
nothing  in  the  agreement  fairly  to  show  that  such  was  their  purpose. 
The  most  that  can  be  said  is  that  though  there  was  no  intention  to 
write  or  publish,  nor  any  contemplation  of  writing  or  publishing  libel- 
lous matter  on  the  part  of  the  author  or  publisher,  it  might  turn  out 
after  the  book  was  published  that  it  did  contain  libellous  matter.  But 
that  is  very  far  from  saying  that  the  parties  had  in  view  an  illegal 
purpose  in  publishing  the  book.  We  see  nothing  unlawful  in  a 
contract  which  provides,  without  anything  more,  that  the  author 
shall  indemnify  the  publisher  for  costs  and  damages  to  which  he  may 
be  subjected  by  reason  of  the  publication  of  a  book  to  be  written  by 
the  author. 

Moreover,  it  was  possible  in  this  case  that  the  book  might  not  con- 
tain libellous  matter,  although  libel  suits  against  the  publisher  might 
grow  out  of  it.  It  would  be  hard  to  saj'  in  such  event  that  the  pub- 
lisher who  might  have  published  the  book  without  any  libellous  pur- 
pose, and  in  the  full  belief  that  it  contained  nothing  libellous,  could  not 
recover  of  the  author  under  this  clause  in  the  contract  the  costs  and 
damages  to  which  he  had  been  put  by  such  suits.  In  order,  we  think, 
to  render  the  contract  unlawful,  it  should  appear  that  there  was  an 
intention  on  the  part  of  the  author  and  publisher  to  write  and  pub- 
lish libellous  matter;  or  that  the  author  proposed,  with  the  knowl- 
edge and  acquiescence  of  the  publisher,  to  write  libellous  matter,  or 
that  the  contract  on  its  face  provided  for  or  promoted  an  illegal  act. 
We  do  not  think  the  clause  in  question  is  fairly  susceptible  of  either 
construction.  Fletcher  v.  Harot,  Hutton,  55  ;  s.  c.  sub  nom.  Batter- 
se3''s  case,  Winch,  48  ;  Betts  v.  Gibbons,  2  A.  &  E.  57  ;  Adamson  v. 
Jarvis,  4  Bing.  66 ;  Waugh  v.  Morris,  L.  R.  8  Q.  B.  202  ;  Pearce  v. 
Brooks,  L.  R.  1  Ex.  213  ;  Cannan  v.  Bryce,  3  B.  &  Aid.  179  ;  Graves 
V.  Johnson,  156  Mass.  211. 

The  defendant  contends,  in  the  next  place,  that  he  was  justified  in 
his  refusal  to  go  on  with  the  contract,  because  of  his  doubts  as  to  the 
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solvency  of  the  plaintiff  corporation,  and  because  of  the  disgrace  attach- 
ing to  its  name  in  consequence  of  the  conduct  of  Jewett. 

The  first  ground  thus  taken  would  seem  to  be  disposed  of  by  the 
recent  case  of  Hobbs  v.  Columbia  P'alls  Brick  Co.,  157  Mass.  109, 
and  need  not,  therefore,  be  further  considered. 

As  to  the  second  ground,  it  is  to  be  observed  that  the  contract  was 
not  made  with  Jewett  personally,  but  with  the  corporation  which  bore 
his  name.  Moreover,  Jewett  has  fled,  and  it  fairly  ma}'  be  presumed 
that  his  place  as  president  and  manager  has  been  filled  b}'  the  election 
of  another  person,  so  that  the  defendant  cannot  and  will  not  be  obliged 
to  come  into  further  association  with  him.  It  is  well  known  that  cor- 
porations are  frequently  organized  which  bear  as  part  of  their  corporate 
name  the  name  of  some  individual.  The  contention  of  the  defendant 
would  require  us  to  hold  that  in  all  such  cases  a  part}'  making  a  con- 
tract with  such  a  corporation  would  be  justified  in  refusing  to  go  on 
with  it,  if  the  person  whose  name  the  corporation  bore  committed 
an  act  rendering  him  liable  to  punishment  as  a  criminal,  or  bringing 
him  into  disgrace  and  rendering  further  association  with  him  unprofi- 
table and  injurious  to  the  other  part}"  to  the  contract.  But  a  corpora- 
tion does  not,  in  such  a  case,  impliedly  guarantee,  as  an  element  of  the 
contract  entered  into  with  it,  that  the  person  whose  name  it  bears  shall 
continue  to  be  a  reputable  member  of  society.  The  corporation  is  dis- 
tinct from  the  person  whose  name  it  bears.  Its  interests  and  those  of 
its  stockholders  in  contracts  made  by  it  with  other  parties,  are  not  to 
be  aflTected  by  the  disgraceful  or  criminal  conduct  of  the  person  whose 
name  it  bears,  and  for  which  it  is  in  no  way  responsible.  A  majority 
of  the  court  think  the  entry  should  be,  judgment  for  plaintiff  for  $2,500, 
and  interest  from  June  9,  1890,  and  it  is  So  ordered. 

Lathrop,  J.  I  am  unable  to  concur  in  the  opinion  of  the  majority 
of  the  court,  that  the  contract  sought  to  be  enforced  is  a  valid  contract. 
The  contract  provides  for  the  publication  of  a  work  to  contain  the 
author's  autobiography,  "  or  reminiscences  of  his  life,  and  the  acts 
and  doings  of  other  public  men,  so  far  as  they  may  seem  to  him  to 
elucidate  the  history  of  the  country  or  public  affairs."  It  is  in  ref- 
erence to  a  work  of  this  character  that  the  defendant  agrees  to  do 
three  things  :  First,  "  to  accept  full  responsibility  of  all  matters  con- 
tained in  said  work."  Secondly,  '"'to  defend  at  his  own  cost  any  suits 
wliicli  may  be  brought  against  the  party  of  the  second  part  for  publish- 
ing any  statements  contained  in  said  work."  Thirdly,  "to  pay  all  costs 
and  damages  arising  from  such  suits,"  The  obligation  of  the  defendant 
is  not  limited  to  paying  legal  expenses,  but  includes  costs  and  damaorps 
recovered  against  the  publisher  "  for  publishing  any  statement  contained 
in  said  work"  While  it  is  found  that  the  parties  acted  without  illegal 
intent,  yet  if  the  legal  effect  of  the  language  used  is  to  make  the  con- 
tract against  the  policy  of  the  law,  this  court  ought  not  to  enforce  it 
It  seems  to  me  to  be  impossible  to  say  that  the  language  used  applief 
only  to  groundless  suits,  and  that  it  should  so  be  construed.    What  th< 


SECT,    v.]  MALONEY   V.    NELSON.  5S5 

parties  contemplated,  and  what  they  intended  to  provide  for,  was  that 
actions  might  be  brought  against  the  publisher  for  libellous  matter  con- 
tained in  the  work  ;  that  these  actions  might  be  successfully  maintained 
against  the  publisher,  who  would  then  be  compelled  to  pay  damages 
and  costs.  In  this  event  the  writer  agreed  to  indemnify  the  pub- 
lislier.  Could  such  an  agieement  have  been  enforced?  In  my  opinion 
it  could  not,  and  this  view  is  sustained  by  the  authorities.  Shackell 
V.  Rosier,  2  Bing.  N.  C.  634  ;  Colburn  v.  Patmore,  1  C.  M.  «&;  R. 
73  ;  Gale  v.  Leckie,  2  Stark.  107  ;  Clay  v.  Yates,  1  H.  &  N.  73  ;  Arnold 
V.  Cliflford,  2  Sumn.  238  ;^Odgers  Libel  and  Slander,  2d  ed.  8.  See  also 
Bradlaugb  v.  Newdegate,  11  Q.  B.  D.  1, 12  ;  Babcock  ?;.  Terry,  97  Mass. 
482.  It  follows  that  the  whole  contract  was  tainted  with  illegality,  and 
neither  party  was  bound  to  go  on  with  it.  Robinson  v.  Green,  3  Met. 
159,  161  ;  Perkins  v.  Cummings,  2  Gray,  258  ;  Woodruffv.  Wentworth, 
133  Mass.  309  ;  Bishop  y.  Palmer,  146  Mass.  469  ;  Lound  v.  Grim- 
wade,  39  Ch.  D.  605,  613.' 


DENNIS   MALONEY,    Respondent,   v.    SAMUEL   NELSON, 

Appellant. 

New  York  Supreme  Court,  Appellate  Division,  December  Term,  1896. 

[Reported  in  12  Appellate  Division,  New  York  Supreme  Court,  54.5.] 

RuMSET,  J.*  The  action  was  brought  against  the  appellant  with 
other  defendants  to  foreclose  a  mortgage,  and  upon  the  trial  the  plain- 
tiff succeeded.  From  the  judgment  entered  after  that  trial,  the  defend- 
ant Nelson,  who  gave  the  mortgage,  appeals.  For  the  purpose  of 
sustaining  his  contention  upon  the  appeal  he  makes  several  objections, 
which  will  be  considered  in  their  order. 

1  Lea  V.  Collins,  4  Sneed,  393 ;  Atkins  v.  Johnson,  43  Vt.  78,  ace. 

2  A  promise  to  indemnify  one  from  the  consequences  of  doing  an  act  which  is  neces- 
sarily illegal  is  unenforceable.  Greenhood  on  Public  Policy,  210  et  seq.  But  where 
the  legality  of  the  act  depends  on  extrinsic  facts  unknown  to  the  promisee,  enforce- 
ment of  a  promise  to  indemnify  him  from  the  consequences  of  doing  the  act  is  not 
opposed  to  public  policy.  Arundel  v.  Gardiner,  Cro.  Jac.  6.52;  Fletcher  v.  Harcot, 
Winch,  48;  Merriweather  v.  Nixon,  8  T.  R.  186;  Betts  v.  Gibbons,  2  A.  &  E.  57; 
Elliston  V.  Berryman,  15  Q.  B.  205 ;  Moore  v.  Appleton,  26  Ala.  633  ;  Stark  v.  Raney, 
18  Cal.  622 ;  Lerch  v.  Gallup,  67  Cal.  595 ;  Marcy  v.  Crawford,  16  Conn.  549 ;  Higgins 
V.  Russo,  72  Conn.  238;  Wolfe  v.  McClure,  79  111.  564;  Marsh  v.  Gold,  2  Pick.  284; 
Train  v.  Gold,  5  Pick.  379;  Avery  v.  Halsey,  14  Pick.  174;  Shotwell  v.  HamUiu, 
23  Miss.  156;  Forinquet  v.  Tegarden,  24  Miss.  96;  Moore  v.  Allen,  25  Miss.  363; 
McCartney  w.  Shepard,  21  Mo.  573;  Harrington's  Adm.  v.  Crawford,  136  Mo.  467, 
472;  Allaire  v.  Ouland,  2  Johns.  Cas.  54  ;  Coventry  v.  Barton,  17  Johns.  142;  Trus- 
tees V.  Galatian,  4  Cow.  346;  Chamberlain  v.  Beller,  18  N.  Y.  115;  Ives  v.  Junes, 
3  Ired.  538;  Miller  v.  Rhodes,  20  Ohio  St.  494;  Mays  v.  Joseph,  34  Ohio  St.  22; 
Comm.  V.  Vandyke,  57  Pa.  34;  Jamison  v.  Calhoun,  2  Speer,  19;  Davis  v.  Arledge, 
3  Hill,  170;  Hunter  v.  Agee,  5  Humph.  57  ;  Ballard  v.  Pope,  3  U.  C.  Q.  B.  317  ;  Rol>- 
ertson  v.  Broadfoot,  11  U.  C.  Q.  B.  407.  See  also  Vandiver  v.  Pollak,  97  Ala.  467, 
107  Ala.  547  ;  Union  Stave  Co.  v.  Smith,  116  Ala.  416;  Griffiths  v.  Hardenbergh,  41 
N.  T. 464. 

•  A  portion  of  the  opinion  not  relating  to  the  qnestion  of  public  policy  is  omitted. 
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In  the  first  place  he  says  that  the  contract  was  void  as  against  public 
policy.  The  facts  are  that,  just  before  the  giving  of  the  bond  and 
mortgage,  one  O'Brien  bad  been  arrested  for  a  felony  and  held  to  bail 
in  the  sum  of  $10,000.  The  defendant  Nelson  intended  to  go  upon  his 
bond,  but  it  was  necessary  to  procure  another  surety,  and  by  way  of 
inducing  him  to  do  so,  Nelson  offered  to  give  him  this  bond  and  mort- 
gage as  indemnity  for  any  liability  which  he  might  incur,  whereupon  he 
became  one  of  the  bail  for  O'Brien,  and  then  this  bond  and  mortgage 
•was  given  by  Nelson.  The  indemnity  bond  recited  that  Maloney  had 
sio-ned  the  bail  bond  for  O'Brien  as  one  surety  in  the  penal  sum  of 
$10,000,  with  the  usual  conditions  for  the  appearance  of  O'Brien,  and 
then  continued :  "  Now,  therefore,  if  there  shall  be  no  default  in  said 
bond  or  recognizance  so  signed  by  said  Maloney,  then  this  obligation 
to  be  void  ;  otherwise  to  remain  in  full  force  and  virtue."  The  bond 
and  mortgage,  therefore,  as  it  will  be  seen,  were  made  by  one  surety 
upon  the  undertaking  of  bail  to  indemnify  the  other  surety  against  the 
failure  of  the  principal  to  appear. 

The  claim  of  the  defendant  is  that  such  a  contract  is  void  as  against 
public  policy.  His  contention  is  substantially  that  the  object  for  which 
bail  is  required  is  to  assure  the  appearance  of  the  prisoner  to  answer 
to  the  charge  against  him  ;  that  by  accepting  the  custody  of  the  pris- 
oner he  is  transferred  from  the  State  to  the  sureties  upon  the  recog- 
nizance, who,  because  of  the  pecuniary  liability  resulting  from  his 
escape,  have  a  direct  personal  interest  in  securing  his  appearance  ; 
that  this  personal  interest  is  diminished  or  taken  away  if  they  are  per- 
mitted to  indemnify  themselves  against  the  loss  resulting  from  his 
failure  to  appear,  and,  therefore,  such  an  indemnity  impairs  the  effect 
of  the  contract  which  they  have  made.  A  contract  is  said  not  to  be 
enforceable,  because  it  is  against  public  policy,  either  because  it  is 
directly  in  violation  of  some  provisions  of  law,  or  because  the  courts 
can  see  that  its  necessary  result  is  to  undermine  public  morals  ;  to  en- 
danger the  public  health  or  public  safety  ;  to  prevent  competition  at 
judicial  sales,  or  to  improperly  influence  legislation  or  the  action  of 
public  officers  for  the  administration  of  justice,  or  to  nullify  the  policy 
of  the  law.  Unless  something  of  this  kind  can  be  necessarily  predi- 
cated of  a  contract  it  does  not  interfere  with  the  broad  liberty  which 
every  person  has  to  make  such  agreement  as  he  sees  fit,  and  a  contract 
thus  made  will  be  enforced  by  the  courts.  The  question  whether  such 
a  contract  as  this  one  is  void  has  been  presented  to  the  courts  of  Eng- 
land in  several  reported  cases,  but  in  only  one  of  them  was  it  a  neces- 
sary point  to  be  decided  in  the  case.  In  the  case  of  Jones  v.  Orchard, 
16  C.  B.  G14,  the  court  consider  the  question  somewhat,  but  leave  it 
undecided,  saying  simply  that  while  it  was  inclined  to  consider  the  point 
well  taken,  it  was  not  necessary  to  come  to  a  decision  upon  it.  In 
Cripps  V.  Hartnoll,  4  B.  &  S.  [Q.  B.]  414,  the  action  was  upon  a  con- 
tract of  a  third  person  to  indemnify  the  surety  upon  a  bail  bond.  The 
question  decided  was  simply  that  such  a  contract  was  not  void  by  the 
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Statute  of  Frauds,  and  the  plaintiff  was  permitted  to  recover  upon 
the  contract  without  any  reference  to  the  question  whether  it  was  void 
as  against  public  policy.  In  Herman  v.  Jeuchner,  15  Q.  B.  Div.  561. 
the  plaintiff  had  been  required  to  give  a  bond  in  the  penalty  of  fifty 
pounds  sterling,  with  a  suret}',  for  his  good  behavior  for  two  years.  In 
order  to  induce  defendant  to  give  security  for  him,  plaintiff  deposited 
with  the  defendant  the  penalty  of  the  bond.  He  afterwards  sued  to 
recover  the  penalty  again,  and  the  defense  was  that  the  agreement  was 
void  as  against  public  policy,  and  for  that  reason  the  court  would  not 
aid  either  of  the  parties  and  so  permit  the  plaintiff  to  recover  the  money 
which  he  had  deposited  in  part  performance  of  the  illegal  contract. 
The  court  adopted  this  view  of  the  case  and  refused  to  permit  the  plain- 
tiff to  recover.  The  ground  upon  which  the  case  was  decided  seems  to 
be  that  the  object  of  the  law  in  requiring  a  suret}'  upon  a  recognizance 
was  to  obtain  the  personal  responsibility  of  the  surety,  and  to  require 
him  to  exercise  it  at  the  peril  of  pecuniary  loss  if  he  did  not,  and  that 
his  obtaining  an  indemnity  removed  the  inducement  for  his  personal 
vigilance  and,  therefore,  deprived  the  State  of  the  security  which  it  was 
intended  to  have  for  the  performance  of  the  law  by  the  principal.^ 

In  this  country  the  point  has  been  taken  in  several  cases,  but  in  none 
of  them  does  it  seem  to  have  been  decided  or  even  necessary  to  the 
decision  of  the  case.  In  United  States  v.  Simmons,  47  Fed.  Rep. 
577,  the  judge  refused  to  approve  of  a  bail  bond,  where  it  appeared 
that  the  sureties  had  been  indemnified  b}-  the  accused  and  others,  for 
the  reason  that  such  a  contract  of  indemnit}'  was  illegal,  giving  sub- 
stantiall}'  the  same  reason  as  that  suggested  above. 

In  United  States  v.  Ryder,  110  U.  S.  729,  the  question  was  discussed 
but  not  decided,  because  a  decision  upon  that  point  was  not  necessary. 
It  was,  however,  suggested  there  that  a  contract  of  indemnity  by  the 
principal  to  the  suret}'  was  illegal.  In  Anderson  v.  Spence,  72  Ind. 
315,  the  only  point  decided  was  that  a  contract  of  indemnit}',  made  by 
a  party  other  than  the  accused,  was  not  within  the  Statute  of  Fniuds, 
and,  therefore,  that  a  parol  contract  was  valid. 

The  question  seems  to  have  been  presented  in  Simpson  v.  Roberts, 
35  Ga.  180,  and  it  was  decided  there  that  the  contract  was  valid. 

No  decision  upon  the  subject  is  to  be  found  in  the  courts  of  this 
State.  In  view  of  the  fact  that  contracts  for  the  indemnitj'  of  sureties 
upon  bail  bonds  have  been  frequentl}'  enforced  in  the  courts,  the  fact 
that  their  validit}'  has  not  been  successful!}'  attacked  is  of  itself  strong 
evidence  that  they  have  been  presumed  to  be  legal.  In  fact,  there  is 
no  case  holding  that  a  contract  made  b}-  a  third  part}-  to  indemnif}'  a 
surety  upon  a  recognizance  is  illegal,  but  all  such  contracts  have  been 
sustained.  The  only  case  in  which  there  has  been  a  suggestion  that 
such  contracts  are  invalid  is  where  the}'  have  been  made  by  the  prin- 
cipal himself.     It  is  not  perceived  that  there  is  any  valid  distinction  in 

^  Consolidated  Finance  Co.  v.  Masgrave,  [1900]  1  Ch.  37,  ace.  See  also  Wilson  v. 
Strugnell,  7  Q.  B.  D.  548. 
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principle  between  a  contract  made  by  the  accused  and  one  made  by 

somebody  else  for  his  benefit,  but,  nevertheless,  that  distinction  seems 
to  exist  in  the  books,  and  to  result  in  contracts  on  the  one  hand  being 
held  valid,  and  on  the  other  hand  being  disapproved. 

In  this  State,  however,  it  is  quite  clear  that  there  is  no  public  policy 
which  condemns  such  contracts.  The  Legislature  has  regulated,  by 
statute,  the  giving  of  bail  in  criminal  cases,  and  if  the  sureties  were  not 
to  be  permitted  to  indemnify  themselves,  it  is  quite  probable  that  the 
Legislature  would  have  said  so.  Not  only  have  they  not  said  so,  but 
it  is  not  necessarily  to  be  inferred  from  the  present  condition  of  the 
law,  that  the  contract  of  bail  need  not  depend  upon  the  personal  re- 
sponsibility of  the  suret}^,  because  the  Legislature  permits  bail  to  be 
given  not  only  b}'  a  recognizance  signed  by  sureties  in  the  old  manner, 
but  also  by  the  deposit  of  money  by  the  accused.  Such  a  mode  of  giv- 
ing bail  necessarily  does  away  with  any  idea  of  personal  liability,  and 
it  is  fairl}'  to  be  inferred  that  such  personal  liability  was  not  regarded 
by  the  Legislature  as  of  such  importance  that  it  was  to  be  insisted  upon 
in  all  cases.  It  is  not,  therefore,  necessarily  a  part  of  the  policy  of 
the  law  that  such  liability  must  exist,  and  a  contract  which  relieves  the 
bail  from  that  liability  is  not  necessaril}'  illegal. 

Van  Brunt,  P.  J.,  Williams,  Patterson,  and  Ingraham,  JJ., 
concurred. 

Judgment  affirmed^  with  costs} 


J.  N.  TILLOCK  V.  JOHN  WEBB. 
Supreme  Judicial  Court  of  Maine,  1868. 

[Reported  in  56  Maine,  100.] 

On  exceptions  to  the  ruling  of  Goddard,  J.,  in  the  Superior  Court. 

Assumpsit  on  a  note  for  $48,  given  by  the  defendant  to  the  plaintiff, 
dated  April  13,  1867.  Plea,  general  issue,  with  brief  statement  deny- 
ing any  consideration,  and  also  alleging  that  the  consideration  was  an 
unlawful  one. 

The  case  was  tried  by  the  judge  (without  the  intervention  of  a  jury), 
whose  decision  was  subject  to  exceptions  in  matters  of  law. 

The  judge  found,  as  matter  of  fact,  that  the  defendant,  at  Bucks- 
port,  at  half-past  four  o'clock  on  one  8unda3'  afternoon  in  July,  1865, 
hired  a  horse  and  carriage  of  the  plaintiff,  who  was  a  stable-keeper,  and 
took  from  the  house  where  the  defendant  was  living,  two  3'oung  ladies, 
one  of  whom  had  come  from  church  about  an  hour  previous,  whither 
she  had  walked  that  day  from  her  home,  two  or  three  miles  distant ; 
that  he  drove  about  one  half  a  mile  beyond  her  house,  and  while  in  the 

1  Thia  decision  was  affirmed  bj  the  Court  of  Appeals,  158  N.  Y.  351. 
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act  of  turning  the  horse  and  carriage  for  the  purpose  of  going  back  to 
leave  her  at  her  house,  upset  and  badly  injured  the  buggy,  and  fright- 
ened and  more  or  less  thereb}-  injured  the  horse  for  stable  use  ;  that, 
after  tying  together  the  broken  buggy,  the  defendant  undertook  to 
lead  the  horse  back,  but  the  horse  got  awa}'  from  him  and  ran  home 
with  the  bugg}' ;  that  the  plaintiff  had  the  carriage  repaired  at  an  ex- 
pense of  $60 ;  that  the  defendant  paid  the  plaintiff  S30,  and  gave  the 
note  in  suit  for  the  balance  of  damages  claimed. 

The  judge  ruled  that  the  facts  disclosed  a  suflScient  consideration  for 
the  note,  and  that  the  consideration  was  lawful.  To  which  ruling  the 
defendant  alleged  exceptions. 

T/ios.  B.  Reed,  for  the  plaintiff. 

«7!  O' Donnelly  for  the  defendant. 

Appleton,  C.  J.  The  defendant  hired  of  the  plaintiff  and  his  part- 
ner a  horse  and  wagon  to  ride  on  Sunday.  The  hiring  was  not  for  any 
purpose  of  necessity  or  charity.  Being  illegal  between  the  parties,  it 
is  not  made  legal  because  the  hirer  did  a  kind  act  by  conveying  a  young 
lad}"  home,  who  had  been  'Ho  meeting  "  during  the  day.  The  contract, 
so  far  as  disclosed,  was  indefinite  as  to  time,  distance,  and  use,  and 
not  being  for  any  purpose  of  necessity  or  charity,  was  one  which  the 
law  will  not  enforce,  nor  will  it  give  compensation  for  its  violation. 
Way  V.  Foster,  1  Allen,  408  ;  Morton  v.  Gloster,  46  Maine,  520. 

If  the  defendant  injured  the  horse  and  wagon  by  his  careless  or 
negligent  driving,  the  remedy  for  the  bailors  would  be  against  him  for 
breach  of  his  duty  as  bailee,  —  that  is,  for  a  breach  of  the  duties 
arising  from  and  under  the  contract  of  bailment.  But,  as  that  contract 
was  against  the  provisions  of  the  statute,  no  action  could  have  been 
maintained  upon  it. 

The  only  consideration  for  the  note  is  the  liabilitj'  of  the  defendant 
under  a  contract  prohibited  by  law.  But  this  cannot  be  regarded  as  a 
legal  consideration.  The  rights  of  the  parties  remain  as  if  no  note  had 
been  given.  The  original  contract,  being  void,  was  not  susceptible 
of  ratification.     Day  v.  McAllister,  15  Gra}',  433. 

In  Morton  v.  Gloster,  46  Maine,  520,  and  in  Woodman  v.  Hubbard, 
5  Foster,  520,  the  bailee  was  guilty  of  a  conversion  of  the  property' 
bailed,  and  was  held  liable  therefor  in  trover.  Not  so  here.  The  de- 
fendant is  not  proved  to  have  kept  the  horse  and  wagon  longer  or  to 
have  driven  further  than  he  agreed  to.  He  is  not  shown  to  have  been 
guilty  of  any  act  of  conversion.  Exceptions  sustained. 

I     Kent,  Walton,  Dickerson,  and  Danfobth,  J  J.,  concurred.^ 

1  On  the  effect  of  transactions  on  Sunday,  see  Harris,  Sunday  Laws ;  Ringgold, 
Law  of  Sunday ;  Greenhood  on  Public  Policy,  546  et  seq. ;  26  Am.  &  Eng.  Encyc.  of 
Law  (2d  ed.). 
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GEORGE  W.  STEWART  v.  CHARLES  H.  THAYER. 

Supreme  Judicial  Court  of  Massachusetts,  March  2-30,  1898. 

[Reported  in  170  Massachusetts,  560.] 

Holmes,  J.  This  is  an  action  upon  an  account  annexed,  for  music 
furnished  to  the  defendant  b}'  the  plaintiff.  The  case  already  has  been 
before  this  court  after  a  trial  on  the  first  count.  Stewart  v.  Tha3'er, 
168  Mass.  519.  It  has  been  decided  that  the  contract  testified  to  by 
the  plaintiff  was  entire,  and  is  not  to  be  enforced  because  a  part  of  the 
services  which  it  called  for  were  to  be  rendered  on  Sunday,  and  were 
within  the  prohibition  of  Pub.  Sts.  c.  98,  §§  1,  2.  We  assume  this  to 
be  settled,  and  shall  discuss  it  no  further.^ 

When  the  case  came  on  for  trial  a  second  time,  the  plaintiff  was 
allowed  to  amend  his  declaration  by  adding  a  second  count,  like  the 
first  on  an  account  annexed,  but  intended  seemingl}-,  by  some  changes 
of  dates,  etc.,  to  avoid  showing  that  any  of  the  services  rendered  were 
on  Sunday,  the  contract  under  which  they  were  rendered  not  being 
mentioned,  of  course.  It  was  objected  on  behalf  of  the  sureties  on  a 
bond  given  to  dissolve  the  attachment  in  this  suit  that  the  amendment 
was  not  for  the  same  cause  of  action,  but  the  amendment  was  allowed 
and  the  sureties  excepted. 

We  assume  that  the  sureties  have  a  locus  standi  to  except,  even  if 
their  rights  would  be  protected  sufficiently  by  leaving  it  open  to  them 
to  deny  that  the  cause  of  action  was  the  same  when  sued  upon  their 
bond.  Pub.  Sts.  c.  167,  §  85.  Kellogg  v.  Kimball,  142  Mass.  124, 
128,  129.  But  we  think  it  needs  no  argument  or  express  evidence  to 
show  that  the  new  count  is  for  the  same  cause  of  action  as  the  old, 
within  the  requirements  of  Pub,  Sts.  c.  167,  §§  42,  85.  Mann  v. 
Brewer,  7  Allen,  202.  They  both  claim  the  same  sum  for  services 
during  the  same  months  of  the  same  year,  and  for  services  shown  to 
have  to  do  with  music,  in  the  first  count  by  the  words  "orchestra  and 
music  boxes,"  in  the  second  by  the  words  "  leader  and  music  boxes." 
Even  if  the  finding  had  not  been  warranted  when  the  amendment  was 
allowed,  it  was  shown  to  be  correct  as  soon  as  the  plaintiff  offered  his 
evidence.     This  exception  is  overruled. 

When  it  came  to  the  evidence,  the  plaintiff  proposed  to  prove  that 
he  rendered  the  services  declared  for  on  secular  days,  but  admitted 

1  It  appears  from  the  report  in  168  Mass.  519,  that  the  dofeiKhmt,  proprietor  of  a 
seasiiie  rt-sort,  fontracted  in  189.3  with  the  plaintiff,  leader  of  a  hand,  for  the  services 
of  the  hand  (hiring  .July  and  August  at  certain  prices  for  each  week  of  seven  days. 
The  plaintiff  a»id  the  band  played  during  the  agreed  time.  On  Sundays  there  were 
concerts  in  the  afternoon  and  evening. 

Subsequent  to  1893,  some  additions  were  made  by  statute  in  Massachusetts  to  the 
amusements  (jr  matt(;r8  of  business  which  might  lawfully  be  done  on  Sunday.  See 
Rev.  Laws,  c.  98,  §§  3,  5. 
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that  on  cross-examination  his  testimony  would  be  the  same  as  at  the 
former  trial,  which  means  that  it  would  show  the  services  to  have  been 
rendered  under  a  contract  which,  as  we  have  said,  alreadv  has  been 
passed  upon  b}-  this  court.  Thereupon  the  court  ruled  that  the  action 
oould  not  be  maintained,  and  the  plaintiff  excepted. 

It  was  suggested  that  the  defendant  was  not  entitled  to  bring  out 
what  the  real  contract  was,  and  that  it  would  be  taking  advantage  of 
his  own  unlawful  act.  But  when  the  plaintiff  tried  to  establish  a  cer- 
tain contract,  namely,  a  promise  expressed  by  conduct  to  paj'  a  fair 
and  reasonable  price  for  services  rendered  on  week  days,  the  defendant 
had  a  right  to  show  that  he  did  not  make  that  contract,  and  he  might 
prove  it  as  well  by  showing  that  he  made  a  different  contract  as  by 
showing  that  he  made  none.  Phipps  v.  Mahon,  141  Mass.  471,  473  ; 
Starratt  r.  Mullen,  148  Mass.  570.  For  this  negative  purpose  it  does 
not  matter  whether  the  contract  actually  made  was  valid  or  not.  See 
Starratt  v.  Mullen,  148  Mass.  570  ;  New  York  &  New  England  Rail- 
road r.  Sanders,  134  Mass.  53,  55. 

It  will  be  noticed  that  this  contract  was  bad,  not  because  of  the 
time  when  it  was  made,  but  because  of  its  contents.  Unless  the  orig- 
inal contract  had  been  split  up,  of  which  there  was  no  pretence,  there 
could  be  no  question  of  fact  whether  a  valid  contract  was  not  made  at 
a  later  time,  such  as  sometimes  has  arisen  under  the  Sunday  law. 
Under  such  circumstances,  however  illegality  should  be  dealt  with,  it 
should  be  dealt  with  on  evidence  of  the  facts  as  they  were.  It  would 
be  inelegant,  if  not  worse,  to  allow  the  jury  to  find  that  the  defendant 
made  an  actual  contract  different  from  that  which  he  really  made,  by 
confining  them  to  evidence  of  only  a  part  of  the  facts  and  excluding 
the  rest.  ^ 

1  In  Collins  v.  Blantern,  2  Wilson,  341,  1  Sm.  L.  C.  (10th  ed.)  355  (9tli  Am.  ed.), 
646,  it  was  decided  that  even  in  an  action  upon  a  specialty,  valid  upon  its  face,  facts 
might  be  pleaded  and  proved  showing  that  the  specialty  was  given  as  part  of  an 
illegal  transaction.  This  has  been  regarded  as  settled  law  since  that  time.  See 
Greenhood  on  Public  Policy,  113  et  seq.  and  cases  cited.  In  Irvin  v.  Irvin,  169  Pa. 
529,  however,  a  distinction  was  taken.  The  action  was  assumpsit  on  a  written  con- 
tract by  which  the  defendant  promised  to  pay  $6000  to  the  plaintiff  in  return  for  a 
conveyance  and  other  stated  legal  considerations.  The  defendant  offered  to  prove 
that  a  further  and  essential  consideration,  though  not  stated,  was  refraining  from 
contesting  proceedings  between  the  parties  for  a  divorce^  The  Supreme  Court  held 
the  evidence  properly  excluded,  saying: 

"  It  must  be  kept  in  mind,  the  suit  was  not  on  a  bond,  bill,  note  or  mortgage,  express- 
ing a  nominal  or  money  consideration,  and  which  was  met  by  an  offer  to  prove  the 
real  consideration,  as  in  nearly  every  reported  case  in  which  the  (]uestiou  is  considered  ; 
it  was  on  a  contract  setting  out  in  detail  a  full  consideration  on  part  of  plaintiff  for 
the  money  defendant  was  to  pay  ;  a  consideration  which  he  had  received,  and  for  years 
had  been  in  the  enjoyment  of  and  which  he  did  not  pretend  to  deny.  But  he  says  to 
plaintiff,  true,  the  contract,  as  represented,  was  made  ;  the  purpose  of  that  was  not  to 
obtain  a  divorce,  but  to  free  valuable  lands  of  your  claim  upon  them,  that  the  title 
might  be  passed,  and  a  favorable  sale  made ;  true,  you  paid  the  full  consideration,  and 
have  not  received  what  you  were  to  get ;  this  contract  was  a  good  one  for  me  ;  it  was 
fair,  with  no  taint  of  illegality  ;  but  there  was  another,  a  verbal  contract,  not  in  writ- 
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If  the  plaintiff  were  to  be  allowed  to  recover,  the  ground  would  be 
that,  if  the  defendant  saw  fit  to  repudiate  the  contract  actuallj'  made, 
the  law  would  make  him  pa^-  the  reasonable  value  of  the  services  law- 
fully rendered  and  accepted,  and  that  therefore,  under  the  forms  of 
action  in  use,  he  would  be  liable  on  a  fictitious  contract  implied  b}- 
law.  Such  would  be  the  law  of  this  State  if  the  onlv  trouble  with  the 
contract  was  the  statute  of  frauds.  Bacon  v.  Parker,  137  Mass.  309, 
311.  See  Clark  v.  United  States,  95  U.  S.  539,  542,  546.  But  such 
is  not  the  law  when  the  contract  is  unlawful,  and  the  parties  making  it 
stood  on  an  equal  footing.  The  plaintiff,  having  rendered  his  services 
in  pursuance  of  an  illegal  scheme,  is  not  in  a  position  to  ask  the  law  to 
help  him  by  substituting  a  fiction  for  a  fact.  His  inability  to  recover 
depends  upon  different  reasons  from  the  inability  to  recover  upon  a 
harmless  or  laudable  contract  not  evidenced  by  writing.  It  may  be 
regarded  as  a  punishment  which  he  is  not  to  be  allowed  to  evade  simply 
by  changing  the  form  of  his  count.  It  is  true  that  the  defendant  is  as 
bad  as  the  plaintiff,  but  he  is  no  worse.  It  would  be  treating  him  as 
worse  if  he  were  compelled  to  pay  according  to  a  fiction  because  the 
plaintiff  would  not  be  allowed  to  recover  according  to  the  fact.  De- 
fendants are  not  estopped  to  show  that  the  transactions  on  which  they 
are  sought  to  be  held  were  illegal,  in  favor  of  plaintiffs  who  cannot 
invoke  the  estoppel  without  showing  that  they  were  equally  in  the 
wrong. 

In  Bradley  v.  Rea,  103  Mass.  188,  language  is  used  which  is  some- 
what opposed  to  our  decision  if  taken  literally,  but  we  doubt  if  the 
court  intended  to  decide  anything  which  we  are  called  on  to  overrule. 
The  earlier  decision  of  Ladd  v.  Rogers,  11  Allen,  209,  sustains  our 
view;  and  in  Cranson  v.  Goss,  107  Mass.  439,  441,  Gray,  J.,  says  : 
"  If  a  chattel  has  been  sold  and  delivered  on  the  Lord's  day  without 
payment  of  the  price,  the  seller  cannot  recover  either  the  price  or  the 
value  ;  not  the  price  agreed  on  that  day,  because  the  agreement  is 
illegal ;  not  the  value,  because,  whether  the  property  is  deemed  to  have 
passed  to  the  defendant,  or  to  be  held  by  him  without  right,  there  is 
no  ground  upon  which  a  promise  to  pay  for  it  can  be  implied."  See 
also  Dodson  v.  Harris,  10  Ala.  566,  569  ;  Troewert  ik  Decker,  51  "Wis. 
46 ;  Simpson  v.  Nicholls,  3  M.  &  W.  240,  and  5  M.  &  W.  702,  n. ; 
Thompson  v.  Williams,  58  N.  H.  248.     If  this  is  true  as  to  property 

ing,  which  is  illegal,  made  by  onr  attorneys,  by  which  you  were  to  get  a  divorce ;  that 
avoids  the  legal  contract,  and  yon  cannot  recover.  This  was  the  attitude  in  which 
defendant  stood,  when  the  offers  of  testimony  were  made.  Clearly,  under  the  whole 
testimony,  that  of  plaintiff,  which  was  heard,  and  that  of  defendant,  which  was  offered, 
the  Uuegrity  of  the  established  written  contract  could  not  be  affected  by  what,  if  true, 
was  a  collateral  undertaking  to  do  an  unlawful  act.  The  written  contract  did  not,  as 
in  Collins  v.  Blantern,  rest  on  a  vicious  consideration,  which  struck  at  the  contract 
itself,  so  that  it  never  had  a  legal  entity.  It  rested  on  a  perfectly  good  consideration, 
wholly  independent  of  the  merely  collateral  promise.  No  verdict  against  it,  on  such 
evidence,  ought  to  have  been  or  could  have  been  sustained." 
See  also  Harvey  v.  Tama  Co.,  53  la.  228. 
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received  under  an  illegal  contract  and  kept  when  it  might  be  returned, 
a  fortiori  it  is  true  as  to  services  accepted  which  cannot  be  returned. 
See  Keener,  Quasi-Contracts,  265. 

Exceptions  overruled.  ^ 


ALICE  NOICE  V.   A.   D.   BROWN. 
New  Jersey  Supreme  Court,  February  Tekm,  1876. 

[Reported  in  38  New  Jersey  Law,  228.] 

Beaslet,  C.  J.  The  declaration,  to  which  a  demurrer  has  been 
filed,  complains  in  all  its  counts  of  a  breach  of  a  promise  of  marriage. 
These  counts  are  special,  and  all  contain  the  same  facts.  The  case 
thus  presented  is,  that  the  defendant,  being  a  married  man,  and  living 
apart  from  his  wife,  and  in  expectation  of  a  divorce  from  her  by  force 
of  a  bill  then  pending,  promised  the  plaintiff  to  marry  her  in  a  reason- 
able time  after  such  divorce  should  have  been  obtained. 

I  cannot  see  the  faintest  semblance  of  legality  in  the  promise  here 
laid.  It  is  wholly  fallacious  to  suppose  that  a  contract  is  not  illegiti- 
mate if  the  act  agreed  to  be  done  would  not  be  illegal  at  the  time  of 
its  contemplated  performance.  Such  is  not  the  law,  A  contract  is 
totally  void,  if,  when  it  is  made,  it  is  opposed  to  morality  or  public 
policy.  The  institution  of  marriage  is  the  first  act  of  civilization,  and 
the  protection  of  the  married  state  against  all  molestation  or  disturb- 
ance is  a  part  of  the  polic}'  of  every  people  possessed  of  morals  and 
laws.  But  this  relationship,  in  order  to  execute  the  purpose  for  which 
it  is  established,  requires  the  undivided  devotion  of  each  of  the  parties 
to  it  to  the  other,  and  the  consequence  is  that  it  is  invaded  and  im- 
paired by  anything  which  has  a  tendancy  to  alienate  such  devotion. 
But  this  plaintiff  claims  the  right  to  take  to  herself  that  affection  of 
this  husband,  which,  in  legal  theory  at  least,  belongs  to  the  wife  ;  but 
such  a  transfer  the  law  will  not  sanction,  Such  conduct  is  a  gross  vio- 
lation of  the  rights  of  the  wife.  Nor.  in  a  legal  point  of  view,  does  it 
at  all  strengthen  the  argument  to  suggest  that  the  defendant,  at  the 
time  of  making  this  promise,  was  living  separated  from  his  wife,  and 
was  looking  forward  to  a  divorce.  While  the  marriage  exists  the  duties 
inherent  in  such  marriage  likewise  exist,  and  they  cannot  be  thrown 
off  at  the  will  of  either  party.  Bv  voluntaril}'  withdrawing  from  the 
society  of  his  wife  a  man  cannot  free  himself  from  his  matrimonial 
obligations.  Nor  can  he  do  so  in  the  hope  of  a  divorce.  If  a  husband 
can  bind  himself  to  a  future  marriage  conditioned  on  the  getting  of  r, 

^  See  also  as  to  the  effect  of  illegality  of  part  of  the  consideration  for  a  promise,  15 
Am.  &  Eug.  Encyc.  of  Law  (2d  ed.>,  988;  Simpson  v.  Normand,  51  La.  Ann.  1355; 
Edwards  County  v.  Jennings,  89  Tex.  618,  and  cases  cited  on  pp.  620,  621.  Compare 
Fishell  V.  Gray,  60  N.  J  L.  5 ;  RoBenbaiim  v.  United  States  Credit  System  Co.,  65 
N.  J.  L.  255. 
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divorce,  so  he  can  incur  a  similar  obligation  to  be  put  in  effect  on  the 
dissolution  of  his  marriage  by  the  death  of  his  wife.  Such  contracts 
are  highly  impolitic  and  highly  scandalous,  and  are,  therefore,  illegal. 

The  demurrer  must  he  sustained.^ 


GYLES  MERRILL  v.  BYRON   L.  PEASLEE. 

Supreme   Judicial   Court   of   Massachusetts,    November   5,   1887  — 

March  30,  1888. 

[Reported  in  146  Massachusetts,  460.] 

Contract  upon  a  note  for  $5,000,  payable  to  the  plaintiff  and  made 
by  the  defendant's  testator. 

The  testator  made  the  note,  and  simultaneously  the  plaintiff  executed 
a  declaration  of  trust,  declaring  that  he  would  collect  the  note  after  the 
death  of  the  testator,  and  pa}*  the  proceeds  to  Abby  D.  Peaslee,  the 
testator's  wife,  provided  she  had  lived  with  the  testator  as  his  wife 
until  his  death. 

The  evidence  further  showed  that  the  note  was  given  by  the  testator 
in  consideration  that  his  wife  would  return  to  him  and  live  with  him  as 
bis  wife,  and  that  she  would  not  institute  proceedings  for  a  divorce.'^ 

M.  H.  Carter^  and  B.  B.  Jones,  for  the  plaintiff. 

W.  H.  Moody,  for  the  defendants. 

W.  Allen,  J.  The  note  was  given  to  carry  out  a  contract  between 
husband  and  wife,  by  which,  in  consideration  that  she  should  live  with 
him  as  his  wife  during  their  joint  lives,  he  was  to  cause  to  be  paid  to 
her  five  thousand  dollars  after  his  decease,  if  she  survived.     The  con- 

1  The  decision  was  affirmed  by  the  Court  of  Errors  and  Appeals,  39  N.  J.  L.  133. 
From  that  report  the  additional  fact  appears  that  the  pending  proceedings  for  divorce 
•were  instituted  by  the  defendant's  wife. 

See  also  Paddock  v.  Robinson,  63  111.  99 ;  Leupert  v.  Shields,  60  Pac.  Rep.  (Col. 
App.)  193.     Compare  Brown  v.  Odill,  104  Tenn.  250. 

In  Graham  v.  Chicago,  &c.  Ry.  Co.,  53  Wis.  473,  484,  the  court  said:  "The  law- 
fulness of  an  act  done  depends  upon  the  laws  in  force  at  the  time  it  is  done;  and,  if 
unlawful  when  done,  it  docs  not  become  lawful  by  a  sub.sequent  change  of  the  law 
which  renders  such  act  lawful  thereafter.  Bailey  v.  Mogg,  4  Denio,  60;  Ruby  v. 
West,  4  N.  H.  285 ;  Jaques  c.  Withy,  1  II.  Bl.  65 ;  Fletcher  v.  Peck,  6  Cranch,  87 ; 
Conley  v.  Palmer,  2  Coni.st.  182. 

"  This  court  has  enforced  this  rule  to  its  full  extent  in  cases  of  contracts  void  at 
the  time  thoy  were  made,  under  the  usury  law  and  the  law  prohibiting  a  party  from 
recovering  for  liquor  bills.  Gorsuth  u.  Butterfield,  2  Wis.  237;  Root  v.  Pinney,  11 
Wis.  84  ;  Wood  v.  Lake,  13  Wis.  84  ;  Lee  r.  Peckham,  17  Wis.  383  ;  Morton  v.  Ruther- 
ford, 18  Wis.  298;  Meiswinkle  v.  Jung,  30  Wis.  361  ;  Austin  i;.  Burge.ss,  36  Wis.  186." 

The  .same  doctrine  was  applied  in  Fulton  v.  Day,  63  Wis.  112,  to  the  case  of  a  note 
given  after  the  repeal  of  the  United  States  Bankruptcy  Law  of  1867  in  renewal  of  a 
lote  made  vf)id  by  that  statute. 

Compare  Hartford  Fire  Ins.  Co.  v.  Chicago,  &c.  Ry.  Co.,  62  Fed.  Rep.  904. 

3  The  statement  of  facts  has  been  abbreviated. 
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sideration  of  the  note  was  the  agreement,  or  the  performance  of  the 
agreement,  of  the  wife  to  live  in  marital  relations  with  her  husband. 
It  was  not  to  perform  some  service  for  him  which  could  be  hired,  as  to 
keep  his  house,  or  to  nurse  him  in  sickness,  but  to  give  him  the  fellow- 
ship and  communion  of  a  wife.  This  is  not  a  service  which  the  wife 
can  sell  or  the  husband  buy.  Perhaps  a  husband  can  hire  his  wife  to 
do  anything  for  him  which  a  servant  can  be  hired  to  do,  or  can  buy  of 
her  anything  that  is  the  subject  of  barter ;  but  a  servant  cannot  be 
hired  to  fulfil  the  marital  relation,  and  the  fellowship  of  the  wife  is  not 
an  article  of  trade  between  husband  and  wife.  Like  parental  authoritj' 
and  filial  obedience,  conjugal  co)isortium  is  without  the  range  of  pecu- 
niary considerations.  The  law  fixes  and  regulates  it  on  public  con- 
siderations, and  will  not  allow  the  parties  to  discard  and  resume  it  for 
mone}'. 

It  is  the  same  when  the  misconduct  of  one  party  has  given  to  the 
other  the  option  to  withdraw  conjugal  fellowship.  It  is  not  a  mere 
personal  right  affecting  only  the  parties  to  the  marriage,  but  a  right 
which  is  an  incident  of  the  status  of  marriage,  and  which  affects  chil- 
dren, the  family,  and  societ}',  and  which  must  be  exercised  upon  con- 
siderations arising  from  the  nature  of  the  right.  It  is  given  to  the 
injured  party  to  be  used  in  the  interests  of  justice  and  of  society.  It 
is  as  much  against  public  policy  to  restore  interrupted  conjugal  rela- 
tions for  money,  as  it  is  to  continue  them  without  interruption  for  the 
same  consideration.  The  right  of  condonation  is  not  exercised  for  the 
sake  of  justice  to  the  injured  party,  or  with  regard  to  the  rights  of 
others  or  the  interests  of  the  public,  when  it  is  sold  for  mone}',  and  the 
law  cannot  recognize  such  a  consideration  for  it ;  it  implies  forgiveness 
founded  on  the  supposed  penitence  of  the  wrongdoer  and  the  hope  that 
he  will  not  again  offend.  The  resumption  of  marital  intercourse  after 
a  justifiable  separation  without  such  forgiveness,  and  only  for  money, 
shows  connivance  rather  than  condonation.  See  Copeland  v.  Boaz, 
9  Baxter,  223  ;  Van  Order  v.  Van  Order,  8  Hun,  315  ;  Roberts  v.  Frisby, 
38  Tex.  219  ;  Miller  v.  Miller  (Iowa),  35  N.  W.  Rep.  464  ;  Adams  v. 
Adams,  91  N.  Y.  381  ;  Garth  v.  Earnshaw,  3  Y.  «fe  C.  584;  Gipps  v. 
Hume,  2  Johns.  &  Hem.  517  ;  Brown  v.  Brine,  1  Ex.  D.  5. 

In  the  present  case  the  wife  had  left  her  husband,  and  had  a  good 
cause  of  divorce  from  him  on  account  of  extreme  cruelty.  But  the 
agreement  did  not  look  to  a  provision  for  the  separate  support  of  the 
wife,  nor  to  a  bar  against  proceedings  by  her  for  a  divorce,  except  as 
that  was  involved  in  the  resumption  b}'  her  of  marital  relations.  Had 
the  consideration  of  the  note  been  an  agreement  not  to  prosecute  pro- 
ceedings for  a  divorce,  a  different  question  would  have  been  presented, 
upon  which  we  express  no  opinion.  See  Newsome  v.  Newsome,  L.  R. 
2  P.  &  D.  306.  When  the  wife,  who  was  living  separate  from  her 
husband  for  justifiable  cause,  voluntarily  returned  to  him,  the  law 
conclusively  presumed  that  she  returned  because  she  had  condoned  the 
offence,  and  not  because  she  was  paid  to  live  with  him  ;  and  it  will  not 
VOL.  II.  —  35 
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enforce  or  recognize  as  valid  a  promise  of  the  husband  to  pay  money 
to  the  wife  to  induce  her  to  return  to  him,  or  to  condone  the  offence. 
In  the  opinion  of  a  majority  of  the  court  the  entry  must  be, 

Exceptions  overruled. 

Holmes,  J.  We  must  assume,  and  the  majority  of  the  court  do 
assume,  that  a  consideration  furnished  by  a  married  woman  who  is  a 
cestui  que  trust  will  sustain  a  promise  by  her  husband  to  her  trustee. 
Whatever  might  be  thought  upon  this  point  as  a  new  question,  it  has 
been  settled,  not  without  discussion,  and  we  are  bound  by  the  decisions. 
Butler  V.  Ives,  139  Mass.  202.  See  Nichols  v.  Nichols,  136  Mass. 
256. 

In  the  case  at  bar  the  evidence  tended  to  show  that  the  defendant's 
testator  had  been  guilty  of  extreme  cruelty  to  his  wife,  entitling  her  to 
r.  divorce,  and  that  she  had  separated  from  him,  and  had  consulted 
counsel  with  a  view  to  obtaining  a  divorce  and  alimon}'.  The  consid- 
eration for  the  note  in  suit  was,  that  "  she  would  not  proceed  against 
him  for  a  divorce  or  alimony,  and  would  return  to  him  and  live  with 
him  as  his  wife."  This  consideration,  however  construed,  was  fully 
furnished.  She  did  not  proceed  against  him,  and  she  did  return  and 
did  live  with  him  as  his  wife  until  his  death. 

I  do  not  understand  it  to  be  denied  that  this  conduct  on  the  wife's 
part  was  such  a  change  of  position,  or  detriment  in  the  legal  sense  of 
that  word,  as  to  be  a  sufficient  consideration  for  a  promise,  if  not  an 
illegal  one.  We  must  take  it  that  the  wife  had  a  right  to  refuse  to 
return  to  cohabitation,  and  it  seems  to  follow  that,  apart  from  illegality, 
the  return  itself  was  sufficient  consideration  for  the  note.  Burkholder's 
Appeal,  105  Penn.  St.  31,  37.  The  case  is  not  like  those  where  the 
wife  was  only  doing  what  she  was  legally  bound  to  do.  This  was  the 
ground  of  decision  in  Miller  v.  Miller  (Iowa,  Dec.  13,  1887),  35  N.  W. 
Rep.  464,  and,  so  far  as  appears,  was  the  fact  in  Copeland  v.  Boaz, 
9  Baxter,  223;  Roberts  v.  Frisby,  38  Tex.  219.  The  last  two  cases 
seem  to  go  in  part  also  upon  the  ground  that  a  contract  by  a  husband 
upon  a  consideration  moving  from  the  wife  is  void,  notwithstanding 
the  intervention  of  a  trustee,  which  cannot  be  taken  here,  in  view  of 
the  cases  first  cited. 

At  all  events,  the  giving  up  or  refraining  from  proceedings  for  a 
divorce  and  alimony,  which  the  wife  is  entitled  to  maintain,  is  both  a 
sufficient  and  a  legal  consideration.  Wilson  v.  Wilson,  1  H,  L.  Cas. 
538,  574  ;  s.  c.  14  Sim.  405,  5  II.  L.  Cas.  40  ;  Hart  v.  Hart,  18  Ch.  D. 
670,  685  ;  Sterling  v.  Sterling,  12  Ga.  201,  204.  So  that  I  understand 
the  precise  reason  on  which  the  decision  of  the  majority  goes  to  be  that 
coupling  the  wife's  return  to  cohabitation  with  the  legal  consideration 
of  giving  up  her  divorce  suit  made  the  contract  illegal. 

I  find  no  decision  or  dictum  in  favor  of  this  proposition.  On  the 
other  hand,  the  Court  of  Errors  and  Appeals  of  New  York  has  unani- 
mously sustained  the  validity  of  a  note  given  by  a  husband  to  a  trustee 
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for  his  wife  upon  substantially  the  same  consideration  as  in  the  case  at 
bar,  and  has  declared  itself  unable  to  see  anything  against  public 
policy  in  the  transaction.  It  seems  probable  that  the  Supreme  Court 
of  Pennsylvania  would  decide  in  the  same  way,  and  it  is  hardly  open 
to  doubt  that  the  same  view  would  be  taken  in  England.  Adams  v. 
Adams,  91  N.  Y.  381;  Burkholder's  Appeal,  105  Penn.  St.  31,37; 
Newsome  v.  Newsome,  L.  R.  2  P.  &  D.  306  ;  Jodrell  v.  Jodrell,  9  Beav. 
45,  56,  59,  and  cases  supra;  Symons  v.  Burton,  Monro,  Acta  Can- 
cellariae,  266. 

It  seems  to  me  that  reason  as  well  as  authority  is  opposed  to  the 
decision.  The  actual  return  to  cohabitation  was  perfectly  lawful,  what- 
ever the  motive  which  induced  it.  I  cannot  think  that  it  is  unlawful 
to  make  a  lawful  act,  which  the  wife  may  do  or  not  do  as  she  chooses, 
the  consideration  of  a  promise,  merely  because,  by  reaction,  the  mak- 
ing of  the  promise  tends  to  mingle  a  worldl}"  motive  with  whatever 
other  motives  the  wife  may  have  for  renewing  cohabitation.  No  one 
doubts  that  marriage  is  a  sufficient  consideration  for  a  promise  to  pay 
money.  Pub.  Sts.  c.  78,  §  1,  cl.  3.  I  do  not  quite  understand  wh}'  it 
should  be  more  illegal  to  make  such  a  promise  for  the  resumption  than 
for  the  assumption  of  conjugal  relations. 

I  agree  too  to  what  is  said  in  Adams  v.  Adams,  ubi  supra.  The 
arrangements  "  tended  to  restore  peace  and  harmon}'  between  husband 
and  wife,  and  renew  their  conjugal  relations.  Agreements  to  separate 
have  been  regarded  as  against  public  policy,  but  it  would  be  strangely 
inconsistent  if  the  same  policy  should  condemn  agreements  to  restore 
marital  relations  after  a  temporar}-  separation  had  taken  place.  While 
the  law  favors  the  settlement  of  controversies  between  all  other  per- 
sons, it  would  be  a  curious  polic}^  which  should  forbid  husband  and 
wife  to  compromise  their  differences,  or  preclude  either  from  forgivin£ 
a  wrong  committed  b}'  the  other." 

I  am  authorized  to  sa\'  that  Mr.  Justice  Charles  Allen  and  Mr. 
Justice  Knowlton  concur  in  this  opinion.^ 

^  In  Poison  V.  Stewart,  167  Mass.  211,  a  covenant  given  in  consideration  of  the 
forbearance  to  bring  a  well-founded  suit  for  divorce  was  enforced.  In  Barbour  v. 
Barbour,  49  N.  J.  Eq.  429,  a  promise  in  consideration  of  such  forbearance  and  the 
resumption  of  conjugal  relations  was  enforced.  The  decision  was  reversed  in  51  N.  J. 
Eq.  267,  but  not  on  the  ground  of  illegality  of  the  contract. 

Agreements  to  facilitate  divorce  or  separation  are  contrary  to  public  policy. 
Green  hood  on  Public  Policy,  488  et  snq.  and  cases  cited.  See  also  Loveren  i'.  Loveren, 
106  Cal.  509 ;  Smutzer  y.  Stimson,  9  Col.  App.  326;  Stokes  v.  Anderson,  118  Ind. 
533 ;  Cross  v.  Cross,  58  N.  H.  373 ;  Train  v.  Davidson,  20  N.  Y.  App.  Div.  577  ; 
Phillips  i".  Thorp,  10  Oreg.  494;  Irvin  v.  Irvin,  169  Pa.  529;  James  v.  Steere,  16  R.  l! 
367  ;  Palmer  v.  Palmer,  72  Pac.  Rep.  (Utah)  3  ;  Baum  v.  Baum,  109  Wis.  47.  Com- 
pare Greenhood,  484  etse^.;  Gibbons  v.  Gibbons,  .54  S.  W.  Rep.  (Ky.)  710;  Parsons 
V.  Parsons,  62  S.  W.  Rep.  (Ky.)  719. 

Contracts  of  marriage  brokage  are  also  illegal.  Greenhood,  478  et  seq. ;  Morrison 
V.  Rogers,  115  Cal.  252  ;  Hellen  v.  Anderson,  83  111.  App.  506  ;  Johnson  v.  Hunt,  81  Ky. 
321  ;  Ancliff  v.  June,  81  Mich.  477;  Duval  v.  Wellman,  124  N.  Y.  156.  See  also  61 
L.  R.  A.  641  n. 
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SECTION  VI. 

Effect  of  Illegality. 

COPE  V.   ROWLANDS. 

In  the  Exchequer.     1836. 
[Reported  in  2  Meeson  Sp  Welshy,  149.] 

Parke,  B.  In  this  case,  which  was  argued  a  few  days  ago,  the 
plaintiff  moved  for  judgment  non  obstante  veredicto,  on  the  ground 
that  a  plea  in  bar  was  bad  in  law.  The  plea  was,  that  the  work  and 
labor,  in  respect  of  which  the  action  was  brought,  was  performed  by 
the  plaintiff  as  a  broker  in  London,  and  that  he  was  not  duly  licensed, 
authorized,  and  empowered  to  act  as  a  stockbroker  by  the  Court  of 
Mayor  and  Aldermen,  pursuant  to  the  statute.  We  are  of  opinion  that 
the  plea  is  good  in  substance,  and  consequently  the  rule  must  be 
discharged. 

It  is  perfectly  settled  that  where  the  contract  which  the  plaintiff 
seeks  to  enforce,  be  it  express  or  implied,  is  expressly  or  by  implica- 
tion forbidden  by  the  common  or  statute  law,  no  court  will  lend  its 
assistance  to  give  it  effect.  It  is  equally  clear  that  a  contract  is  void  if 
prohibited  b}'  a  statute,  though  the  statute  inflicts  a  penalty  only, 
because  such  a  penalt}'  implies  a  prohibition.  Lord  Holt,  Bartlett  v. 
Vinor,  Carthew.  252.  And  it  may  be  safely  laid  down,  notwithstand- 
ing some  dicta  apparently  to  the  contrary,  that  if  the  contract  be 
rendered  illegal,  it  can  make  no  difference,  in  point  of  law,  whether 
the  statute  which  makes  it  so  has  in  view  the  protection  of  the  revenue, 
or  any  other  object.  The  sole  question  is,  whether  the  statute  means 
to  prohibit  the  contract.  In  the  cases  of  Brown  v.  Duncan,  10  B.  & 
Cress.  93,  5  M.  &  Ry.  114,  and  Wetherell  v.  Jones,  3  B.  &  Aid.  221, 
both  cases  of  violation  of  the  revenue  laws,  the  particular  contract 
sued  upon  was  held  not  to  be  interdicted  ;  and  in  Johnson  v.  Hudson, 
11  East,  180,  as  explained  in  the  judgment  of  the  Court  of  King's 
Bench  in  Foster  v.  Taylor,  5  B.  &  Aid.  898,  3  Nev.  &  Man.  244,  the 
provision  of  the  statute  which  requires  persons  dealing  in  tobacco  to 
take  out  a  license  was  held  to  be  a  regulation  attaching  to  the  plaintiff 
personally,  and  affecting  him  with  the  penalty,  for  the  purpose  of 
securing  the  hcense  duty  only,  and  not  forbidding  the  contract  itself; 
though  it  is  to  be  observed  that  some  little  doubt  has  been  thrown  on 
the  particular  case  in  a  very  learned  work,  2  Starkie  on  Evidence,  886. 
TIk-  piiiiciple,  however,  of  that  decision  as  above  explained  is  correct; 
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and  the  question  for  us  now  to  determine  is,  whether  the  enactment  of 
the  statute  6  Ann,  c.  16  (altered  as  to  the  amount  of  penalty  by  57 
Geo.  3,  c.  60)  is  meant  merel}-  to  secure  a  revenue  to  the  city,  and 
for  that  purpose  to  render  the  person  acting  as  a  broker  liable  to  a 
penalty  if  he  does  not  pay  it ;  or  whether  one  of  its  objects  be  the  pro- 
tection of  the  public,  and  the  prevention  of  improper  persons  acting 
as  brokers.  On  the  former  supposition  the  contract  with  a  broker  for 
his  brokerage  is  not  prohibited  b}'  the  statute  ;  on  the  latter  it  is :  for 
it  cannot  be  permitted  to  a  person  to  recover  a  compensation  for  an 
act  which  the  law  interdicts  him  from  doing.  In  order  to  decide  this 
point  it  is  only  necessary  to  look  at  the  statute  itself.  If  its  object  had 
been  simply  the  pecuniary  advantage  of  the  ma3or  and  corporation,  it 
would  have  been  wholly  unnecessary  to  have  made  any  provision  for 
securing  the  good  conduct  of  the  persons  admitted.  The  more  that 
should  be  allowed  to  practise,  the  larger  the  revenue  of  the  cit}' ;  but 
the  enactment  that  all  persons  who  should  act  as  brokers  should  be 
admitted  by  the  Court  of  Mayor  and  Aldermen,  under  such  restrictions 
and  limitations  for  their  honest  and  good  behavior  as  the  court  should 
think  fit  and  reasonable,  shows  clearh'  that  the  legislature  had  in  view, 
as  one  object,  the  benefit  and  security  of  the  public  in  those  important 
transactions  which  are  negotiated  by  brokers.  The  clause,  therefore, 
which  imposes  a  penalty,  must  be  taken  (in  the  language  of  Lord  Holt, 
above  referred  to)  to  imply  a  prohibition  of  all  unadmitted  persons  to 
act  as  brokers,  and  consequently  to  prohibit,  by  necessary  inference, 
all  contracts  which  such  persons  make  for  compensation  to  themselves 
for  so  acting ;  and  this  is  the  contract  on  which  this  action  (so  far  as 
it  relates  to  brokerage)  is  brought. 

This  provision  of  the  statute,  so  construed,  is  in  aflSrmance  of  the 
right  of  the  mayor  and  aldermen  to  admit  brokers,  which  appears  to 
have  existed  in  the  earliest  times,  and  that  for  the  convenience  of  trade 
and  the  public  good,  as  may  be  collected  from  the  statute  13  Ed.  1,  st. 
5,  and  the  recitals  in  the  1  Jac.  1,  c.  21,  and  in  the  8  &  9  "Wm.  3,  c.  32. 

The  distinction  between  this  and  the  case  of  ^x  parte  D3ster,  2 
Rose's  Bankrupt  Cases,  349,  which  was  cited  on  behalf  of  the  plaintiff 
is  very  clearly  explained  by  Lord  Eldon  in  his  judgment.  The  prohi- 
bition to  act  without  admission,  is  statutory  ;  the  regulations  adopted 
by  the  mayor  and  court  of  aldermen  in  the  case  of  admitted  brokers 
are  not ;  they  are  purely  municipal,  and  have  not  the  force  of  a  general 
law  ;  the  only  consequences  of  their  violation  are  those  which  the  regu 
lations  prescribe. 

One  other  case  cited  for  the  plaintiff  remains  to  be  noticed  ;  it  is  that 
of  Greraaire  v.  Le  Clerc  Bois  Valon,  2  Camp.  144,  in  which  Lord  Ellen- 
borough  held  that  the  plaintiff  could  recover  for  surgery  and  medicines, 
though  he  had  not  been  admitted  pursuant  to  the  statute  3  Hen.  8,  c. 
11,  s.  1.  It  is  certainl}'  difficult  to  reconcile  this  case  with  the  rule 
above  laid  down,  for  the  provisions  of  that  statute  were  clearly  meani 
to  secure  to  the  public  skilful  practitioners  in   surgerj'  and  medicine : 
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but,  on  a  motion  for  a  new  trial,  the  Court  of  King's  Bench  do  not 
appear  to  have  sanctioned  the  doctrine  of  Lord  Ellenborough,  for  the}' 
disposed  of  the  case  on  another  ground,  namely,  that  there  was  no 
proof  that  the  plaintiff  had  not  been  dul}'  licensed.  We  therefore 
think  that  case  is  not  a  binding  authorit}' ;  and,  for  the  reasons  above 
given,  are  of  opinion  that  the  rule  must  be  discharged. 

Eule  discharged} 


JOHN  BISBEE  v.  MARY  McALLEN. 

Minnesota  Supreme  Court,  August  28,  1888. 

[Reported  in  39  Minnesota,  143.] 

Vanderburgh,  J.  The  question  presented  for  consideration  in  this 
case  is  raised  upon  the  sufficiency  of  the  second  defence  set  up  in  the 
answer,  where  it  appears  that  the  goods  alleged  to  have  been  sold  to 
the  defendant,  and  for  the  price  of  which  this  action  is  brought,  were 
sold  by  weight  and  measurement,  and  that  such  weight  and  measure- 
ment were  unlawfully  ascertained  and  fixed  by  certain  unsealed  meas- 
ures, scales,  and  weights,  which  had  never  been  proved,  tested,  or 
sealed,  as  required  by  the  statute.  Under  Gen.  St.  1878,  c.  21,  §  11, 
a  sale  of  goods,  wares,  and  merchandise  by  an}'  scale-beam,  steelyard, 
weight,  or  measure,  not  proved  and  sealed  in  accordance  with  the  pro- 
visions of  that  chapter,  is  made  a  misdemeanor,  and  subjects  the  person 
making  such  sale  to  a  penalty  of  not  less  than  five  nor  more  than  one 
hundred  dollars.  The  provision  for  a  penalty  in  this  section  implies  a 
prohibition  of  such  sales.  That  is  to  say,  if  goods  are  sold  by  weight 
or  measure,  the  law  absolutely  requires  that  the  scales  or  measures 
used  should  be  approved  by  the  sealer  of  weights  and  measures  for  the 
county,  as  the  statute  provides. 

It  stands  admitted  upon  the  record,  then,  in  this  case,  that  the  sale 
in  question  here,  as  made,  was  prohibited,  and  in  violation  of  the 
statute.  The  weighing  or  measuring  is  not  a  collateral  matter,  but 
is  directly  involved  in  the  act  of  selling  and  the  contract  of  sale.  It 
regulates  the  quantity  to  be  deUvered  and  the  amount  to  be  paid. 
And  where  the  statute  has   in  view  the  prevention  of  fraud  by  the 

1  In  the  following  cases  it  was  held  to  afford  no  defence  to  a  contract  that  it  was 
made  in  violation  of  a  revenue  law. 

Johnson  v.  llud.son,  11  East,  180;  Brown  v.  Duncan,  10  B.  &  C.  93 ;  Smith  v.  Maw- 
hood,  U  M.  &  W.  452;  Larneil  v.  Andrews,  106  Mass.  435;  Mandlebaum  v.  Grego- 
vitch,  17  Nev.  87 ;  Corning  v.  Abbott,  54  N.  II.  469 ;  Ruckman  v.  Borgholz,  37  N.  J.  L. 
437  ;  Woodward  v.  Stearns,  10  Abb.  Pr.  n.  s.  395  (see  also  Griffith  v.  Wells,  3  Denio, 
226);  Rahter  i-.  First  I^at.  Bank,  92  I'a.  393  (see  also  Hcrtzley  v.  (ieigley,  196  Pa. 
419) ;  Aiken  i;.  Blaisdell,  41  Vt.  655.  But  see  contrn  Creckmore  v.  Chitwood,  7  Bush, 
317;  Harding  v.  llagar,  60  Me.  340,  63  Me.  515  (but  see  Randall  v.  Tuell,  89  Me. 
442,448);  Cnrran  r.  Down.s,  3  Mo.  App.  468;  Hall  v.  Bishop,  3  Daly,  109;  Best  v. 
Bander,  29  How.  Pr.  489 ;  Condon  v.  Walker,  1  Yeates,  483 ;  Sewell  v.  Richmond, 
Taylor  (U.  C.  K.  B.)  423;  Mullen  v.  Kerr,  6  U.  C.  Q.  B.  (o.  s.)  171. 
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seller,  then,  though  there  be  nothing  but  a  penalty,  a  contract  which 
infringes  the  statute  cannot  be  upheld.  Griffith  v.  Wells,  3  Denio,  226, 
and  cases ;  Lewis  v.  Welch,  14  N.  H.  294.  Here  the  intent  of  the 
statute  is  clearly  to  prevent  sales  b}'  unproved  and  unsealed  scales  or 
measures,  and  its  object  is  undoubtedly  to  protect  the  public  from 
fraud  or  imposition  by  the  use  of  false  or  inaccurate  balances  and 
measurements.  It  covers  all  cases  of  sales  by  weight  or  measure, 
and  this  case  is  clearly  within  it.  The  doctrine  appears  to  be  too  well 
settled  to  require  extended  discussion.  Brackett  v.  Hoyt,  29  N.  H.  264  ; 
Smith  V.  Arnold,  106  Mass.  269  ;  Woods  r.  Armstrong,  54  Ala.  150 
(25  Am.  Rep.  671,  notes  and  cases)  ;  IngersoU  v.  Randall,  14  Minn.  304 
(400) .  In  some  cases  a  remedy  has  been  suggested  and  recognized 
outside  the  prohibited  contract.  Pratt  v.  Short,  79  N.  Y.  437,  445. 
But  no  such  question  is  involved  in  this  case.  In  respect  to  defences 
of  this  kind,  we  adopt  the  language  of  the  court  in  Lewis  v.  Welch, 
supra  :  "  The  objection  that  the  contract  is  illegal  as  between  the 
parties  is  never  verj'  creditable  to  him  who  makes  it.  But  it  is  not  out 
of  favor  to  him  that  the  objection  is  sustained,  but  from  regard  to  the 
law.  The  advantage  he  derives  from  it  is  altogether  accidental."  The 
supposed  hardships  of  particular  cases  must  yield  to  the  general  pur- 
poses of  the  act,  and  the  modification  of  the  law,  if  anj-  shall  be  found 
necessary,  must  be  by  the  legislature.  Order  affirmed.^ 

1  Law  V.  Hodson,  II  East,  300;  Little  v.  Poole,  9  B.  &  C.  192;  Forster  u.  Taylor, 
5  B.  &  Ad.  887  ;  Miller  v.  Ammon,  145  U.  S.  421 ;  Hawkins  v.  Smith,  2  Cr.  C.  C.  173  ; 
Thompson  v.  Milligan,  2  Cr.  C.  C.  173;  Lang  v.  Lynch,  38  Fed.  Rep.  489;  Gnnter  v. 
Leckey,  30  Ala  591 ;  Pacific  Guano  Co.  v.  Mullen,  66  Ala.  582;  Merriman  v.  Knox, 
99  Ala.  93;  Gardner  v.  Tatum,  81  Cal.  370;  Kleckley  v.  Leyden,  63  Ga.  215;  John- 
ston V.  McConnell,  65  Ga.  129  ;  Lorentz  v.  Conner,  69  Ga.  761  ;  Tedrick  i:  Hiner,  61 
111.  189;  East  St.  Louis  v.  Freels,  17  111.  App.  338;  Hustis  v.  Picklands,  27  111.  App. 
270;  Richardson  v.  Brix,  94  la.  626;  Dolson  v.  Hope,  7  Kan.  161  ;  Vannoy  v.  Patton, 
5  B.  Mon.  248;  Mabry  v.  Bullock,  7  Dana,  337  ;  Bull  v.  Harragan,  17  B.  Mon.  349; 
Buxton  V.  Hamblen,  32  Me.  448 ;  Durgin  v.  Dyer,  68  Me.  143  ;  Richmond  v.  Foss,  77 
Me.  590;  Black  i-.  Security  Mut.  Assoc.,  95  Me.  35;  Miller  i;.  Post,  1  Allen,  434; 
Libby  v.  Downey,  5  Allen,  299;  Wheeler  v.  Russell,  17  Mass.  257;  Hewes  v.  Platts, 
12  Gray,  143;  Smith  v.  Arnold,  106  Mass.  269;  Sawyer  v.  Smith,  109  Mass.  220; 
Eaton  I'.  Kegan,  114  Mass.  433;  Prescott  v.  Battersby,  119  Mass.  285;  Loranger  v. 
Jardine,  56  Mich.  518;  Solomon  v.  Dreschler,  4  Minn.  278;  Buckley  v.  Humason, 
50  Minn.  195;  Pray  v.  Burbank,  10  N.  H.  377;  Lewis  v.  Welch,  14  N.  H.  294;  Cald- 
well I'.  Wentworth,  14  N.  H.  431  ;  Doe  i-.  Burnhara,  31  N.  H.  426;  Griffith  v.  Wells, 
3  Denio,  226;  Covington  v.  Threadgill,  88  N.  C.  186;  Holt  v.  Green,  73  Pa.  198; 
Johnson  v.  Hulings,  103  Pa.  498;  Swing  v.  Munson,  191  Pa.  582;  McConnell  v. 
Kitchens,  20  S.  C.  430 ;  Stephenson  v.  Ewing,  87  Tenn.  46  ;  Bancroft  v.  Dumas,  21  Vt. 
456  ;  Gorsuth  v.  Butterfield,  2  Wis.  237,  ace.  See  also  Singer  Mfg.  Co.  v.  Draper, 
103  Tenn.  262. 

Compare  Harris  v.  Runnels.  12  How.  79;  The  Manistee,  5  Bias.  381  ;  The  Charles 
E.  Wisewall,  74  Fed.  Rep.  802 ;  Pangborn  v.  Westlake,  36  la.  547  ;  Coombs  v.  Emery, 
14  Me.  404;  Ritchie  r.  Roynton,  114  Mass.  431;  Honck  r.  Wright,  77  Miss.  476; 
Drake  i-.  Siebold,  81  Hun,  178;  Strong  v.  Darling,  9  Ohio,  201 ;  Niemeyer  v.  Wright, 
76  Va.  239 ;  National  Distilling  Co.  v.  Cream  City  Importing  Co.,  86  Wis.  352. 
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MILLWARD   V.  LITTLEWOOD. 
In  the  Exchequer,  November  6,  1850. 

[Reported  in  5  Exchequer,  775.] 

Assumpsit.  The  declaration  stated,  that  on,  &c.,  in  consideration 
that  the  plaintiff,  being  sole  and  nnmarried,  had,  at  the  defendant's 
request,  promised  the  defendant  to  marr^'  him,  the  defendant  promised 
the  plaintiff  to  marry  her.  Averment,  that  the  plaintiff  hath  always, 
from  the  time  of  the  making  of  the  defendant's  promise,  for  a  reason- 
able time,  to  wit,  until,  &c.,  continued  and  still  is  unmarried,  and  was, 
from  the  time  of  the  defendant's  promise  until  the  discovery  hereinafter 
mentioned,  ready  and  willing  to  marry  the  defendant.  That  after  the 
making  of  the  defendant's  promise,  and  before  the  commencement  of 
this  suit,  to  wit,  on  &c.,  the  plaintiff  discovered  that  the  defendant  was 
then  married,  to  wit,  to  one  Hannah  Littlewood  ;  and  that  the  defend- 
ant, at  the  the  time  of  making  his  promise,  and  from  thence  hitherto, 
hath  been  and  still  is  married ;  and  that  the  plaintiff  had  not,  at  the 
time  of  the  defendant's  then  promise,  any  notice  of  the  defendant's 
then  marriage. 

Pleas,  first,  non-assumpsit ;  secondly,  that  the  plaintiff  had  notice  of 
the  defendant's  marriage. 

At  the  trial,  before  Parke,  B.,  at  the  last  Chester  Summer  Assizes, 
the  jury  found  a  verdict  for  the  plaintiff,  damages  £200. 

Herbert  Jones,  Serjt.,  now  moved  to  arrest  the  judgment.  It  is 
conceded  that  this  case  is  similar  to  Wild  v.  Harris,  7  C.  B.  999, 
where  the  declaration  alleged  that,  in  consideration  that  the  plaintiff, 
being  unmarried,  had  promised  the  defendant  to  marry  him  within 
a  reasonable  time,  the  defendant  promised  the  plaintiff  to  marry  her 
within  a  reasonable  time ;  that  the  plaintiff  remained  unmarried,  and 
had  always,  until  she  had  notice  that  the  defendant  was  married,  been 
ready  and  willing  to  marry  him  ;  that,  although  a  reasonable  time  had 
elapsed,  the  defendant  had  not  married  the  plaintiff,  but,  on  the  con- 
trary, the  defendant,  at  the  time  of  his  promise,  was  and  still  is  married 
to  another  woman  ;  and  on  the  motion  in  arrest  of  judgment,  the  Court 
of  Common  Pleas  held  that  the  declaration  disclosed  a  sufficient  con- 
sideration for  the  defendant's  promise  ;  at  the  same  time  observing  that 
it  was  not  absolutely  impossible  of  performance,  for  the  defendant's 
wife  might  have  died  within  a  reasonable  time.  The  only  difference 
between  that  case  and  the  present  is  that  there  the  promise  alleged  was 
to  marry  within  a  reasonable  time,  here  it  is  to  marr}^  generally.  It  is 
submitted,  however,  that  the  case  of  Wild  v.  Harris  cannot  be  supported. 
A  contract  of  this  kind  is  contra  bonos  mores,  and  against  public 
policy.  The  language  of  Lord  Mansfield,  in  Holman  i'.  Johnson,  Cowp. 
343,  with  reference  to  immoral  and  illegal  contracts,  applies  here. 
Besides,  at  the  time  of  the  promise,  the  defendant  could  not  perform 
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it,  and  therefore  the  promise  is  void.  The  Court  of  Common  Pleas 
founded  their  judgment  on  the  authorit}'  of  Brooke's  Abridgment,  tit. 
"Conditions,"  fol.  152  b,  pi.  119.  That,  however,  professes  to  be  an 
abridgment  of  the  case  in  40  Ass.  13,  where  the  reporter  adds,  "qitcere 
de  isto  judicio  ;  for  it  seems  that  the  condition  was  void,  because  the 
feoffee  had  a  wife  at  tlie  time."  [Parke,  B.  —  In  Fitz.  Nat.  Brev.  p.  205, 
H.,  it  is  said,  "  A  woman  enfeoffed  a  man  upon  condition  that  he  should 
take  her  to  wife,  and  he  had  a  wife  at  the  time  of  the  feoffment,  and 
afterwards,  the  woman,  for  not  performing  the  condition,  entered  again 
into  the  land  upon  the  second  feoffee,  and  her  entry  was  adjudged 
lawful,  and  the  condition  good."     Anno  40  Ed.  3,  Lib.  Ass.] 

Pollock,  C.  B.  There  ought  to  be  no  rule.  The  case  of  Wild  v. 
Harris  does  not  in  substance  differ  from  this.  Therefore,  as  there  is 
the  judgment  of  a  court  of  co-ordinate  jurisdiction  upon  the  express 
point,  I  feel  myself  bound  b}'  it,  and  must  leave  the  parties  to  question 
that  decision  in  a  Court  of  Error.  I  own,  however,  that  I  am  disposed 
to  differ  from  the  authorities  which  have  been  referred  to.  I  think 
it  is  inconsistent  with  that  affection  which  ought  to  subsist  between 
married  persons  that  a  man  should,  while  his  wife  is  alive,  promise  to 
marr}'  another  woman  after  his  wife's  death.  Nothing  but  the  judgment 
of  the  highest  tribunal  will  compel  me  to  think  that,  by  the  law  of  the 
land,  such  a  promise  is  good. 

Alderson,  B.  It  is  unnecessary  to  decide  whether  a  promise  b}'  a 
man  to  marry  a  woman  after  his  wife's  death  is  good,  because  here  it  is 
found  as  a  fact  that  the  plaintiff  had  no  knowledge  that  the  defendant 
was  married.  In  my  opinion  the  difficulty  arises  in  respect  of  the 
promise  alleged  being  a  promise  to  marry  within  an  indefinite  time. 
What  was  decided  by  the  recent  ease  in  the  Court  of  Common  Pleas,  I 
think,  was  rightly  decided. 

Parke,  B.  I  entirel}^  concur  in  what  has  been  said  by  the  Court  of 
Common  Pleas  in  Wild  v.  Harris.  The  promise  by  the  defendant  to 
marry  the  plaintiff  implies,  on  his  part,  that  he  is  then  capable  of  mar- 
rying, and  he  has  broken  that  promise  at  the  time  of  making  it.  The 
consideration  to  support  the  promise  is,  that  the  plaintiff,  at  the  request 
of  the  defendant,  engaged  to  marry  him  within  a  reasonable  time,  and 
therefore  she  remained  unmarried  ;  and  that  is  a  sufficient  considera- 
tion to  bind  the  defendant.  It  is  unnecessary  to  express  any  opinion 
whether  a  promise  by  a  married  man  to  marry  a  woman  after  his  wife's 
death  is  valid  or  not.  The  passage  in  Fitzherbert's  Abridgment  tends 
to  show  that  it  is  a  good  promise.  Here,  however,  it  is  enough  to  say 
that  there  is  a  sufficient  consideration  for  the  defendant's  promise, 
namel}',  that  the  plaintiff  remained  unmarried  ;  and  if  she  discovered, 
on  the  da}'  after  the  defendant's  promise,  that  he  was  a  married  man,  I 
should  nevertheless  say  that  the  consideration  would  be  suflScient. 

Mule  refused. 

1  Wild  V.  Harris,  7  C.  B.  999 ;  Daniel  v.  Bowles,  2  C  &  P.  553  ;  Paddock  i-.  Robin- 
son, 63  111.  99,  100;  Davis  v.  Pryor,  3  Ind.  Tj.  396;  Kelley  v.  Riley,  106  Mass.  339.- 
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WAUGH  V.  MORRIS. 

In  the  Queen's  Bench,  January  24,  1873. 
[Reported  in  Law  Reports,  8  Queen's  Bench,  202.] 

Blackburn,  J.  This  is  an  action  brought  by  the  owner  of  a  ship 
against  the  charterer  for  detaining  the  ship,  in  which  the  plaintiff  has 
obtained  a  verdict,  subject  to  leave  to  move  to  enter  the  verdict  for  the 
defendant,  if  the  facts  proved  establish  a  plea  of  illegality. 

On  the  trial  before  the  Lord  Chief  Justice  the  material  facts  appeared 
to  be,  that  the  charter-party  was  made  in  France  on  the  7th  of  October, 
1871,  between  the  agent  of  the  defendant  and  the  master  of  the  ship. 

By  the  charter-party  it  was  stipulated  that  the  ship,  then  at  Trouville, 
a  port  in  France,  should  there  load  a  cargo  of  pressed  hay  and  proceed 
therewith  direct  to  London ;  and  a  term  in  the  charter-party  was  to 
the  effect  that  all  cargo  should  be  brought  and  taken  from  the  ship 
alongside. 

The  defendant's  agent  verbally  told  the  master  that  the  consignees 
would  require  the  hay  to  be  delivered  to  them  at  a  particular  wharf  in 
Deptford  Creek,  and  that  he  should  proceed  there  on  his  arrival  in  Lon- 
don, and  this  the  master  promised  to  do. 

On  arriving  in  the  Thames  the  master  proposed  to  proceed  to  the 
wharf,  but  then  for  the  first  time  learned  that  by  an  Order  in  Council, 
made  under  the  authority  of  the  Cattle  Diseases  Act,  France  was  de- 
clared to  be  an  infected  countr}',  and  it  was  made  illegal  to  land  in 
Great  Britain  any  hay  brought  from  that  country.  He  could  not  there- 
fore proceed  to  the  wharf  and  there  deliver  the  cargo,  for  that  would 
have  been  landing  the  hay,  and  illegal.  After  some  delay  the  defen- 
dant received  the  cargo  from  alongside  the  ship  in  the  river  into  another 
vessel  and  exported  it.  There  was  no  legal  objection  to  this  being 
done,  but  during  the  interval  eighteen  days  beyond  the  lay-days  elapsed, 
and  it  was  for  this  detention  that  the  plaintiff  recovered. 

It  appeared  that  the  Order  in  Council  had  been  made  and  puV)lished 
before  the  charter-party  was  entered  into,  but  that  in  fact  neither  the 
master  of  the  ship  nor  the  defendant's  agent  was  aware  that  it  had 
been  made. 

A  rule  was  obtained,  which  was  argued  in  Michaelmas  Term  before 
my  Lord  Chief  Justice,  my  brother  Mellor,  and  myself,  when  the  court 
took  time  to  consider. 

We  are  of  opinion  that  the  rule  should  be  discharged.  The  charter- 
party  provides  that  the  cargo  was  to  be  taken  from  alongside  ;  and 
that  being  so,  the  consignee  might  select  any  legal  and  reasonable 
place  within  the  port  at  which  to  take  it  from  alongside.     He,  by  his 

Stevenson  v.  Pettis,  12  I'hila.  468;  Coover  v.  Davenport,  1  Heisk.  368,  ace.  In  Blau- 
inacher  v.  Saal,  29  Barb.  22,  and  Pollock  v.  Sullivan,  ."JS  Vt.  507,  it  was  held  that  an 
action  of  tort  for  deceit  would  lie,  but  not  an  action  for  breach  of  contract. 
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agent  in  France,  named  this  wharf,  which  he  supposed,  erroneously,  to 
be  a  legal  place,  and  the  master,  under  the  same  mistake,  assented  to 
this,  as  indeed  he  would  have  had  no  right  to  refuse,  if  it  had  really 
been  a  legal  place.  But  when  it  turned  out  that  the  defendant  had 
named  a  place  for  the  performance  of  the  contract  where  the  perform- 
ance was  impossible,  because  illegal,  that  did  not  put  an  end  to  the 
contract,  if  the  performance  in  any  other  wa}'  was  legal  and  practi- 
cable. In  the  present  case  the  performance  by  receiving  the  cars^o 
alongside  in  the  river  without  landing  it  at  all  was  both  legal  and 
practicable.  See  "The  Teutonia,"  L.  R.  4  P.  C.  171,  a  case  which 
would  have  been  precisely  in  point,  if  the  Order  in  Council  rendering 
the  landing  illegal  had  come  into  operation  after  the  contract  was  made 
instead  of  before. 

It  was  on  the  fact  that  the  Order  in  Council  existed  at  the  time  the 
contract  was  made  that  the  argument  for  the  defendant  was  mainly 
grounded. 

It  was  said  that  the  intention  of  both  parties  was,  that  the  hay  was  to 
be  landed,  that  therefore  they  intended  to  violate  the  law,  and  that  it 
may  be  shown  b}'  extraneous  evidence  that  a  contract,  on  the  face  of  it 
perfectly  legal,  is  void  because  made  with  intent  to  violate  the  law,  and 
that  ignorance  of  the  law  makes  no  difference.  But  we  think,  in  the 
first  place,  that  it  is  a  mistake  to  say  that  the  plaintiff  intended  that  the 
hay  should  be  landed.  He  no  doubt  contemplated  and  expected  that 
the  hay  would  be  landed,  for,  except  under  ver}'  unusual  circumstances, 
hay  is  not  brought  into  the  Thames  for  an}^  other  object ;  but  all  that 
the  ship-owner  bargained  for,  and  all  that  he  can  properl}^  be  said  to  have 
intended  was  that,  on  the  arrival  of  the  ship  in  London,  his  freight  should 
be  paid,  and  the  hay  taken  out  of  his  ship.  If,  unexpectedly,  there  had 
arisen  a  great  demand  for  hay  abroad,  like  that  which  existed  when  oui 
army  was  in  the  Crimea,  the  consignee  might  have  transshipped  the  hay 
and  exported  it  without  the  ship-owner  having  the  slightest  ground  foi 
complaining  that  his  intention  was  frustrated.  We  agree  that  a  con- 
tract, lawful  in  itself,  is  illegal  if  it  be  entered  into  with  the  object  that 
the  law  should  be  violated ;  if,  as  it  is  expressed  in  Pearce  v.  Brooks, 
L.  R.  1  Ex.  213,  it  is  done  for  the  very  object  of  satisfying  an 
illegal  purpose,  or,  as  it  is  expressed  in  McKinnell  v.  Robinson,  3  M. 
&  W.  at  p.  442,  "  for  the  express  purpose  of  a  violation  of  the  law." 
But  in  the  present  case  the  ship-owner  never  did  even  contemplate  or 
believe  that  the  defendant  would  violate  the  law.  He  contemplated 
that  the  defendant  would  land  the  goods,  which  he  thought  was  lawful ; 
but  if  he  had  thought  at  all  of  the  possibilit}'  of  the  landing  being  pro- 
hibited, he  would  probably  have  expected  that  the  defendant  would  in 
that  case  not  violate  the  law.  And  he  would  have  been  right  in  fact  in 
that  expectation,  for  the  defendant  did  not  attempt  to  land  the  goods. 

We  quite  agree  that,  where  a  contract  is  to  do  a  thing  which  cannot 
be  performed  without  a  violation  of  the  law,  it  is  void,  whether  the  par- 
ties knew  the  law  or  not.      But  we  think  that,  in  order  to  avoid  a  con- 
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tract  which  can  be  legally  performed,  on  the  ground  that  there  was  an 
intention  to  perforno  it  in  an  illegal  manner,  it  is  necessary  to  show  that 
there  was  the  wicked  intention  to  break  the  law ;  and,  if  this  be  so,  the 
knowledge  of  what  the  law  is  becomes  of  great  importance. 

No  one  could  for  a  moment  contend  that,  if  everything  which  hap- 
pened in  France  had  happened  within  the  jurisdiction  of  our  countr}', 
the  plaintiff  and  defendant's  agent  could  have  been  successfully  indicted 
for  a  conspiracy  to  violate  the  law  by  landing  these  goods ;  for  there 
would  have  been  a  want  of  mens  rea.  And  it  seems  to  us  that  the 
mens  rea  is  as  necessar}'  to  avoid  a  contract  which  can  be  legally  per- 
formed, because  when  it  was  made  it  was  with  the  object  of  satisfying  an 
illegal  purpose,  as  it  is  to  render  the  parties  criminally  responsible. 

Mule  discharged. 


MARTIN  ROSENBAUM,  Plaintiff  in  Error,  v.  UNITED 
STATES  CREDIT  SYSTEM  COMPANY,  Defendant  in 
Error. 

New  Jersey  Court   of  Errors  and  Appeals,  June  28,  1900 — 
January  25,  1901. 

l^Reported  in  G5  New  Jersey  Law,  255.] 

Collins,  J.^  On  December  1,  1892,  the  defendant,  a  New  Jersey 
corporation  engaged  in  the  business  of  indemnifying  against  losses  on 
credits,  made  a  written  contract  with  the  plaintiff  appointing  him  its 
agent  in  and  for  the  State  of  Massachusetts  for  the  term  of  five  j'ears, 
for  a  percentage  on  the  amount  of  business  secured  as  his  compensa- 
tion. The  plaintiff,  on  his  part  in  said  written  contract,  agreed  to  act 
as  such  agent  for  the  term  named  and  to  procure  business  to  an  extent 
stated  each  quarter  —  failing  which  the  defendant  might,  at  its  option, 
terminate  the  contract ;  and  further  agreed  that  should  he  cease  to  be 
the  defendant's  agent,  he  would  not  engage  in  like  business  for  three 
years  thereafter.  On  September  4,  1894,  the  defendant  was  adjudged 
insolvent  and  a  receiver  was  appointed  for  its  creditors  and  stockhold- 
ers. On  October  2,  1894,  its  charter  was  forfeited,  except  for  the  pur- 
pose of  collecting  and  distributing  its  assets.  The  plaintiff  presented 
to  the  receiver  a  claim  for  damages  for  breach  of  said  contract.  The 
claim  being  disputed,  the  Chancellor  authorized  an  issue  or  issues  at 
law  to  determine  its  validit}-.  The  Supreme  Court  overruled  a  de- 
murrer by  the  plaintiff  to  a  plea  of  such  insolvency  and  forfeiture, 
but  on  writ  of  error  it  was  adjudged,  by  this  court,  that  there  was 
a  breach  of  the  contract,  and  that  the  forfeiture  of  the  defendant's 
charter  would  not  bar  recovery  of  damages  for  such  breach.     Rosen- 

^  Portions  of  tliia  opinion  arc  omitted  in  which  it  was  held  that  the  plaintiff's  agree- 
ment not  to  engage  in  sinailar  hii.siness  for  three  years,  even  if  uiienforceaUle,  did  not 
invalidate  the  rest  of  the  contract,  and  in  which  the  provisions  of  the  MasBachasette 
statute  referred  to  are  stated. 
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baum  V.  United  States  Credit  System  Co.,  32  Vroom,  543,  reversing 
31  id.  294. 

Tlie  Supreme  Court  bad  also  decided  to  overrule  the  plaintiff's 
demurrer  to  a  plea  that  the  business  of  the  defendant  was  unlawf':! 
in  Massachusetts  ;  but  after  the  announcement  of  the  decision  that  plea 
was  withdrawn,  as  were  also  certain  other  pleas  held  to  be  faulty,  so 
that  the  judgment  reviewed  went  only  on  the  plea  of  insolvency  and 
forfeiture.  After  the  reversal  the  pleadings  were  recast  and  the  cause 
proceeded  to  issue  of  fact.  Trial  was  had  in  the  Essex  Circuit,  result- 
ing in  a  verdict  for  the  plaintiff,  which  was  set  aside  and  a  new  trial 
ordered  by  the  Supreme  Court  in  banc.  The  report  of  the  decision  is  in 
35  Vroom,  35.  Legal  questions  only  were  discussed  —  first,  whether  the 
plaintiffs  agreement  not  to  engage  in  business  like  that  of  the  defend- 
ant for  three  years  after  he  should  cease  to  be  its  agent  invalidated  the 
entire  contract,  and  second,  the  effect  of  alleged  unlawfulness  in  Mas- 
sachusetts of  such  business,  a  plea  of  that  purport  having  been  renewed. 
The  first  question  was  decided  in  favor  of  the  plaintiff  on  the  authority 
of  Fishell  v.  Graj',  31  Vroom,  5.  The  second  question  was  decided  in 
favor  of  the  defendant.  Under  the  pleadings,  as  recited  in  the  opinion 
read  b}'  Mr.  Justice  Van  Sj'ckel,  the  unlawfulness  alleged  was  not  dis- 
puted. The  court's  decision  was  merel}-  that  the  plaintiff's  ignorance 
of  it  gave  him  no  right  of  action  for  breach  of  the  contract,  but  that 
concealment  from  him  by  the  defendant  of  its  knowledge  of  it  would 
entitle  him  to  damages,  in  tort,  under  pleadings  to  be  moulded  accord- 
ingly.^ Before  the  new  trial,  now  the  subject  of  review,  I  judge  that 
new  replications  and  subsequent  pleadings  were  filed.  In  the  present 
record  the  first  plea  is  non  est  facUim,  on  which  issue  is  joined.  The 
second  plea  is  that  the  contract  is  void  because  a  part  of  the  consider- 
ation for  the  defendant's  agreement  was  an  agreement,  b}'  the  plaintiff, 
not  to  engage,  for  three  years  after  he  should  cease  to  be  agent  for  the 
defendant,  in  any  business  like  that  of  the  defendant,  which  restriction 

*  The  conclusion  of  the  opinion  is  as  follows : 

"  We  are  therefore  of  the  opinion  that  it  was  correctly  ruled  in  Rosenbaum  v.  Credit 
System  Co.,  31  Vroom,  294,  that  no  action  can  be  maintained  for  failure  to  employ  the 
plaintiff  to  do  an  act  for  which  he  was  punishable  by  the  Massachusetts  law. 

"  Rosen baum's  compensation  was  to  be  a  percentage  upon  the  amount  of  bu.iiness  he 
transacted.  He  could  not  be  compelled  to  do  acts  forbidden  by  law,  nor  can  he  require 
the  company  to  pay  him  for  services  which  he  cannot  render  because  the  law  forbids 
under  a  penalty. 

"  But,  iissuming  that  the  plaintiff  did  not  know  of  the  existence  of  the  Massachusetts 
law,  and  that  the  defendant  company  did  have  knowledge  of  it  when  the  contract  was 
entered  into,  a  different  question  is  presented.  In  that  case  it  was  clearly  a  fraudulent 
act  on  the  part  of  the  defendant  company  to  engage  the  defendant  in  a  five  years' 
contract,  from  wliich  the  company  knew  he  could  derive  no  advantage,  and  the  fraud 
wrts  more  pronounced  in  the  fact  that  the  plaintiff,  in  ignorance  of  the  situation,  was 
induced  to  enter  into  a  contract  to  engage  for  a  long  period  in  the  transaction  of  a 
business  which  would  subject  him  to  heavy  penalties. 

"  For  damages  flowing  from  the  alleged  fraud,  if  proven,  the  plaintiff  may  maintain 
his  suit." 
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is  alit'ged  to  be  unreasonable.  The  replication  is  that  the  restriction  was 
reasonable,  and  on  this  issue  is  joined.  The  third  plea  sets  out,  m  ex- 
te7iso,  the  statute  of  Massachusetts,  hereinafter  referred  to,  and  avers 
that  the  business  of  the  defendant,  for  which  the  plaintiff  was  agent, 
was,  at  the  time  of  the  contract,  unlawful  in  that  State.  To  this  plea 
there  are  four  replications.  The  first  avers  that,  at  the  time  of  the  con- 
tract, the  plaintiff  was  a  resident  of  Illinois,  and  ignorant  of  the  laws 
of  Massachusetts  ;  the  second  avers  to  the  same  effect,  and  also  that 
the  defendant  was  cognizant  of  those  laws,  and  had  been  refused  a 
license  to  transact  its  business  in  Massachusetts,  which  matters  it 
fraudulently  concealed  from  the  plaintiff;  the  third  avers  that  the 
defendant  knew  and  the  plaintiff  was  ignorant  of  the  laws  of  Mas- 
sachusetts, and  the  fourth  avers  that  defendant's  business  was  not 
unlawful  in  that  State.  Issue  is  tendered  on  these  several  replications, 
by  divers  rejoinders  concluding  to  the  country,  and  accepted  by  formal 
similUe7\ 

At  the  new  trial  the  evidence  at  the  former  trial  was  used  by  consent. 
The  plaintiff  moved  to  mould  the  pleadings  so  as  to  present  an  issue 
of  tort,  but  the  learned  trial  judge  refused  to  make  order  to  that  effect, 
and  his  ruling,  being  discretionar}',  is  not  reversible.  Verdict  in  favor 
of  the  defendant  was  directed  on  the  third  plea,  and  the  bill  of  excep- 
tions of  the  plaintiff  presents  this  direction,  for  our  review,  under  the 
present  writ  of  error  brought  on  the  consequent  judgment  against  him. 

On  the  first  plea  a  case  was  made  by  the  plaintiff  that  the  defendant 
did  not  attempt  to  confute,  and  no  support  for  the  direction  of  a  ver- 
dict is  claimed  under  that  plea.   .  .  . 

Nor  do  I  think  such  direction  can  stand  on  the  case  made  under  the 
third  plea,  which  alone  moved  the  learned  trial  judge  to  give  it. 

The  covenant  of  the  defendant  was  not  broken  because  of  any  sup- 
posed unlawfulness  of  the  business  contracted  for,  but  because  of  the 
defendant's  insolvency.  Nor  was  it  proved  that  the  business  was  in 
fact  unlawful.  Of  course  it  was  not  immoral,  or,  in  the  broad  sense, 
illegal,  but  it  is  claimed  that  in  Massachusetts  it  was  prohibited  by  the 
statute  pleaded.  .  .  .  The  proof  at  the  trial  was  that  before  the  defend- 
ant began  its  operations  in  Massachusetts,  the  Insurance  Commissioner 
had  ruled  that  its  business  was  not  insurance  within  the  definition  of 
the  statute,  and  that  no  certificate  of  authority  to  transact  it  was  neces- 
sary; and  that  the  plaintiff  entered  upon  his  agonc}'  as  soon  as  ap- 
pointed, and  without  interference  on  the  part  of  the  Massachusetts 
authorities,  transacted  a  business  of  large  volume  for  the  defendant, 
down  to  the  time  of  its  becoming  insolvent.  I  think,  therefore,  that 
the  plaintiff  was  entitled  to  have  a  jur}'  say  whether,  if  the  defendant 
had  not  become  insolvent  and  ceased  to  do  business,  he  would  not  have 
been  permitted  to  continue  in  his  agency,  and  on  that  ground,  award 
him  damages.  Siit)pose  the  term  of  the  contract  had  expired  and  the 
suit  brought  was  for  the  agreed  compensation.  Surely  an  unlawfulness 
merely  theoretical  would  afford  no  defence  to  the  action.    I  see  no  rea- 
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son  why  it  should  do  so  when  the  breach  of  contract  arises  only  from 
insolvency. 

For  all  practical  purposes  the  defendant's  business  was  lawful  in 
Massachusetts.  Nor  can  I  see  that  it  was  theoreticall}'  unlawful.  One 
of  the  purposes  for  which  the  formation  of  insurance  companies  is 
authorized  by  the  statute  pleaded  is  "to  guarantee  the  fidelity  of  per- 
sons in  positions  of  trust,  private  or  public,  and  to  act  as  surety  on 
official  bonds,  and  for  the  performance  of  other  obligations."  It  seems 
to  me  that  the  acting,  as  surety  for  the  performance  of  obligations  is 
exactl}'  the  defendant's  business  which  is  therefore  within  both  the 
definition  and  the  permission  of  the  statute.  If  this  view  be  correct, 
certificates  of  authority  for  the  company  and  its  agent  to  transact  it 
were  necessar\\  Those  it  behooved  the  defendant  to  procure,  and  it 
cannot  set  up  its  failure  to  do  so  as  an  excuse  for  the  breach  of  its 
contract  with  the  plaintiff.  But  we  are  referred  to  the  reported  case  of 
Claflin  V.  United  States  Credit  System  Co.,  165  Mass.  501,  decided 
April  1,  1896,  in  which,  it  is  alleged,  the  Supreme  Court  of  Massa- 
chusetts has  interpreted  the  statute  in  question,  and  has  held  that  the 
business  of  defendant  is  in  that  State  unlawful.  If  this  be  so,  the 
plaintiff's  suit  is  not  thereby  defeated.  No  doubt,  after  such  a  decision, 
the  business  could  no  longer  be  transacted  in  Massachusetts,  and  the 
plaintiff^s  profits  would  cease,  but  the  only  effect  in  the  present  suit 
would  be  on  the  extent  of  his  recovery. 

It  is  not  needful  to  go  farther  for  the  purposes  of  this  writ  of  error, 
but  it  should  be  pointed  out  that  the  decision  cited  is  not  authoritative 
beyond  the  point  that  the  business  of  the  defendant  was  insurance 
within  the  definition  of  the  Massachusetts  statute.  In  its  application 
of  that  adjudication  to  the  case  then  in  hand,  the  opinion  read  for  the 
court  is  ambiguous.  The  suit  was  brought  upon  one  of  the  defendant's 
contracts  of  indemnity,  and  recovery  was  contested  on  grounds  not 
stated  in  the  report  of  the  case.  The  court  ex  mero  motu  avoided  the 
contract,  saying:  "  The  contract  sued  on  seems  to  be  made  unlawful 
b}'  the  provisions  of  Stat.  1887,  ch.  214,  §  3,  both  for  the  reason  that 
the  defendant  had  not  been  admitted  to  transact  insurance  here  and 
because  insurance  of  credits  or  accounts  is  not  authorized  by  the  stat- 
ute." One  of  these  reasons  might  be  good,  but  both  could  not  be.  If 
credit  insurance  was  unlawful,  the  defendant  could  not  have  been  ad- 
mitted to  transact  it.  If  the  fact  that  defendant  was  not  so  admitted  in- 
fluenced the  decision,  the  other  reason  assigned  for  it  was  mere  dictum. 

Of  course,  a  plain  decision  of  the  Supreme  Court  of  a  State,  inter- 
preting one  of  its  statutes,  should,  after  its  rendition,  control  judicial 
interpretation  elsewhere,  but  I  think  the  decision  cited  leaves  the 
matter  in  hand  still  unsettled.  The  question  involved  was  not  argued, 
and  no  reference  is  made  in  the  opinion  to  the  authority  to  form  an  in- 
surance company  to  act  as  surety  for  the  performance  of  obligations. 
It  is  possil)le  that  that  provision  of  the  statute,  blended  as  it  is  with 
another  subject,  was  overlooked. 
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If,  before  the  retrial  of  this  action,  an  authoritative  judgment  of  the 
Supreme  Court  of  Massachusetts  that  credit  insurance  is  in  that  State 
unlawful  shall  be  pronounced,  its  effect  on  the  plaintiff's  recovery  must 
then  be  considered. 

I  shall  vote  to  reverse  the  present  judgment,  and  award  a  venire 
de  novo.^ 

Magie,  Chancellor  (dissenting).  I  am  constrained  to  dissent 
from  the  opinion  of  the  majority  of  the  court  in  this  case. 

The  ground  of  my  dissent  is  this  :  Rosenbaum,  by  this  action,  seeks 
to  liquidate  and  fix  the  damages  which  the  defendant  company  (an  in- 
solvent corporation)  should  be  charged  with,  for  the  non-performance 
of  a  contract  made  by  it  with  him.  The  contract  contemplated  the 
procurement  b}'  Rosenbaum  of  contracts  in  the  State  of  Massachusetts 
for  the  insurance  by  the  company  of  accounts  and  credits.  Such  con- 
tracts have  been  judicially  declared  b}'  the  courts  of  that  State  to  be 
unauthorized  and  unenforceable.  In  my  judgment,  it  is  immaterial 
whether  the  lack  of  authorit}-  to  make  such  contracts  was  properly  pre- 
dicted upon  the  omission  of  a  legislative  grant  or  not.  For  it  was  dis- 
tinctly decided  that  if  such  authority  has  been  given,  its  exercise  in 
that  State  was  unlawful,  unless  the  contracting  company  had  been 
admitted  to  transact  such  business  within  that  State  in  the  manner 
required  by  its  laws.  Claflin  v.  United  States  Credit  System  Co.,  165 
Mass.  501. 

As  it  appears  that  the  defendant  company  was  not  thus  admitted  to 
transact  business  in  that  State,  its  contracts  were  properly  held  to  be 
unlawful.  Damages  for  being  prevented  b}'  the  insolvency  of  the  com- 
pany from  procuring  contracts,  which  the  company  had  no  lawful 
authority  to  make,  cannot,  in  my  judgment,  be  recoverable. 

It  is  proper  to  add  that  the  question  before  us  was  not  involved  in 
the  previous  decisions  reported  in  31  Vroom,  294,  or  32  Id,  543. 

I  therefore  vote  to  affirm  the  judgment.^ 

1  Rocco  V.  Frapoli,  50  Neb.  665,  contra. 

2  Where  the  illegality  of  a  contract  resulted  from  facts  unknown  to  the  plaintiff,  he 
■was  allowed  relief  iu  Hotchkiss  v.  Dickson,  2  Bligh,  348;  Congress  Spring  Co.  v. 
Knowlton,  103  U.  S.  49;  Pullman  Palace  Car  Co.  v.  Central  Transportation  Co.,  65 
Fed.  Rep.  158;  Mobile,  &c.  R.  R.  Co.  v.  Dismukes,  94  Ala.  131  (but  see  Gulf,  &c.  Ry. 
Co.  I'.  Hefley,  158  U.  S.  98;  Southern  Ry.  Co.  v.  Harrison,  119  Ala.  539;  Gerber  v. 
Wabash  R.  R.  Co.,  63  Mo.  App.  145;  Wyrick  v.  Missouri,  &c.  Ry.  Co.,  74  Mo.  App. 
406);  Masson  v.  Fales,  16  Mass.  332;  Emery  v.  Kenipton,  2  Gray,  257;  Beram  v. 
Kruscal,  18  N.  Y.  Misc.  479;  Riirkholder  v.  Beetem's  Adm.,  65  Pa.  496.  See  also 
Ilarse  v.  ]*earl  Life  Ass.  Co.,  [1903]  2  K.  B.  92;  Cranson  i;.  Go.ss,  107  Mass.  439; 
Miller  v.  Ilirschberg,  27  Greg.  522  ;  and  Millward  v.  Litttewood  »ud  note,  ante,  p.  552. 
Compare  Webster  v.  Sanborn,  47  Me.  471. 
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CHARLES   P.   BOWDITCH  and  another,   Trustees,   v.   NEW- 
ENGLAND  MUTUAL  LIFE  INSURANCE  COMPANY. 

In  the  Supreme  Judicial  Court  of  Massachusetts,  January  12  — 

March  1,  1886. 

[Reported  m  141  Massachusetts,  292.] 

Morton,  C.  J.  This  is  an  action  of  tort  in  the  nature  of  trover,  to 
recover  the  value  of  certain  negotiable  coupon  bonds  held  by  the 
defendant  as  collateral  security  for  several  promissory  notes  signed  by 
Sidney  W.  Burgess. 

Benjamin  F.  Burgess  held  the  bonds  in  dispute  as  trustee  under  the 
will  of  L3'sander  A.  Ellis,  deceased.  At  several  times  he  applied  to  the 
defendant  for  loans  of  money  upon  the  notes  of  his  son  Sidney,  offering 
these  bonds  as  collateral  security.  These  applications  were  submitted 
to  the  finance  committee,  a  committee  charged  with  the  duty  of  invest- 
ing the  funds  of  the  defendant  company',  which  passed  votes  author- 
izing the  several  loans,  and  these  votes  were  afterwards  approved  by 
the  directors.  Thereupon  Benjamin  F.  Burgess  delivered  the  bonds  to 
the  defendant,  and  received  the  amounts  of  the  loans. 

Benjamin  F.  Burgess  was  a  member  of  the  finance  committee,  and 
was  present  at  all  the  meetings,  but  neither  spoke  nor  voted  upon  the 
question  of  allowing  said  application.  The  other  members  of  the 
committee  knew  that  the  loans,  though  in  the  name  of  Sidnej'  W. 
Burgess,  were  for  the  benefit  of  said  Benjamin  F.  Burgess,  or  of  hig 
firm,  composed  of  himself  and  Walter  Burgess,  another  son. 

At  the  time  said  loans  were  made  and  said  bonds  received,  Benjamin 
F.  Burgess  and  his  firm  were  in  good  financial  standing,  and  the 
members  of  the  finance  committee,  except  said  Burgess,  made  the  loans 
and  took  the  security  without  anv  knowledge  or  suspicion  that  said 
securities  were  not  the  propert}-  of  said  Benjamin  F.  Burgess,  or  of 
said  firm,  and  in  the  belief  that  said  loans  were  abundantly  secured, 
and  were  wise  and  prudent  investments  of  the  funds  of  the  company. 
The  presiding  justice  of  the  Superior  Court,  who  heard  the  case  without 
a  jury,  has  found  that,  although  the  loans  were  in  form  loans  upon  the 
notes  of  Sidney  W.  Burgess,  Benjamin  F.  Burgess  was  in  fact  the 
borrower  of  the  funds  of  the  corporation  ;  and  that  said  Benjamin  F. 
Burgess  took  no  part,  on  behalf  of  the  corporation,  in  the  transactions 
in  which  said  loans  were  made. 

For  the  purposes  of  this  discussion,  we  treat  the  case  as  if  the  loans 
had  been  made  in  form  and  directly  to  Benjamin  F.  Burgess.  We  do 
not  understand  the  plaintiffs  to  contend  that  the  defendant  is  affected 
with  the  knowledge  of  Burgess  of  the  fraud  in  the  transfer  of  the  bonds 
in  di.spute.  Upon  this  point  the  case  of  Inneraritj-  v.  Merchant's 
VOL.  II.  — 36 
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National  Bank,  139  Mass.  322,  is  conclusive  against  them.  But  they 
•ontend  that  the  contract  between  Burgess  and  the  defendant  was 
illegal  and  void ;  and  that  the  defendant  cannot  retain  the  bonds  which 
were  given  as  security  for  the  void  contract. 

This  is  the  vital  question  in  the  case.  The  statute  provides  that  "  no 
member  of  a  committee  or  officer  of  a  domestic  insurance  company,  who 
is  charged  with  the  duty  of  investing  its  funds,  shall  borrow  the  same, 
or  be  surety  for  such  loans  to  others,  or  directl}'  or  indirectl}'  be  liable 
for  money  borrowed  of  the  company."     Pub.  Sts.  c.  119,  §  47. 

It  is  a  rule  universally  accepted  that,  if  a  statute  prohibits  a  contract 
in  the  sense  of  making  it  unlawful  for  any  one  to  enter  into  it,  such  a 
contract,  if  made,  is  wholly  void,  and  cannot  be  enforced.  But  it  is 
often  a  difficult  question  to  determine  whether  a  statute  forbidding  an 
act  to  be  done,  or  enjoining  the  mode  of  doing  it,  is  prohibitory,  so  as 
to  make  any  contract  in  violation  of  it  absolutely  void,  or  whether  it  is 
directory  in  its  purpose,  and  does  not  necessarily  invalidate  the  contract. 
Though  it  may  be  impossible  to  formulate  a  rule  which  will  reconcile 
all  the  adjudications,  yet  the  decisions  recognize  a  clear  distinction 
between  these  two  classes  of  cases.  There  is  a  large  class  of  cases, 
both  in  this  country  and  in  England,  in  which  statutes  have  enacted,  in 
substance,  that  goods  should  only  be  sold  in  certain  measures,  or  in  a 
certain  manner,  or  after  being  inspected  and  branded  b}'  public  officers  ; 
and  it  has  been  held  that  contracts  of  sale  which  do  not  meet  the 
requirements  of  such  statutes  are  absolutely  void.  The  purpose  of  such 
statutes  is  to  protect  the  buyer  from  the  imposition  of  the  seller,  a 
purpose  which  would  be  wholly'  thwarted  unless  the  contracts  are  held 
void,  and  therefore  the  intention  of  the  legislature  to  make  them  void 
is  inferred.  Miller  v.  Post,  1  Allen,  434,  and  cases  cited  ;  Libbj'  v. 
Downey,  5  Allen,  299 ;  Sawyer  v.  Smith,  109  Mass.  220,  and  cases 
cited  ;  Benjamin  on  Sales,  §§  530  et  seq. 

So  statutes  prohibiting  any  work  on  the  Lord's  da^',  except  work  of 
necessity  or  charity,  have  been  construed  to  make  entirely  void  any 
contract  made  in  violation  of  their  provisions.  On  the  other  hand, 
there  are  numerous  cases  where  statutes  forbid  certain  acts  to  be  done, 
and  in  a  sense  forbid  certain  contracts  to  be  made,  and  yet  it  is  held 
that  contiacts  made  in  contravention  of  the  statutes  are  not  void. 
"When  usurious  contracts  were  forbidden  by  our  laws,  under  a  penalty 
of  forfeiting  threefold  the  amount  of  interest  reserved  or  taken,  the  acu 
of  making  such  a  contract  was  illegal,  but  the  contract  was  not  void. 
The  imposition  of  the  defined  penalty  showed  that  the  legislature  did 
not  intend  that  the  contract  should  be  wholly  void,  as  this  would  be 
imposing  an  added  penalty.     Merrill  v.  Mclntire,  13  Gray,  157. 

In  Larned  v.  Andrews,  106  Mass.  435,  it  was  held  that  the  provisions 
of  the  internal  revenue  laws  of  the  United  States,  prohibiting  any 
persons  from  carrying  on  the  business  of  wholesale  dealers  in  merchan- 
dise until  they  should  have  paid  the  special  tax  therein  provided  for, 
did  not  invalidate  sales  made  by  persons  who  failed  to  comply  with  the 
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statute,  or  prevent  them  from  recovering  the  price  of  the  goods  sold. 
The  same  point  was  decided  in  Aiken  v.  Blaisdell,  41  Vt.  655. 

The  Revised  Statutes  of  the  United  States  respecting  national  banks 
provide  that  a  bank  shall  not  lend  to  any  one  person,  corporation,  or 
firm  a  sum  exceeding  one  tenth  part  of  the  capital  stock  actually  paid 
in,  and  that  national  banks  shall  not  take  real  estate  as  collateral 
security  except  for  debts  previously  contracted ;  and  it  has  been 
repeatedly  held  that  contracts  made  in  contravention  of  the  statute  are 
not  void.  Gold-Mining  Co.  v.  National  Bank,  96  U.  S.  640  ;  National 
Bank  v.  Matthews,  98  U.  S.  621  ;  National  Bank  v.  Whitney,  103 
U.  S.  99  ;  Reynolds  v.  Crawfordsville  National  Bank,  112  U.  S.  405. 

Where  the  officers  of  a  savings  bank  invest  its  funds  in  a  manner 
forbidden  by  statute,  such  illegal  action  of  the  officers  does  not  impair 
the  validity  of  the  investment.     Holden  v.  Upton,  134  Mass.  177.' 

Many  other  cases  might  be  cited,  in  which  it  has  been  held  that  con- 
tracts made  in  violation  of  the  provisions  of  statutes  are  not  void,  upon 
the  ground  that  the  statutes  are  intended  merely  to  be  directory  to  the 
officers  or  persons  to  whom  they  are  addressed,  and  not  to  be  condi- 
tions precedent  to  the  validity  of  contracts  made  in  reference  to  them. 
Each  statute  must  be  judged  by  itself  as  a  whole,  regard  being  had, 
not  only  to  its  language,  but  to  the  objects  and  purposes  for  which  it 
was  enacted.  If  the  statute  does  not  declare  a  contract  made  in  viola- 
tion of  it  to  be  void,  and  if  it  is  not  necessary  to  hold  the  contract  void 
in  order  to  accomphsh  the  purposes  of  the  statute,  the  inference  is  that 
it  was  intended  to  be  directory,  and  not  prohibitory  of  the  contract. 

The  statute  we  are  considering  does  not  in  terms  prohibit  the  corpo- 
ration from  lending  money  to  its  officers,  or  declare  that  such  contracts 
shall  be  void.  It  is  directed  to  the  officers,  and,  by  its  terms,  seems 
intended  to  prescribe  rules  to  regulate  the  dutj*  of  the  officers  to  the 
corporation  and  its  members.  It  does  not  saj'  that  the  corporation 
shall  not  lend,  but  that  the  officers  shall  not  borrow.  In  the  words  of 
Lord  Mansfield,  in  Browning  v.  Morris,  2  Cowp.  790,  793,  the  statute 
itself  "  has  marked  the  criminal."  It  is  designed  to  forbid  officers,  who 
are  charged  with  the  duty  of  investing  the  funds  of  the  corporation, 
borrowing  of  themselves,  and  thus  to  prevent  the  risk  of  the  funds 
being  invested  by  them,  under  the  promptings  of  self-interest,  upon 
insufficient  securit}'.  In  other  words,  the  purpose  is  to  protect  the 
corporation  and  the  policy-holders  from  the  dishonest}'  or  self-interest 
of  the  officers.  It  is  intended  as  a  shield  to  the  corporation.  To 
construe  it  as  making  the  promises  of  the  officers  who  borrow  money 
in  violation  of  its  provisions  void  would  defeat  the  main  purpose  of  its 
enactment,  and  would  visit  the  consequences  of  the  unlawful  act  of  the 

1  Similar  decisions  under  various  banking  laws  are:  Savings  Bank  v.  Barns,  104 
Cal.  473;  Union  Mining  Co.  v.  Kocky  Mountain  Nat.  Bank,  1  Col.  .531;  Voltz  v. 
National  Bank,  158  111.  532;  Benton  County  Bank  v.  Boddicker,  105  la.  548;  Lester 
V.  Howard  Bank,  33  Md.  556 ;  Allen  v.  First  Nat.  Bank,  23  Ohio  St.  97 ;  First  Nat 
Bank  v.  Smith,  8  S.  Dak.  7 ;  Wroten's  Assignee  r.  Armat,  31  Gratt.  228. 
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officers,  not  upon  themselves,  but  upon  the  corporation  for  whose  pro- 
tection the  statute  was  made.  It  would  require  a  plain  expression  of 
legislative  intention  to  lead  us  to  such  a  construction. 

The  plaintiffs  contend  that,  unless  the  contract  is  held  void,  the 
statute  is  rendered  nugator3\  But  this  is  not  so.  If  the  investing 
committee  loans  to  an  officer  in  violation  of  the  duty  imposed  b}"  the 
statute  upon  it,  all  who  participate  in  the  act  would  be  liable  for  all 
losses  occasioned  thereb}-,  and  thus  the  main  purpose  of  protecting  the 
policj'- holders  would  be  subserved.  The  plaintiffs  rely  much  upon  the 
case  of  Albert  v.  Savings  Banic,  2  Md.  159.  But  that  case,  if  not 
overruled,  is  very  much  shaken  as  an  authority  by  the  more  recent  case 
of  Lester  v.  Howard  Bank,  33  Md.  558,  which  supports  the  views  of 
the  defendant. 

For  the  reasons  stated,  we  are  of  opinion  that  the  notes  signed  by 
Sidne}'  W.  Burgess  are  valid  contracts,  which  can  be  enforced  bj'  the 
corporation.  This  being  so,  we  see  no  ground  upon  which  it  can  be 
held  that  the  defendant  is  not  entitled  to  hold  the  bonds  which  it 
received  in  good  faith  as  collateral  security'  for  the  notes.  The  bonds 
were  negotiable  or  transferable  by  deliver}',  and  the  defendant  took 
them  for  a  valuable  consideration,  and  without  fraud.  The  plaintiffs 
contend  that  they  were  not  taken  "  in  the  usual  course  of  business," 
because  the  contract  of  borrowing  by  Burgess  was  illegal.  The  rule  is 
often  stated  to  be  that,  in  order  to  hold  such  property  against  the  true 
owner,  the  transferee  must  have  taken  it  for  a  valuable  consideration, 
in  good  faith,  in  the  usual  course  of  business,  without  notice  of  an}' 
want  of  title  on  the  part  of  the  part}'  negotiating  it.  It  is  quite  as  often 
stated  to  be  that  the  transferee  must  have  taken  it  bond  fide  and  for 
value.  Both  have  the  same  meaning,  and  the  defendant  is  within 
either  statement  of  the  rule.  It  gave  value  for  the.  bonds  ;  it  took  them 
in  good  faith,  in  the  ordinary  and  usual  course  of  a  transaction  of 
loaning  money  and  taking  collateral  security,  and  without  any  notice, 
actual  or  constructive,  that  Burgess  was  not  the  owner,  with  full  power 
to  transfer  them.  As  to  the  defendant,  the  loan  was  legal ;  and  the 
fact  that  Burgess  was  violating  his  duty  in  borrowing  the  money  does 
not  take  the  transaction  of  pledging  the  bonds  as  collateral  security  out 
of  the  usual  course  of  business,  or  tend  to  excite  any  suspicion  in  the 
defendant  that  the  bonds  were  not  his  property. 

We  do  not  consider  the  fact  of  any  consequence  that  the  loans  to 
J>urgess  were  made  in  violation  of  the  rule  of  the  directors.  This  could 
not  have  more  effect  than  a  violation  of  the  statute.  Such  a  rule  is  a 
private  regulation  of  the  directors,  and  its  violation  or  evasion  could 
not  affect  the  validity  of  the  loans. 

Judgment  for  the  defendant} 

J  Ohio  Life  Ins.  &  Trust  Co.  v.  Merchants'  Ins.  &  Trust  Co.,  11  Humph.  1,  ace. 
See  further,  2  Cook  on  Corporations  (."ith  ed),  lf)2.'j  el  seq. 

In  this  connection  may  well  be  considered  many  decisions  in  regard  to  contracts  of 
foreign  corporations  forbidden  by  law  to  enter  into  such  contracts.  See  2  Cook  on 
Corporations  {5th  ed.),  1677. 
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NATIONAL  BANK   AND   LOAN   COMPANY   v.  PETRIE. 

United  States  Supreme  Court,  February  24  —  March  9,  1903. 
[Reported  in  189  Umted  States,  423.] 

Holmes,  J.  Tin's  is  an  action  to  recover  nione)*  paid  to  the  plaintiff 
in  error  for  certain  bonds.  One  defence  set  up  in  the  answer  was  that 
the  bank  was  a  national  bank,  and  that  the  sale  of  the  bonds  was  with- 
out the  authorit}'  of  the  bank,  and  was  illegal  and  void.  Judgment 
went  against  the  bank  ;  it  was  affirmed  by  the  appellate  division  of  the 
Supreme  Court,  46  App.  Div.  634,  and  b}'  the  Court  of  Appeals,  167 
N.  y.  589,  and  the  case  now  comes  here  by  writ  of  error.  The  ground 
of  the  action  is  that  the  sale  was  induced  by  false  representations  of 
the  president  of  the  bank.  We  do  not  state  these  particularly,  because 
the  findings  and  rulings  of  the  State  court  with  regard  to  them  are  not 
open.  We  have  to  deal  with  no  question  except  the  defence  attempted 
under  the  United  States  statute,  and  therefore  need  not  inquire  whether 
they  contained  a  stronger  infusion  of  fraud  than  is  allowed  to  vendors 
in  the  way  of  praising  their  wares. 

As  we  are  of  opinion  that  the  defendant  in  error  is  entitled  to  keep 
his  judgment,  it  does  not  matter  so  much  as  otherwise  it  would  whether 
the  result  is  reached  by  a  dismissal  of  the  writ,  on  the  intimation  of 
Walworth  v.  Kneeland,  15  How.  348,  353;  see  Conde  v.  York,  168 
U.  S.  642,  649,  or  by  an  affirmance  of  the  judgment.  We  shall  assume 
that  the  defence  under  the  statute  was  such  a  claim  of  immunity  as  to 
entitle  the  plaintiff  in  error  to  come  here.  Logan  County  National 
Bank  v.  Townsend,  139  U.  S.  67,  72  ;  McCormick  v.  Market  Bank, 
165  U.  S.  538,  546.  On  that  assumption,  however,  we  do  not  per- 
ceive how  the  defence  is  made  out  on  the  record.  The  complaint,  to 
be  sure,  alleges  that  the  bank  was  acting  unlawfully  in  selling  the  bond, 
but  it  does  not  appear  that  Petrie  knew  the  fact,  and  it  would  be  a 
strong  thing  to  charge  him  with  notice  or  a  duty  to  make  inquiries  as 
to  how  the  bank  was  conducting  its  business,  or  to  make  the  validity 
of  the  sale  depend  upon  the  fact  alone,  irrespective  of  the  purchaser's 
knowledge.  See  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543,  578, 
579;  New  York  &  New  Haven  Railroad  v.  Schuyler,  34  N.  Y.  30, 
73  ;  Madison  &  Indianapolis  Railroad  v.  Norwich  Saving  Society,  24 
Ind.  457,  462.  The  sale  might  have  been  lawful.  It  was  not  ne- 
cessarily wrong.  First  National  Bank  of  Charlotte  v.  National  Ex- 
change Bank  of  Baltimore,  92  U.  S.  122,  128.  However,  we  need  not 
stop  at  this  preliminary  difficulty  or  another  suggested  by  the  answer, 
on  which  no  point  was  made.  The  answer  alleges  that  the  sale  was 
without  the  authority  or  consent  of  the  bank,  and  was  not  within  the 
course  of  its  regular  business,  which  looks  a  good  deal  like  an  attempt 
to  deny  that  there  ever  was  an  effective  sale  and  yet  to  keep  the  price. 

The  declaration  goes  upon  a  rescission  of  the  contract.     It  contains 
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ambiguous  language,  but  the  allegations  of  tender  of  the  bond  and  that 
the  tender  still  is  kept  good  make  the  ground  sufficiently  clear.  The 
question  then  is,  leaving  on  one  side  the  averment  just  quoted  from 
the  answer,  and  assuming  that  the  parties  were  attempting  a  transac- 
tion forbidden  b}-  the  law,  whether  the  nature  of  the  attempt  prevents 
one  of  them  from  withdrawing  from  the  bargain  on  the  ground  of  pre- 
liininar}'  fraud.  If  the  withdrawal  were  on  the  ground  of  repentance 
alone  the  law  might,  or  might  not,  leave  the  parties  where  it  found 
them.  See  Central  Transportation  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24,  60,  61  ;  Pullman's  Palace  Car  Co.  v.  Central  Transpor- 
tation Co.,  171  U.  S.  138,  150.  But  a  person  does  not  become  an  out- 
law and  lose  all  rights  by  doing  an  illegal  act.  See  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  540.  The  right  not  to  be  led  by  fraud  to 
change  one's  situation  is  anterior  to  and  independent  of  the  contract. 
The  fraud  is  a  tort.  Its  usual  consequence  is  that  as  between  the  par- 
ties the  one  who  is  defrauded  has  a  right,  if  possible,  to  be  restored  to 
his  former  position.  That  right  is  not  taken  away  because  the  conse- 
quence of  its  exercise  will  be  the  undoing  of  a  forbidden  deed.  That 
is  a  consequence  to  which  the  law  can  have  no  objection,  and  the  frau- 
dulent party,  who  otherwise  might  have  been  allowed  to  disclaim  any 
different  obligation  from  that  with  which  the  other  had  been  content, 
has  lost  his  right  to  object  because  he  has  brought  about  the  other's 
consent  by  wrong.  See  Pullman's  Palace  Car  Co.  v.  Central  Transpor- 
tation Co.,  171  U.  S.  138,  151.  It  is  true  that  the  fraud  was  perpe- 
trated by  an  agent,  and  it  is  argued  that  he  did  not  represent  the  bank 
for  an  illegal  act.  But  unless  this  means  that  there  was  no  sale,  as  the 
answer  and  a  part  of  the  argument  seem  to  suggest,  in  which  case,  of 
course,  Petrie  must  have  his  money  back,  the  answer  is  that  if  the  bank 
relies  upon  the  sale  it  must  take  it  with  the  burden  of  the  fraud.  It 
must  adopt  the  whole  transaction  or  no  part  of  it.  It  cannot  affirm 
what  is  for  its  advantage  and  repudiate  the  rest.  Cases  where 
the  action  is  on  the  illegal  contract  do  not  apph*.  Such  was  First 
National  Bank  of  AUentown  v.  Hoch,  89  Penn.  St.  324.  Here  the 
attempt  is  to  recover  outside  of  it,  treating  it  as  set  aside.  An  action 
for  damages  caused  by  fraudulent  representations  which  induced  a  con- 
tract, affirms  the  contract  and  relics  upon  it,  Whiteside  v.  Brawle}',  152 
Massachusetts,  133,  134,  and  tlierefore  ma}'  be  subject  to  the  same  de- 
fences as  an  action  brought  directlv  upon  the  contract.  Weckler  v. 
First  National  Bank  of  Ilagerstown,  42  Maryland,  581,  595,  597, 
seems  to  have  been  an  action  of  this  character  in  respect  of  a  sale  on 
commission  b}'  the  bank.  We  express  no  opinion  as  to  an  action  of 
that  kind.  See  Thompson  v.  Saint  Nicholas  National  Bank,  146  U.  S. 
240,  251  ;  Concord  First  National  Bank  r.  Hawkins,  174  U.  S.  364. 
But  when  a  right  is  claimed  to  repudiate  it,  the  part}'  who  denies  the 
riglit  is  the  one  who  relies  upon  the  contract,  and  that  party  must  take 
it  as  it  was  made.     The  record  discloses  no  error  re-examinable  here. 

Judgment  affirmed. 
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KING  V.  KING,  Executor,  et  al. 
Ohio  Supreme  Court,  November  27,  1900. 

[Reported  in  63  Ohio  State,  363.] 

Error  to  the  Circuit  Court  of  Cuyahoga  County. 

The  plaintiff  in  error  was  the  plaintiff  below.  Her  action  was  to 
recover  for  personal  services  rendered  in  the  performance  of  a  contract 
made  with  James  Howland  in  1881,  whereby  she  agreed  to  live  with 
him  and  take  care  of  him  during  his  life.  He  was  a  man  of  means, 
well  advanced  in  years,  without  family,  living  on  Euclid  Avenue  in 
Cleveland,  and  much  of  the  time  in  ill  health.  The  plaintiff  was  a 
daughter  of  his  niece.  She  performed  the  contract  on  her  part,  the 
service  extending  from  the  year  1881  to  1896,  when  Howland  died. 
The  contract,  as  stated  in  the  petition,  was  that  "this  plaintiff  agreed 
with  the  said  James  Howland  that  she  would  refrain  from  marriage 
while  he  should  live,  and  that  she  would  live  with  him  and  take  care  of 
him  while  he  lived  ;  and  he,  in  consideration  thereof,  agreed  that  he 
would  provide  for  her  amply  suflScient  to  make  her  comfortable  and 
well  off."  Howland  in  his  will  left  to  plaintiff  a  legacy  of  five  hundred 
dollars,  but,  save  small  amounts  of  money  given  her  from  time  to  time, 
did  not  perform  the  contract.  A  recovery  was  had  in  the  common 
pleas.  The  judgment  was  reversed  b}'  the  circuit  court  because  of 
error  in  the  charge  in  instructing  the  jury  that  the  contract  was  a  legal 
one,  and  if  proven  to  have  been  made  as  alleged,  and  duly  performed 
by  plaintiff,  there  might  be  a  recovery.  To  reverse  this  judgment  of 
reversal  this  proceeding  is  prosecuted. 

tToAn  JF.  Clark  and  Geo.  L.  Phillips,  for  plaintiff  in  error. 

Smith  <&  Blake  and  Marvin  &  Shupe,  for  defendants  in  error. 

Spear,  J.  The  sole  ground  of  reversal  is  that  the  contract  is  void, 
because  against  public  policy,  being  in  restraint  of  marriage.  Hence 
there  could  be  no  recovery.  That  contracts  in  restraint  of  marriage 
are  void,  as  being  contrary  to  the  public  policy  of  the  law,  is  conceded. 
But  the  question  here  is  whether  the  contract  to  render  service,  fully 
performed  by  the  one  part}',  so  rests  upon  the  promise  not  to  marrv, 
or  is  so  tainted  by  that  part  of  the  agreement,  as  to  be  incapable 
of  enforcement.  The  consideration  moving  to  the  agreement  on  the 
part  of  Howland  to  make  ample  provision  for  his  niece  was,  on 
its  face,  twofold :  one,  the  promise  to  perform  the  service  agreed 
upon  ;  the  other,  not  to  marry  during  the  continuance  of  such  ser- 
vice. The  first  was  a  valid  promise  and  of  itself  sufficient  to  support 
the  promise  of  the  other  party  ;  the  second  was  a  void  promise, 
not  affording  any  consideration  whatever.  As  given  in  text-books  • 
and  numerous  decisions,  the  general  rule  is  that  if  one  of  two 
considerations  for  a  promise  be  merely  void,  the  other  will  support 
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the  promise,  although  if  one  of  two  considerations  be  unlawful,  the 
promise  of  the  other  party  is  void ;  and  yet  this  rule  has  many  excep- 
tions, as  will  be  shown  later  on.  Tliat  is,  if  one  of  two  considerations 
is  void  merely  for  insufficiency,  and  not  for  illegality,  the  other  will 
support  the  contract.  Widoe  v.  Webb,  20  Ohio  St.  435  ;  Mete,  on 
Con.,  246  ;  Chitty  on  Con.,  988  ;  1  Parsons  on  Con.,  456  ;  Comst.  on 
Con.,  24;  Pikard  v.  Cottels,  Yelv.  56;  Bliss  v.  Negus,  8  Mass.  51; 
Carleton  v.  Woods,  28  N.  H.  290;  Woodruff  v.  Hinman,  11  Vt.  592; 
King  V.  Sears,  2  C.  M.  &  R.  48  ;  Erie  Railway  Co.  v.  U.  L.  &  E.  Co., 
35  N.  J.  L.  240 ;  Bradburne  v.  Bradburne,  Croke  El.  149.  This  dis- 
tinction between  a  contract  merely  void  and  an  illegal  contract  would 
seem  to  be  an  important  one.  Courts,  as  a  general  proposition,  are 
open  for  the  enforcement  of  contracts,  not  for  their  destruction.  So 
that,  where  parties  have  deliberately  entered  into  a  contract,  valuable 
to  them,  and  one  has  received  the  full  advantage  of  it,  the  general 
policy  of  the  law  is  to  exact  proper  performance  by  him  who  has  thus 
obtained  the  advantage,  and  some  substantial  defect  should  be  shown 
before  a  court  will  refuse  enforcement ;  a  mere  technical  objection 
should  not  prevail.  Now  a  void  contract  is  one  which  has  no  legal 
force,  and  which,  for  that  reason,  cannot  be  enforced  ;  an  unlawful 
contract  is  one  to  do  an  act  which  the  law  forbids,  or  to  omit  an  act 
which  the  law  enjoins,  and  for  that  reason  is  non-enforceable.  There 
is  no  provision,  either  by  statute  or  at  common  law,  which  enjoins  upon 
any  particular  person  the  duty  to  marry,  nor  can  any  one  be  punished 
for  not  marrying.  To  marry,  or  not  to  marr}",  is  left  to  the  free  choice 
of  all  who  are  eligible  to  marriage.  Hence  to  omit  to  marry  is  not 
illegal,  though  the  promise  to  omit  is  one  which  the  law  will  not  en- 
force. It  would  appear  naturally  to  follow  that  the  onl^'  result  of 
making  such  a  promise  would  simply  be  that  no  legal  right  could  be 
founded  on  the  promise  and  no  remedy  afforded  for  its  breach.  It  is 
difficult  to  see  any  good  reason  for  denouncing  such  contract  as  illegal 
in  the  sense  of  violating  any  law,  or  of  placing  parties  who  may  have 
entered  into  it  outside  the  pale  of  the  law. 

But,  aside  from  this,  in  the  present  case  the  promise  on  the  part  of 
the  woman  which  was  of  value  to  the  man  was  the  promise  to  care  for 
him.  The  promise  not  to  marry  was  a  mere  incident  to  the  main  pur- 
pose, entered  into  simply  because  it  was  supposed  that,  bj-  remaining 
single,  the  woman  could  the  better  perform  her  contract.  It  was  im- 
material to  the  man  whether  she  married  or  not  so  long  as  she  ful- 
filled her  promise  as  to  care.  In  other  words,  the  promise  to  remain 
unmarried  did  not  enter  into  or  become  part  of  the  substance  of  the 
general  agreement ;  that  agreement  was  for  the  performance  of  ser- 
vices. If  the  performance  was  adequate,  and  the  services  rendered  in 
a  satisfactory  manner,  their  value  could  neither  be  enhanced  nor  dimin- 
ished by  the  fact  they  had  been  rendered  by  a  single  woman  rather  than 
a  married  one;  so  that,  had  the  plaintiff  married,  yet,  if  she  satisfac- 
torily performed  her  contract,  the  recipient  of  the  services  would  lose 
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nothing  by  the  fact  of  marriage.  As  matter  of  fact  she  did  not  marry, 
whether  because  of  the  contract,  or  for  reasons  wholly  apart  from  it,  is 
not  material,  for  she  was  under  no  obligation  to  marry  nor  to  refrain 
from  so  doing.  She  did  perform  the  service  ;  that  the  verdict  and 
judgment  of  the  common  pleas  settles  to  all  intents  and  purposes 
for  the  present  inquiry.  As  above  stated,  the  promise  not  to  marr}-, 
although  void  because  against  public  policy,  was  not  illegal  as  against 
positive  law,  and  it  is  not  easy  to  perceive  how  its  presence  in  the  con- 
tract, or  its  observance  by  her,  or  both  facts,  could  place  the  parties  in 
what  is  termed  in  pari  delicto,  i.  e.,  in  a  position  where  the  law  should 
adjudge  them  guilty  of  its  violation,  and  hence  refuse  relief  for  that 
reason  in  the  face  of  the  fact  that  the  claimant  had  fully  performed.^ 
In  such  case  the  maxim  in  pari  delicto  melior  est  conditio  possidentis, 
has,  in  reason,  no  application,  and  we  think  ought  not  to  have  applica- 
tion in  law. 

Courts  refuse  to  enforce  or  recognize  certain  classes  of  acts  because 
against  public  policy  on  the  ground  that  they  have  a  mischievous  tend- 
ency, and  are  thus  injurious  to  the  interests  of  the  State,  apart  from 
illegality  or  immorality.  A  contract  in  restraint  of  marriage  is  of  this 
nature.  But,  as  before  suggested,  it  does  not  follow  that  all  contracts 
which  may  have  an  element  of  insufficiency,  and  may  be  void  as  to  one 
'feature,  are  incapable  of  enforcement,  or  even  that  all  that  are  illegal 
will  not  be  enforced.  Decisions  are  abundant  in  support  of  the  proposi- 
tion that  even  where  the  acts  of  the  parties  have  been  in  violation  of 
positive  law  the  contract  ma}',  under  some  circumstances,  be  enforced. 
A  case  in  point  is  Lester  v.  The  Bank,  33  Md.  558.  The  bank's  char- 
ter forbade  a  director,  under  penalty  of  fine  and  imprisonment,  to 
borrow  money  from  the  bank.  It  was  claimed  that  the  act  of  thus 
lending  by  the  bank  was  null  and  void;  that  no  rights  could  accrue  from 
it,  and  hence  no  action  could  be  had  by  either  party  based  upon  it. 
The  court  held,  however,  that :  "  Contracts  made  in  violation  of  stat- 
ute, are  not  necessarily  incapable  of  enforcement  because  of  their 
illegality.  Whether  the  courts  will  enforce  them  or  not,  is  a  question 
of  public  polic}',  and  they  will  be  enforced  when  it  may  be  adjudged 
that  such  policv  requires  their  enforcement."  Robinson,  J.,  in  the 
opinion,  remarks  that:  "  Public  policy,  it  must  be  borne  in  mind,  lies 
at  the  basis  of  the  law  in  regard  to  illegal  contracts,  and  the  rule  is 

1  The  English  courts  adopt  a  similar  rule  in  regard  to  contracts  in  restraint  of 
trade.  "  Although  a  person  cannot  bind  himself  to  an  uurea.sonable  restraint  of  trade, 
yet  if  he  submits  to  the  restraint  stipulated  for  as  the  consideration  for  a  promise  to 
pay  an  annuity,  he  may  claim  the  payment  whether  the  restraint  be  reasonable  or  un- 
reasonable." Leake  on  Contracts  (4th  ed.)  .516;  Bishop  v.  Kitchin,  38  L.  J.  Q.  B.  20. 
The  same  ruling  was  made  in  Rosenbaum  v.  United  States  Credit  System  Co.  6b  N.  J.  L. 
255  ;  but  it  may  be  doubted  if  it  would  be  generally  followed  in  this  country.  Oliver 
V.  Gilmore,  52  Fed.  Rep.  562;  Bishop  v.  Palmer,  146  Mass.  469;  Claucey  v.  The  Onon- 
daga Salt  Co.  62  Barb.  395. 

As  to  the  rule  in  general  in  regard  to  illegal  contracts  executed  on  one  side,  see  15 
Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  999. 
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adopted  not  for  the  benefit  of  parties  but  of  the  public.  It  is  evident, 
therefore,  that  cases  ma}'  arise,  even  under  contracts  of  this  character, 
in  which  the  public  interests  will  be  better  promoted  b}'  granting  than 
by  denying  relief,  and  in  such  the  general  rule  must  yield  to  this 
policy,"  and  cites  1  Story's  Eq.  Jur.,  sec.  298.  This  policy  of  the 
law  finds  expression  in  our  statutes  authorizing  the  recovery  back  of 
money  lost  at  gaming,  and  the  decisions  under  them.  See  also,  Burk- 
holder's  Appeal,  105  Penn.  St.  31.  To  justifj'  refusal  of  relief  to  the 
plaintiff,  on  the  ground  referred  to,  the  court  ought  to  be  ready  to  hold 
that  the  public  mischiefs  would  be  greater  by  permitting  a  party  to  re- 
recover  who  had  made  and  performed  a  contract  otherwise  well  founded 
but  embracing  an  agreement  not  to  marry  while  in  its  performance, 
than  by  permitting  the  other  party  to  have  the  full  benefit  of  meritori- 
ous service  for  nothing,  thus  repudiating  his  agreements,  all  of  which 
were  legal  and  based  upon  at  least  one  consideration  entirely  adequate 
and  wholl}'  lawful.  We  are  not  prepared  to  make  such  a  holding,  but 
are  clearly  of  opinion  that  no  mischiefs  to  the  public  would  result  from 
sustaining  a  right  to  recover  in  a  case  like  the  present  comparable  to 
those  which  would  follow  a  contrary  holding,  one  which  would  encour- 
age the  violation  of  contracts  and  the  repudiation  of  just  obligations 
after  full  value  had  been  received. 

Other  phases  of  the  case  are  argued  by  defendants  in  error.  The 
printed  record  presented  embraces  onl}'  the  question  here  treated.  It 
is  not  the  duty  of  the  court  to  hunt  through  portions  of  the  record  not 
printed  in  the  quest  of  other  reasons  why  the  judgment  of  the  common 
pleas  should  have  been  reversed,  and  we  decline  to  do  so. 

The  judgment  of  the  circuit  court  will  be  reversed  and  that  of 
the  common  pleas  affirmed. 


CHARLES  A.  FOX  v.  GEORGE  E.  ROGERS. 

Supreme  Judicial  Court  of  Massachusetts,  March  14 — July  2,  1898. 

[Reported  in  171  Massachusetts,  546.] 

Holmes,  J.  This  is  an  action  of  contract  to  recover  for  laying  a 
drain  from  two  houses  of  the  defendant  to  a  private  sewer  in  the  street 
in  front,  for  the  purpose  of  draining  the  surface  water  of  the  cellars, 
and  for  no  other  purpose.  The  judge  before  whom  the  case  was  tried 
found  for  the  plaintiff,  and  it  is  conceded  that  the  finding  was  war- 
ranted unless  "the  maintenance  of  the  present  action  is  contrary  to 
the  policy  of  the  law."  The  principal  matter  relied  on  is  that  the  pipes 
within  and  outside  the  building  were  Akron  earthenware  pipes,  and  not 
cast-iron,  as  required  for  drain  pipes  by  St.  1892,  c.  412,  §  125  (see 
also  §  135,  and  Rev.  Ord.  Boston,  1892,  c.  42,  §  18) ;   and  that  even 
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if,  as  the  plaintiff  understood  and  still  contends,  these  provisions  do 
not  refer  to  pipes  intended  only  for  surface  drainage,  yet  the  plaintiff 
took  up  and  relaid  a  part  of  a  private  drain  outside  with  which  his 
pipes  connected,  which  was  a  drain  for  sewage,  and  was  within  the 
statute  and  ordinance.  It  also  is  argued,  with  less  confidence,  we 
take  it,  that  the  plaintiff's  work,  or  part  of  it,  was  plumbing  within 
the  meaning  of  the  ordinances,  and  required  a  permit  under  said  c.  42, 
§  16,  and  also  could  not  be  done  lawfully  except  by  a  registered 
plumber.  Ibid.,  and  see  c.  17.  And  finally  it  is  objected  that  whereas 
the  plaintiff  only  had  a  permit  to  occupy  a  portion  of  the  street,  not 
exceeding  twenty-five  feet  in  length  in  front  of  the  buildings,  he  did  in 
fact  open  a  different  part  of  the  street  for  fifty -eight  feet,  in  breach  of 
Rev.  Ord.  c.  43,  §  57. 

We  shall  not  trouble  ourselves  about  the  construction  of  the  statute 
and  ordinances,  because  it  does  not  follow  that  the  plaintiff  cannot 
recover  if  he  broke  them.  There  is  no  policy  of  the  law  against  the 
plaintiff's  recovery  unless  his  contract  was  illegal,  and  a  contract  is 
not  necessarily  illegal  because  it  is  carried  out  in  an  illegal  way. 
Barry  v.  Capen,  151  Mass.  99,  100.  The  judge  was  warranted  in 
finding  that  the  defendant  employed  the  plaintiff  to  build  a  suitable 
drain,  and  left  all  details  to  the  plaintiff's  discretion,  simply  promising 
to  pay  for  the  job  when  finished  in  consideration  of  the  plaintiff's 
promise  to  do  it,  —  a  contract  lawful  on  both  sides.  It  is  true  that 
the  plaintiff  declares  on  an  account  annexed,  setting  out  every  item  of 
labor  and  materials,  but  no  question  was  raised  on  the  pleadings  ;  and 
even  taking  the  case  according  to  the  pleadings,  many  of  the  items 
would  be  good.  If  the  contract  was  what  we  have  supposed,  it  was 
good  as  a  whole.  The  supposed  illegal  acts  entered  neither  into  the 
promise  nor  into  the  consideration.  It  was  not  necessary  to  prove 
them  even  for  the  purpose  of  showing  that  the  drain  was  finished,  and 
that  the  time  for  payment  had  arrived.  Probably  the  plaintiff's  acting 
in  excess  of  his  license  would  be  immaterial  after  the  work  was  done. 
It  may  be  that  if  the  pipes  are  not  of  the  material  required  by  law, 
they  are  liable  to  be  taken  up,  or  that  in  some  way  the  fact  might 
affect  the  plaintiff's  recovery,  if  that  question  were  before  us.  But  the 
only  question  is  the  fundamental  one  whether  we  can  say,  as  matter 
of  law,  that  the  contract  was  illegal,  and  that  the  plaintiff  can  recover 
nothing.  That,  in  the  opinion  of  a  majority  of  the  court,  we  cannot 
say.  It  is  perfectly  plain  that  the  parties  did  not  intend  to  contract 
for  anything  illegal,  and  even  if  the  contract  had  contemplated  the 
snecific  items  charged  for,  it  may  be  that  it  could  have  been  sustained, 
but  on  that  we  express  no  opinion.  Favor  ?•.  Philbrick,  7  N.  H.  326, 
337  et  seq.     Waugh  v.  Morris,  L.  R.  8  Q.  B.  202. 

.Exceptions  overruled. 
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CHAPTER  VII. 
DISCHARGE  OF  CONTRACTS. 


SECTION   I. 
PAROL  AGREEMENT  TO   DISCHARGE. 


CONIERS   AND   HOLLAND'S   CASE. 
In  the  King's  Bench,  Trinity  Term,  1588. 

[^Reported  in  2  Leonard,  214.] 

In  an  action  upon  the  case  upon  assumpsit  b}'  Coniers  against  Hol- 
land the  defendant  pleaded,  that  after  the  promise,  that  the  plaintiff 
had  discharged  him  of  it.  And  b}'  Wrat,  Chief  Justice,  It  is  a  good 
plea,  and  so  it  hath  been  often  ruled,  and  it  was  late  the  case  of  the 
Lord  Chief  Baron,  against  whom  in  such  an  action,  such  a  plea  was 
pleaded,  and  he  moved  us  to  declare  our  opinions  in  Serjeant's  Inn ; 
and  there  by  the  greater  opinion  it  was  holden  to  be  a  good  plea ;  for 
which  cause  the  Court  said  to  Buckley  who  moved  the  case  that  the 
plea  is  good,  and  judgment  was  entered  accordingly.^ 


FLOWER'S   CASE. 

About  ir)97. 

[Reported  in  Noy,  67.] 

A,  BORROWED  £100  of  F.  and  at  the  day  brought  it  in  a  bag  and  cast 
it  tipon  the  table  before  F.  and  F.  said  to  A.,  being  his  nephew,  "  I 
will  not  have  it,  take  it  3'ou  and  carry  it  home  again  with  30U."  And 
by  the  court  that  is  a  good  gift  hy  parol,  being  cast  upon  the  table. 
For  then  it  was  in  the  possession  of  F.  and  A.  might  well  wage  his 
law.  By  the  Court,  otherwise  it  had  been,  if  A  had  only  offered  it  to 
F.  for  then  it  was  chose  in  action  only,  and  could  not  be  given  without 
a  writing. 

1  Equitahle  prounds  for  rescission,  such  as  fraud  and  mistake,  are  not  within  the 
•cope  of  this  book.     Rescission  for  non-performance  is  dealt  with  under  Chapter  V. 
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LANGDEN  v.   STOKES. 

I*  THE  King's  Bench,  Michaelmas  Term,  1634. 

[Reported  in  Croke  Charles,  383.] 

Assumpsit.  Whereas  the  defendant  on  the  2d  April,  9  Car.  I.  (for 
such  a  valuable  consideration)  assumed  to  go  such  a  voyage  in  such  a 
a  ship,  before  the  August  following,  and  alleges  a  breach  in  the 
non-perforu3ance. 

The  defendant  pleaded  that  before  any  breach  the  plaintiff,  on  the 
fourth  of  April  at  such  a  place,  exoiieravit  eum  of  the  said  promise. 
Hereupon  the  plaintiff  demurred. 

Holle^  for  the  plaintiff,  now  alleged  that  this  pleading  a  discharge 
without  showing  how,  was  not  good ;  and  he  cited  divers  books, 
22  Edw.  IV.  pi.  40,  that  indemnem  conservet,  or  exonerabit,  is  no  plea. 

Maynard,  for  the  defendant,  argued  to  the  contrar}',  that  forasmuch 
as  this  was  an  action  grounded  on  a  promise  by  words,  it  may  be  dis- 
charged b}'  words  before  the  breach  thereof;  and  therefore  exoneravit 
generally  is  a  good  plea ;  and  he  cited  for  this  The  Year-Book,  3  Hen. 
VI.,  pi.  36. 

All  the  court  was  of  this  opinion  (aJsen^e  Berkley).  Richardson, 
Chief  Justice,  said  that  he  knew  it  had  been  so  resolved  divers  times  ; 
and  the  rule  was  remembered,  eodem  niodo  quo  oritur,  eodem  modo 
dissolvitur.  Wherefore  it  was  adjudged  for  the  defendant,  quod  querens 
nihil  capiat  per  billam. 


EDWARDS   V.   WEEKS. 
In  the  Common  Pleas,  Trinity  Term,  1677. 

[Reported  in  2  Modem  Reports,  259.^] 

Assumpsit.  The  plaintiff  declared  that  the  defendant,  in  considera- 
tion that  the  plaintiff  at  his  request  had  exchanged  horses  with  him, 
promised  to  pay  him  five  pounds  ;  and  he  alleged  a  breach  in  the  non- 
performance. The  defendant  pleads  that  the  plaintiff,  before  any 
action  brought,  discharged  him  of  his  promise. 

And  upon  a  demurrer  the  question  was,  whether  after  a  breach 
of  a  promise  a  parol  discharge  could  be  good.  The  case  of 
Langden  v.  Stokes,  Cro.  Car.  383,  1  Sid.  293,  was  an  authority  that 
such  a  discharge  had  been  good  before  the  breach,  namely  :  The  de- 
fendant promised  to  go  a  voyage  ;  the  breach  was  alleged  in  non- 
performance ;  and  the  defendant  pleaded  that  before  any  breach  the 
T^lsimXAS  exoneravit  eum  ;  and   upon  demurrer  it  was  held  good  before 

1  Also  reported  in  1  Mod.  262. 
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the  breach.  But  here  was  no  time  agreed  for  the  pajTnent  of  this  five 
pounds,  and  therefore  it  was  due  immediatel}'  upon  request ;  and  not 
being  paid,  the  promise  is  broken,  and  the  parol  discharge  cannot  be 
pleaded. 

And  of  that  opinion  was  all  the  Court,  and  judgment  for  the 
plaintiff,  7nsi,  &c. 

Qucere,  If  he  had  pleaded  such  a  discharge  before  any  request  of 
payment,  whether  it  had  been  good  ?  ^ 

1  In  King  v.  Gillett,  7  M.  &  W.  55,  the  plea  to  an  action  for  breach  of  promise  of 
marriage  was  that  before  any  breach  the  plaintiff  "  absolved,  exonerated,  and  dis- 
charged the  defendant."  On  special  demurrer  it  was  urged  that  the  plea  should  have 
alleged  rescission  by  mutual  assent.  The  plea  was  held  good,  however,  on  the  strength 
of  precedents  in  Rast.  Entries,  68^;  Brown's  Entries,  67  (folio) ;  Hern's  Pleader,  31, 
and  early  decisions.  The  court,  however,  said  the  question  was  merely  as  to  a  matter 
of  form,  for  though  the  plea  was  good  "  yet  we  think  the  defendant  will  not  be  able  to 
succeed  upon  it  at  nisi  prius,  in  case  issue  be  taken  upon  it,  unless  he  proves  a  propo- 
sition to  exonerate  on  the  part  of  the  plaintiff,  acceded  to  by  himself,  and  this  in  effect 
will  be  a  rescinding  of  the  contract  previously  made." 

Dobson  V.  Espie,  2  H.  &  N.  79,  was  an  action  for  the  breach  of  an  obligation  to  pay 
a  deposit  to  an  auctioneer  as  security  for  future  performance  of  a  contract  for  the  sale 
of  property  ;  the  defendant  pleaded  leave  and  license.  On  demurrer  the  court  held  tht 
plea  bad  as  not  equivalent  to  "  exonerated  and  discharged,"  but  the  implication  is 
clear  that  a  plea  in  the  latter  form  would  have  been  held  good,  and  one  member  of  the 
court,  Bramwell,  B.,  not  only  said  so,  but  expre.ssed  the  opinion  that  even  in  its  actual 
form  the  plea  was  good.  On  the  authority  of  this  decision  it  is  stated  in  1  Smith's 
Leading  Cases  (11th  Eng.  ed.)  350,  (9th  Am.  ed.)  614,  "A  person  bound  by  a  contract 
not  under  seal  may,  before  breach,  be  exonerated  from  its  performance  by  word  of 
mouth,  without  any  value  or  consideration."  So  Byles  on  Bills  (16th  ed.)  311.  See 
also  May  v.  King,  12  Mod.  537,  538  ;  Martin  v.  Mowlin,  2  Burr.  969,  979  ;  Edwards  w. 
Walters'  [1896]  2  Ch.  157,  168. 

In  Foster  v.  Dawber,  6  Ex.  839,  851,  Parke,  B.  said,  however,  "  It  is  competent  for 
both  parties  to  an  executory  contract,  by  mutual  agreement,  without  any  satisfaction, 
to  discharge  the  obligation  of  that  contract.  But  an  executed  contract  cannot  be  dis- 
charged except  by  release  under  seal,  or  by  performance  of  the  obligation,  as  by  pay- 
ment, where  the  obligation  is  to  be  performed  by  payment."  See  also  Anson  on 
Contracts  (10th  ed.)  291.  In  this  country  it  is  not  probable  that  a, contract  right  can 
be  discharged  before  breach  by  parol  without  consideration.  CoUyer  v.  Moulton,  9 
R.  I.  90  ;  Clark  on  Contracts,  608;  Harriman  on  Contracts  (2d  ed.)  §  505;  24  Am.  & 
Eng.  Encyc.  of  Law  (2d  ed.  )  287.  See  also  Purdy  v.  Rome,  &c.  R.  R.  Co.,  125  N.  Y. 
209,  and  cases  infra  in  regard  to  the  discharge  of  obligations  on  negotiable  paper.  But 
see  Robinson  v.  McFaul,  19  Mo.  549  ;  Seymour  v.  Minturn,  17  Johns.  169,  175  ;  Kelly 
V.  Bliss,  54  Wis.  187,  191. 

In  Foster  v.  Dawber,  it  was  held,  in  accordance  with  some  early  authorities,  that 
the  obligation  of  a  party  to  negotiable  paper  might  be  discharged  by  parol  without 
conHJderation,  even  after  breach.  (Compare  White  v.  Bluett,  23  L.  J.  Ex.  36.)  This 
doctrine  has  not  been  adopted  by  American  courts.  Maness  v.  Henry,  96  Ala.  454  ; 
Scharf  v.  Moore,  102  Ala.  468  ;  Upper  San  Joaquin  Co.  v.  Roach,  78  Cal.  552  ;  Rogers 
V.  Kimball,  121  Cal.  247;  Heckman  v.  Manning,  4  Col.  543;  Adamson  v.  Lamb,  3 
Blackf.  446;  Denman  v.  McMahin,37  Ind.  241  ;  Carter  v.  Zenblin,  68  Ind.  436;  Han- 
Ion  V.  Doherty,  109  Ind.  39;  Franklin  Bank  v.  Severin,  124  Ind.  317  ;  Shaw  v.  Pratt, 
22  Pick.  305  ;  Smith  v.  Bartholomew,  1  Met.  276  ;  Bragg  w.  Danielson,  141  Ma.ss.  195  : 
Hale  V.  Dressen,  76  Minn.  183;  Henderson  v.  Henderson,  21  Mo.  379;  Irwin  ik  John- 
•on,  36  N.  J.  pjq.  347  ;  Crawford  v.  Millspaugh,  13  Johns.  87  ;  Seymour  v.  Minturn, 
17  Johns.  169  ;  Campbell's  Est.  7  Pa.  St.  100,  101 ;  McGuire  v.  Adams,  8  Pa.  St.  286/ 
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TAYLOR  V.   HILARY. 
In  the  Exchequer,  Hilary  Term,  1835. 

[Reported  in  1  Crompton,  Meeson  &  iZbscoe,  741.] 

Assumpsit.  The  declaration  stated  that  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  would 
allow  one  Henry  Holt  to  have  goods  as  he  might  want  them,  not  ex- 
ceeding in  the  whole  £200,  the  defendant  undertook  and  promised  the 
plaintiff  to  guarantee  the  payment  of  such  goods ;  and  the  plaintiff 
averred  that  he,  confiding,  &c.,  did  afterwards,  to  wit,  &c.,  sell  and 
deliver  to  the  said  Henr}^  Holt  certain  goods  of  great  value,  not  ex- 
ceeding in  the  whole  £200;  to  wit,  of  the  value  of  £190,  as  he  the 
said  Henry  Holt  did  want  them  ;  of  which  the  defendant  afterwards, 
to  wit,  on,  &c.,  had  notice.  Breach,  that  Henry  Holt  had  not  paid  for 
the  said  goods,  or  any  part  thereof,  nor  had  the  defendant,  although 
often  requested,  paid  for  the  same,  or  any  part  thereof.  Plea,  that 
after  the  making  of  the  promise  and  undertaking  in  that  count  men- 
tioned, and  before  any  breach  thereof,  to  wit,  on  the  day  and  year 
aforesaid,  it  was,  at  the  special  instance  and  request  of  the  plaintiff", 
agreed  by  and  between  the  plaintiff"  and  defendant  that  the  plaintiff  should 
supply  to  the  said  Henry  Holt  £200  worth  of  goods  as  he  should  want 
them,  and  that  such  goods  should  be  paid  for  at  the  end  of  three 
months,  by  a  joint  bill  at  four  months  accepted  by  the  defendant; 

Kidder  v.  Kidder,  33  Pa.  268  ;  Horner's  App.  2  Pennypacker,  289  ;  Corbett  v.  Lucas 
4  McCord  L.  323.      See,  however,  Nolan  i-.  Bank  of  iSew  York,  67  iiarb.  24,  34. 

The  draftsman  of  the  American  Negotiable  Instruments  Law  copied  the  provision 
of  the  English  Bills  of  Exchange  Act,  45  &  46  Vict.  c.  16,  §  62  (see  also  Edwards  v. 
Walters  [1896]  2  Ch.  157),  which  enacted  that  a  renunciation  in  writing  either  before 
or  after  the  maturity  of  negotiable  paper  is  effectual  without  consideration.  Craw- 
ford, Negotiable  Inst.  Law,  §  203.  In  states  where  this  law  has  been  enacted 
therefore  the  previous  American  decisions  are  no  longer  applicable. 

A  contract  under  seal,  of  course,  cannot  be  discharged  by  parol  without  considera- 
tion. Irwin  V.  Johnson,  36  N.  J.  Eq.  347  ;  Traphagen  v.  Voorhees,  44  N.  J.  Eq.  21  ; 
Tulane  v.  Clifton,  47  N.  J.  Eq.  351 ;  Jackson  v.  Stackhouse,  1  Cow.  122  ;  Albert's  Ex. 
V.  Ziegler's  Ex.,  29  Pa.  50 ;  Horner's  App.  2  Pennypacker,  289 ;  Ewing  v.  Ewing,  2 
Leigh,  337. 

After  breach,  a  simple  contract  obligation  cannot  be  discharged  by  parol  without 
consideration.  Edwards  v.  Walters,  [1896]  2  Ch.  157,  168;  Westmoreland  v.  Porter, 
75  Ala.  452  ;  Florence  Cotton  Co.  v.  Field,  104  Ala.  471 ;  Mobile  &c.  R.  R.  Co.  r.  Owen, 
121  Ala.  505;  Swan  i'.  Benson,  31  Ark.  728;  Mendell  v.  Davies,  46  Ark.  420;  Met- 
calf  V.  Kent,  104  Iowa,  487  ;  Shaw  v.  Pratt,  22  Pick.  305,  308  ;  Averill  v.  Wood,  78 
Mich.  342,  354;  Young  u.  Power,  41  Miss.  197;  Northwestern  Nat.  Bank  r.  Great 
Falls'  Opera  House,  23  Mont.  1  ;  Landon  v.  Hutton,  50  N.  J.  Eq.  500;  Whitehill  v. 
Wilson,  3  Pen.  &  Watts,  405,  413.      But  see  contra,  Green  v.  Langdon,  28  Mich.  221. 

In  New  York  a  doctrine  obtains  that  a  written  acknowledgment  by  a  creditor  of 
receipt  in  full  payment  will  discharge  the  debtor,  though  given  without  consideration. 
Gray  v.  Barton,  55  N.  Y.  68  ;  Ferry  v.  Stephens,  66  N.  Y.  321  ;  Carpenter  v.  Soule, 
88  N.  Y.  251  ;  McKenzie  v.  Harrison,  120  N.  Y.  260.  See  also  Lewis's  Estate,  139 
Pa.  640. 
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which  agreement  of  the  defendant  he  the  plaintiff,  before  an}-  breach  of 
the  promise  and  undertaking  in  the  said  count  mentioned,  accepted, 
in  full  discharge  of  that  promise  and  undertaking,  and  thereby  then 
wholl}'  released  and  discharged  the  defendant  from  the  further  per- 
formances of  that  promise  and  undertaking.      Verification. 

To  this  plea  the  plaintiff  demurred ;  and  alleged,  as  cause  of  de- 
murrer, that  there  was  no  material  difference  between  the  agreement 
set  out  in  the  count  and  that  set  out  in  the  plea,  and  that  the  onl}- 
difference  applied  to  the  time  of  credit  to  be  given  ;  and  that  it  did 
not  appear  by  the  said  plea,  but  that  the  agreement  therein  mentioned 
had  been  fully  carried  into  effect  by  the  plaintiff,  and  the  time  of  credit 
expired. 

Barstow,  in  support  of  the  demurrer. 

Per  Curiam.  Before  the  breach  of  the  first  agreement  a  new 
agreement  is  entered  into,  varying  the  contract  in  an  essential  part, 
the  time  of  payment.  The  latter,  then,  is  a  substituted  contract,  and 
is  an  answer  to  an  action  upon  the  former.  The  plea  is  not  a  plea  of 
accord  and  satisfaction,  and  does  not,  therefore,  require  an  averment 
of  performance. 


FREDERICK  THOMAS  WEST,  Surviving  Executor  op  Johk 
West,  v.  JOHN  BLAKEWAY. 

In  the  Common  Pleas,  April  29,  May  4,  1841. 

[Reported  in  2  Manning  ^  Granger,  729.] 

TiNDAL,  C.  J.^  This  is  an  action  of  covenant  brought  b}'  the  surviv- 
ing executor  of  the  lessor,  who  was  himself  a  termor,  against  the  lessee, 
upon  a  covenant  in  the  lease  to  yield  up  the  demised  premises  at  the 
expiration  of  the  terra,  together  with  all  erections  and  improvements 
which,  during  the  term  thereby  granted,  should  be  erected,  made,  or  set 
up,  in  or  upon  the  said  premises  or  any  part  thereof.  The  defendant, 
in  his  third  plea,  states  that  the  interest  in  the  lease  vested  in  one 
Hicks,  as  assignee  of  the  term,  and  that  it  was  agreed  between  the 
lessor  and  Hicks  that  if  Hicks  would  erect,  make,  and  set  up  a  certain 
erection  or  improvement,  to  wit,  a  greenhouse,  in  and  upon  the  demised 
premises,  during  the  continuance  of  the  last-mentioned  term,  Hicks 
should  be  at  libert}'  to  pull  down  and  remove  such  greenhouse  at  the 
expiration  of  that  term,  provided  no  injur}'  was  done  to  the  demised 
premises  in  and  al)out  the  removal  of  the  greenhouse.  It  being  found 
by  the  jury  that  the  plea  is  true  in  fact,  the  question  now  arises  whether 
it  is  good  in  point  of  law  ;  and  it  appears  to  me,  upon  the  best  consid- 
eration I  can  bring  to  that  question,  that  the  plea  contains  no  legal 

1  BosANQUET,  CoLTMAN,  and  Erskine,  JJ.,  delivered  concurring  opinions.  A 
portion  of  the  case  hoUiiiip  tlie  greenhouse  in  question  an  "erection  or  improvement" 
within  the  meaning  of  the  lease  is  omitted. 
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answer  to  the  declaration.  If  the  lessor  had  occasioned  the  breach, 
that  would  have  been  an  answer  to  the  complaint  founded  on  that 
breach,  not  on  the  ground  of  an  agreement,  but  because  the  act  com- 
plained of  would  have  been  the  act  of  the  lessor  himself,  and  not,  as 
charged,  the  act  of  the  lessee.  The  lessee  might  have  said  :  This  was 
your  own  act,  and  therefore  you  are  not  damnified.  But  this  plea  ap- 
pears to  me  to  set  up  that  which  is  merely  a  parol  license.  Now  it  is 
a  well-known  rule  of  law  that  utiumquodque  liganien  dissolvitur 
eodem  Ivjamine  quo  ligatur.  This  is  so  well  established  that  it 
appears  to  me  unnecessary  to  refer  to  cases.  I  will  mention  only 
Rogers  v.  Payne,  2  Wils.  376,  which  was  an  action  of  covenant  for  the 
non-payment  of  money  ;  the  defendant  pleaded  a  parol  discharge  in 
satisfaction  of  all  demands.  It  was  held,  upon  demurrer,  that  the  cove- 
nant could  not  be  discharged  without  a  deed  ;  and  Blake's  case,  6  Co.  Rep. 
43  6,  was  cited.  Now  if  an  action  had  been  brought  against  the  assignee, 
to  have  set  up  this  defence  would  have  been  in  direct  violation  of  the  rule 
to  which  I  have  adverted.  How  can  it  be  an  answer  for  the  lessee  if  not 
for  the  assignee  ?  Cases  of  conditions  which  have  been  waived,  or  the 
performance  of  which  has  become  impossible,  do  not,  I  think,  apply.  No 
doubt  in  the  case  of  a  bond,  if  the  breach  be  occasioned  by  the  obligee, 
or  if  the  performance  of  the  condition  be  rendered  impossible  by  his 
act,  no  forfeiture  is  incurred.  Though  the  bond,  however,  is  under 
seal,  the  condition  is  of  a  thing  resting  on  evidence  only.  It  may  be 
compared  to  matter  in  pais.  But  in  the  case  of  a  covenant  the  whole 
matter  is  under  the  seal  of  the  party  ;  and  the  contract  into  which  he 
has  entered  can  be  discharged  onl}'  by  an  instrument  of  the  same  nature 
as  that  b\'  which  the  contract  was  created.  If  it  could  be  maintained, 
as  was  contended  on  the  part  of  the  defendant,  that  the  third  plea  dis- 
closed an  act  which  the  lessor  had  done,  or  which  he  had  compelled  to 
be  done,  I  think  it  would  have  been  good.  It  would  have  been  like  the 
■well-known  plea  of  "  damnified  by  his  own  default."  But  that  does  not 
appear  to  me  to  be  the  true  construction  of  this  plea  ;  and  I  think  that 
the  rule  for  entering  up  judgment  non  obstante  veridicto  must  be  made 
absolute.* 


WILLIAM   McCREERY   et   al.,  Appellants,    v.    MELVILLE   C- 
DAY   ET   AL.,   Respondents. 

New   York   Court   of    Appeals,   November    26,    1889  —  January   14, 

1890. 

[Reported  in  119  New  York,  1.] 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  upon  an  order  made  May  24, 

1  See  Ellen  v.  Topp,  ante  p  47,  and  note,  p.  49;  also  Blagborne  v.  Hunger,  101 
Mich.  375.     Compare  Clark  on  Contracts,  618,  and  cases  cited;  Palmer  v.  Meriden 
Britannia  Co.,  188  111.  508,  521. 
TOL.   u  —  37 
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1889,  which  affirmed  a  judgment  in  favor  of  defendants,  entered  upon 
an  order  of  Special  Term  granting  a  motion  for  judgment  on  the 
pleadings. 

This  action  was  brought  to  recover  certain  sums  alleged  to  be  due 
plaintiffs  under  a  contract  dated  March  2,  1882,  between  the  plaintiffs, 
as  parties  of  the  first  part,  and  C.  H.  Andrews,  as  part}'  of  the  second 
part,  and  C.  K.  Garrison,  defendant's  testator,  as  party  of  the  third 
part. 

Bj'  the  terms  of  the  contract,  plaintiffs  sold  to  Garrison  a  one-fourth  in- 
terest in  a  contract  for  the  construction  of  the  railroad  of  the  Pittsburgh, 
Youngstown,  and  Chicago  Railroad  Corapan}-,  running  from  Pittsburgh 
to  Akron,  and  agreed  to  turn  over  to  Garrison  a  one-fourth  part  of  all 
cash,  bonds,  and  stock  which  should  be  received  from  that  railroad 
company  in  pa3'ment  for  the  work  done  under  the  construction  con- 
tract. Garrison  agreed  to  pay  the  plaintiffs,  for  work  already  done 
and  materials  furnished  and  rights  acquired  up  to  the  date  of  the  con- 
tract, the  sum  of  $150,000,  and  pay  them,  from  time  to  time  thereafter, 
one  fourth  of  the  amounts  expended  by  them  in  the  further  construc- 
tion of  the  road  under  the  contract. 

Plaintiffs  sought  to  recover  the  one-fourth  part  of  moneys  expended 
by  them  after  March  2,  1882,  in  carrying  out  their  contract  with  the 
Pittsburgh,  Youngstown,  and  Chicago  Railroad  Company,  and  also  to 
recover  interest  during  the  time  Garrison  delayed  payment  of  the  sum 
of  $150,000. 

The  answer  set  up,  among  other  things,  the  following  facts :  On  the 
13th  daj'  of  April,  1882,  the  plaintiffs  and  said  C.  H.  Andrews  exe- 
cuted an  agreement  with  the  Pittsburgh  and  Western  Railroad  Com- 
pany, by  which  the  plaintiffs  and  C.  H.  Andrews  agreed  to  sell  to  the 
Pittsburgh  and  Western  Railroad  Company  a  one-fourth  interest  in  the 
Pittsburgh,  Youngstown,  and  Chicago  Railroad,  as  described,  between 
Newcastle  Junction  and  Akron,  for  $150,000,  those  persons  agreeing  to 
pay  for  all  expenditures  for  work  done  or  materials  furnished  up  to  that 
date.  The  Pittsburgh,  Youngstown,  and  Chicago  Railroad  Company'' 
was  to  abandon  the  further  construction  of  the  projected  railroad 
between  the  towns  of  Newcastle  Junction  and  Akron,  for  the  building 
of  which  railroad  between  those  points  the  Pittsburgh,  Cleveland,  and 
Toledo  Railroad  Company  was  created.  On  the  6th  da^-  of  November, 
1882,  Garrison,  the  defendants'  testator,  wrote  to  the  plaintiffs  and  to 
C.  II.  Andrews  a  letter  acknowledging  the  receipt  of  the  papers  designed 
for  the  completion  of  the  road  from  Akron  to  Newcastle  Junction  by  the 
Pittsburgh  and  Western  Railroad,  consenting  to  sign  them,  but  only 
on  the  understanding  and  condition  "  that  I  am  not  to  pay  any  more 
money  than  Mr.  Humphrey's  company  "  (the  Pittsburgh  and  Western) 
"pays,  as  provided  in  the  agieementyou  made  witli  him  April  thirteenth, 
—  that  is,  $150,000  and  one  fourth  of  the  cost  of  the  road  to  Newcastle 
Junction  after  that  date."  Garrison  in  tlie  same  letter  asserted  that  he 
had  given  up  the  agreement  of  the  second  of  March  above  mentioned. 
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and  declared  that  he  no  longer  desired  any  interest  in  the  railroad  from 
Newcastle  Junction  to  Pittsburgh.  Afterwards,  and  in  compliance  with 
the  terms  of  that  letter,  the  plaintiffs,  witli  the  said  C.  H.  Andrews  and 
the  defendants'  testator,  caused  an  agreement  to  be  indorsed  on  the 
contract  of  March  2,  1882,  as  follows:  ''  It  is  agreed  by  the  parties 
hereto  that  the  within  contract  is  annulled  and  of  no  further  effect,  the 
same  having  been  superseded  by  the  agreement  and  arrangement 
made  in  lieu  thereof,  as  embodied  in  the  letter  of  C.  K.  Garrison,  .  .  . 
dated  November  6,  1882,  and  by  a  certain  agreement  made  between 
C.  H.  Andrews,  W.  C.  Andrews,  W.  McCreery,  James  Gallerey,  Solo- 
mon Humphreys,  and  C.  K.  Garrison,  all  bearing  date  October  25, 
1882."     This  writing  was  signed  by  all  the  parties. 

The  agreement  last  referred  to  was  fully  carried  out  by  all  the  parties. 
An  order  was  made  requiring  plaintiffs  to  reply,  which  they  did,  sub- 
stantially admitting  the  foregoing  averments  of  the  answer. 

J.  W.  Hawes,  for  appellants. 

William  Bronk  and  Melville  C.  Day,  for  respondents. 

Andrews,  J.  The  parties  b}-  their  agreement  indorsed  on  the  con- 
tract of  March  2,  1882,  in  terms  annulled  that  contract  and  declared 
that  it  should  be  of  no  further  effect.  The  claim  that  the  annulment  of 
the  contract  did  not  discharge  Garrison's  obligation  under  the  original 
contract  to  pay  his  proportion  of  expenditures  made  by  the  plaintiffs 
for  the  construction  of  the  Pittsburgh,  Youngstown,  and  Chicago  Rail- 
road, between  the  date  of  the  contract  and  its  annulment,  depends  on 
the  intention  to  be  deduced  from  the  agreement  of  annulment,  con- 
strued in  light  of  the  attending  circumstances.  Where  a  contract  is 
rescinded  while  in  the  course  of  performance,  any  claim  in  respect  of 
performance,  or  of  what  has  been  paid  or  received  thereon,  will  ordi- 
narily "  be  referred  to  the  agreement  of  rescission,  and  in  general  no 
such  claim  can  be  made  unless  expressly  or  impliedly  reserved  upon 
the  rescission."     Leake  on  Contracts,  788,  and  cases  cited. 

The  agreement  annulling  the  original  contract  recites  that  the  con- 
tract had  been  "  superseded  b}'  agreements  and  arrangements  made  in 
lieu  thereof,"  embodied  in  Garrison's  letter  of  November  6,  1882,  and 
the  several  contracts  executed  b}-  the  parties  to  that  contract,  and 
others,  bearing  date  October  25,  1882.  In  ascertaining  the  scope  of 
the  agreement  annulling  the  original  contract,  the  letter  and  the  con- 
tracts of  October  25,  1882,  are  to  be  deemed  incorporated  into  the 
agreement.  Construing  these  several  writings  together,  they  plainly 
show  that  the  parties  intended  that  Garrison  should  be  discharged 
from  all  liabilit}'  under  his  contract  of  March  2,  1882,  for  anj'  expendi- 
tures theretofore  made,  or  thereafter  to  be  made,  in  constructing  the 
line  between  Pittsburgh  and  Newcastle  Junction.  The  letter  was 
written  after  Garrison  had  received  the  contracts  dated  October  25, 
1882,  for  execution,  and  declares  that  he  will  sign  them  on  the  condi- 
tion, and  understanding  that  he  is  not  to  pa}'  anything  more  than  Mr. 
Humphrey's  company  paj-s,  under  the  plaintiff's  agreement  with  him  of 
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April  13,  1882,  that  is,  $150,000,  and  one  fourth  of  the  cost  of  the  road 
to  Newcastle  Junction,  after  that  date."  The  agreement  with  Mr. 
Humphre}-  of  April  13,  1882,  provided  for  the  construction  of  the  part 
of  the  line  of  the  Pittsburgh,  Youngstown,  and  Chicago  Railroad 
between  Newcastle  Junction  and  Akron,  by  a  new  corporation  to  be 
formed,  and  that  Humphrey  should  pay  the  plaintiffs  $150,000  for 
expenditures  incurred  and  rights  acquired  on  that  branch  of  the  road, 
prior  to  the  making  of  the  contract,  and  also  one  fourth  of  all  expendi- 
tures thereafter  made  in  its  completion.  The  letter  goes  on  to  state 
that  the  agreement  with  Mr.  Humphrey' was  made  "after  consulting 
with  me,  and,  as  it  insured  my  road  (Wheeling  and  Lake  Erie  Railroad) 
a  line  to  Pittsburgh,  I  was  read}'  to  assent  to  it  in  place  of  the  agree- 
ment of  the  second  of  March,  and  you  know  I  have  so  considered  it 
since,  and  that  I  was  owner  of  one  fourth  of  the  new  compan}',  all  pre- 
vious agreements  between  us  being  superseded.  I  do  not  want  any 
interest  in  the  road  from  Newcastle  Junction  to  Pittsburgh.  I  will  pa}^ 
whatever  Mr.  Humphrey's  company  has  paid  on  the  agreement  of  the 
13th  April." 

The  clear  import  of  the  proposition  of  Mr.  Garrison  in  his  letter  is, 
that  he  would  sign  the  contracts  of  October  25,  1882,  provided  he 
should  be  placed  in  the  same  position  in  respect  to  the  enterprise,  as 
that  occupied  by  the  company  represented  by  Mr.  Humphrey,  and  be 
relieved  from  all  interest  in,  or  obligation  to  contribute  to,  the  con- 
struction of  the  part  of  the  Pittsburgh,  Youngstown,  and  Chicago 
Railroad  between  Pittsburgh  and  Newcastle  Junction.  Garrison 
thereafter  executed  the  contracts  of  October  25,  1882,  relating  to  the 
construction  of  the  road  between  Newcastle  Junction  and  Akron, 
whereby  he  assumed  other  and  different  obligations  from  those  he  had 
assumed  by  his  contract  with  the  plaintiffs  of  March  2,  1882. 

The  main  claim  in  the  action  is  to  recover  from  Garrison's  estate, 
under  the  contract  of  March  2,  1882,  for  a  share  of  expenditures  made 
by  the  plaintiffs  in  the  construction  of  the  part  of  the  Pittsburgli, 
Youngstown,  and  Chicago  Railroad  between  Pittsburgh  and  Newcastle 
eTunction,  after  the  date  of  that  contract,  and  before  the  execution  of 
the  annulment  agreement.  The  agreement  annulling  the  prior  contract 
is  supported  by  an  adequate  consideration.  The  new  obligation  which 
Garrison  assumed  under  the  contracts  of  October  25,  1882,  was  alone 
a  sufficient  consideration.  City  of  Memphis  v.  Brown,  20  Wall.  289. 
There  was  a  consideration  also  in  the  mutual  agreement  of  the  parties 
to  the  prior  contract  (which  was  still  executory,  although  in  the  course 
of  performance)  to  discharge  each  otlier  from  reciprocal  obligations 
thereunder  and  to  substitute  a  new  and  different  agreement  in  place 
thereof 

The  contract  of  March  2,  1882,  is  sealed,  while  the  agreement 
annulling  it  is  unsealed.  Upon  this  fact  the  plaintiffs  make  a  point, 
founded  on  ihe  doctrine  of  tlie  common  law,  that  a  contract  under  seal 
cannot  be  dissolved  by  a  new   parol    executory   agreement,  although 
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supported  b3'  a  good  and  valuable  consideration,  "  for,  every  contract 
or  agreement  ought  to  be  dissolved  bj-  matter  of  as  high  a  nature  as 
the  first  deed."  Countess  of  Rutland's  case,  Coke,  Pt.  V.,  25  b.  The 
application  of  this  rule  often  produced  great  inconvenience  and  injus- 
tice, and  the  rule  itself  has  been  overlaid  with  distinctions  invented  b}' 
the  judges  of  the  common  law  courts  to  escape  or  mitigate  its  rigor  in 
particular  cases.  But  in  equit}'  the  form  of  the  new  agreement  is  not 
regarded,  and  under  the  recent  blending  of  the  jurisdiction  of  law  and 
equit}-,  and  the  right  given  b}'  the  modern  rules  of  procedure  in  this 
country  and  in  England  to  interpose  eqiiitnble  defences  in  legal  actions, 
the  common  law  rule  has  lost  much  of  its  former  importance.  A  recent 
English  writer,  referring  to  the  effect  of  the  Common  Law  Procedure 
Acts  in  England,  says,  "•The  ancient  technical  rule  of  the  common 
law,  that  a  contract  under  seal  cannot  be  varied  or  discharged  by  a 
parol  agreement,  is  thus  practically  superseded."  Leake  on  Contracts, 
802.  Courts  of  equity  often  interfered  by  injunction  to  restrain  pro- 
ceedings at  law  to  enforce  judgments,  covenants,  or  obligations 
equitably  discharged  by  transactions  of  which  courts  of  law  had  no  cog- 
nizance. 2  Story's  Eq.  §  1573.  It  is  a  necessary  consequence  of  our 
changed  system  of  procedure  that  whatever  formerly  would  have  con- 
stituted a  good  ground  in  equity  for  restraining  the  enforcement  of  a 
covenant,  or  decreeing  its  discharge,  will  now  constitute  a  good  equitable 
defence  to  an  action  on  the  covenant  itself  It  was  one  of  the  subtle 
distinctions  of  the  common  law  as  to  the  discharge  of  covenants  by 
matter  in  pais,  that  although  a  specialty  before  breach  could  not  be 
discharged  by  a  parol  agreement,  although  founded  on  a  good  consider- 
ation, nor  even  bj-  an  accord  and  satisfaction,  j-et  after  breach  the 
damages,  if  unliquidated,  could  be  discharged  by  an  executed  parol 
agreement,  because,  as  was  said,  in  the  latter  case  the  cause  of  action 
is  founded  '•'■  not  merely  on  the  deed,  but  on  the  deed  and  the  subse- 
quent wrong."  Broom's  Legal  Maxims,  848,  and  cases  cited.  The 
absurd  results  to  which  the  common  law  doctrine  sometimes  led  is 
illustrated  by  the  case  of  Spence  v.  Heale}-,  8  Exch.  668,  in  which  it 
was  held  that  a  plea  to  an  action  on  covenant  for  the  payment  of  a  sum 
certain,  that  before  breach  defendant  satisfied  the  covenant  by  deUverj- 
to,  and  acceptance  by  the  plaintiflT,  of  goods,  machinery,  etc.,  in  satis- 
faction, was  bad,  Martin,  B.,  saying,  "I  am  sorry  I  am  compelled  to 
agree  in  holding  that  the  plea  is  bad.  It  is  difficult  to  see  the  correct- 
ness of  the  reason  upon  which  the  rule  is  founded."  I  suppose  there 
can  be  no  doul^t  that  the  facts  presented  by  the  plea  in  the  case  of 
Spence  v.  Heaiey  would  have  constituted  a  good  ground  for  relief  iu 
equity.  The  technical  distinction  between  a  satisfaction  before  or  after 
breach  seems  to  have  been  disregarded  in  this  State,  and  a  new  agree- 
ment by  parol,  followed  by  actual  performance  of  the  substituted 
agreement,  whether  made  and  executed  before  or  after  breach,  is  treated 
as  a  good  accord  and  satisfaction  of  the  covenant.  Fleming  v.  Gilbert, 
3  John.  530 ;  Lattimore  u.  Harsen,  14  id.  330 ;  Dearborn  v.  Cross,  7 
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Cow.  48;  Allen  v.  Jaquish,  Cowen,  J.,  21  Wend.  633.  So,  also,  a  new 
agreement,  although  without  performance,  if  based  on  a  good  consider- 
ation, will  be  a  satisfaction,  if  accepted  as  such.  Kromer  v.  Heim,  75 
N.  Y.  574,  and  cases  cited. 

In  the  present  case  it  may  be  justly  said,  that  when  the  agreement 
annulling  the  contract  of  March  2,  1882,  was  executed,  there  had  been 
no  breach  by  Garrison  of  his  covenant  therein,  as  he  had  not  been 
called  upon  by  the  plaintiffs  to  pay  his  share  of  the  construction  ac- 
count. But  it  was  the  plain  intention  of  the  parties  that  the  now 
arrangement,  then  entered  into,  should  be  a  substitute  for  the  liabilit}' 
of  Garrison,  present  and  prospective,  under  the  contract  of  March  2, 
1882.  The  transaction  constituted  a  new  agreement  in  satisfaction  of 
the  prior  covenant,  and  was  accepted  as  such.  Moreover,  it  admitted 
by  the  reply  that  the  contracts  of  October  25,  1882,  were  carried  out. 
It  is  a  case,  therefore,  of  an  executory  parol  contract,  made  in  substi- 
tution of  the  prior  and  sealed  contract,  afterwards  full}'  executed, 
which  clearly,  under  the  authorities  in  tliis  State,  discharged  the  prior 
contract. 

In  respect  to  the  claim  to  recover  interest  during  the  time  the  pay- 
ment of  the  $150,000  was  delayed,  it  is  a  sufficient  answer  that  the 
complaint  admits  that  the  principal  sum  was  fully  paid  prior  to  Sep- 
tember 13,  1882.  The  claim  for  interest  did  not  survive,  there  being 
no  special  circumstances  to  take  the  case  out  of  the  general  rule. 
Cutter  V,  Mayor,  etc.,  92  N.  Y.  166,  and  cases  cited. 

We  are  of  opinion  that  the  facts  admitted  in  the  pleadings  disclose 
that  there  was  no  right  of  action,  and  that  the  complaint,  for  this  rea- 
son, was  properly  dismissed. 

The  judgment  should  therefore  be  affirmed. 

All  concur.  Judgment  affirmed. 


WILLIAMS   V.   STERN. 

In  the  Queen's  Bench  Division,  Court  of  Appeal, 
December  19,  1879. 

[Reported  in  5  Queen's  Bench  Division,  409.] 

Action  in  the  Court  of  Passage  at  Liverpool  to  recover  damages  foi 
the  seizure  and  sale  of  the  plaintiff's  goods. 

By  an  indenture,  being  a  bill  of  sale,  and  dated  the  9th  of  July,  1878, 
and  made  between  the  plaintiff  (thereinafter  called  the  mortgagor)  ol 
the  one  part,  and  the  defendant  (thereinafter  called  the  mortgagee) 
of  the  other  part,  after  reciting  that  the  mortgagor  had  applied  to  the 
mortgagee  for  an  advance  of  £30  and  had  agreed  to  pa}'  the  sum  of 
£12  as  a  consideration  for  the  same,  and  that  the  mortgagee  had 
consented  to  make  the  advance  upon  having  those  sum?*  secured  in 
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manner  thereinafter  appearing,  it  was  witnessed  that  in  consideration 
of  £30  by  the  mortgagee  paid  to  the  mortgagor  on  the  execution  of  the 
indenture,  the  mortgagor  assigned  to  the  mortgagee  all  the  stock-in- 
trade,  shop-fixtures,  furniture,  goods,  chattels,  and  effects  of  the  mort- 
gagor then  being  in  the  shop,  dwelling-houses,  and  premises  of  the 
mortgagor,  situate  in  Liverpool,  to  hold  the  said  propert}-  unto  the 
mortgagee  to  and  for  his  own  use  and  benefit,  subject  to  a  proviso  for 
redemption  in  case  the  mortgagor  should  pay  to  the  mortgagee  the  sum 
of  £42  by  twenty-five  consecutive  weekly  pa^-ments  of  £1  5s.  each  on 
every  Monday  before  noon,  the  first  payment  to  be  made  on  the  15th 
da}'  of  July  instant,  and  the  balance  of  £10  15s.  on  the  6th  day  of 
January-,  1879.  The  indenture  contained  a  covenant  by  the  mortgagor 
with  the  mortgagee  for  the  repajinent  of  £42,  and  then  contained  the 
following  declaration  :  "  It  is  hereby  declared  and  agreed  that  notwith- 
standing the  aforesaid  proviso  for  redemption  it  shall  be  lawful  for  the 
mortgagee  at  any  time  after  the  execution  hereof  to  take  possession  of 
the  said  property  and  to  retain  such  possession  (either  in  and  upon  the 
said  shop,  dwelling-house,  and  premises,  or  in  any  other  place  to  which 
the  mortgagee  may  think  fit  to  remove  it)  until  all  moneys  payable 
under  these  presents,  together  with  all  expenses  which  may  be  incurred 
by  the  mortgagee  in  and  about  taking  possession,  removing,  and  retain- 
ing possession  of  the  said  property,  shall  be  fully  paid ;  and,  further, 
that  if  default  be  made  by  the  mortgagor  in  payment  of  any  instalments 
of  the  sum  of  £42  ...  on  the  days  on  which  such  instalments  respect- 
ively shall  become  payable,  the  whole  amount  which  at  the  time  of 
such  default  shall  be  secured  by  these  presents  and  shall  be  remaining 
unpaid  shall  at  once  become  due  and  payable  ;  and  thereupon  it  shall 
be  lawful  for  the  mortgagee  to  sell  the  said  property  by  public  or 
private  sale  and  receive  the  moneys  arising  therefrom,  and  retain  to 
himself  thereout  all  moneys  remaining  due  on  the  security  of  these 
presents  and  all  expenses  which  he  may  have  incurred  in  taking  and 
holding  possession  and  removing  and  selling  the  said  property,  and 
all  costs  and  charges  which  he  may  have  incurred  in  defending  and 
maintaining  his  rights,  powers,  and  authorities  under  these  presents ; 
and  that  the  surplus  (if  any)  of  such  moneys  shall  be  paid  to  the 
mortgagor.  .  .  .  And  it  is  hereby  agreed  and  declared  that  it  shall  be 
lawful  for  the  mortgagee  and  his  agents  from  time  to  time  during  the 
continuance  of  this  security  to  enter  and  remain  upon  the  said  shop, 
dwelling-house,  and  premises,  or  any  other  premises  upon  which  the 
said  property  or  any  part  thereof  may  be,  for  the  purpose  of  taking  and 
holding  possession  of  the  said  property,  or  of  there  selling  the  same 
by  auction  or  of  removing  the  same,  or  for  any  other  reasonable  pur- 
pose in  connection  with  these  presents  ;  and  in  case  the  mortgagee  or 
his  agents  shall  be  unable  to  obtain  admission  in  the  usual  manner,  it 
shall  be  lawful  for  him  to  break  open  the  outer  and  inner  doors  and  the 
windows  in  order  to  olttaiu  admission."  The  other  provisions  of  the 
indenture  were  iiumatenal  to  this  action.     The  plaintitf  paid  thirteen 


584  WILLIAMS   V.   STERN.  [cHAP.    VIL 

weekly  instalments ;  but  on  the  day  when  the  fourteenth  became  due, 
he  had  to  attend  the  Court  of  Passage  as  juryman  ;  he  called  upon  the 
defendant  and  asked  for  time ;  the  defendant  said  that  he  would  not 
look  to  a  week.  Relying  upon  this  statement  of  the  defendant,  the 
plaintiff  served  as  a  juryman  for  three  days,  but  on  the  third  day  the 
defendant  seized  the  plaintiff's  goods  and  sold  them  within  the  current 
week  and  before  any  fresh  default  had  been  committed  by  the  plain- 
tiff. It  was  alleged  that  the  defendant  had  heard  that  the  plaintiff's 
landlord  intended  to  distrain  upon  the  goods  for  rent  in  arrear.  The 
judge  asked  the  jury  whether  the  defendant  had  so  acted  as  to  induce 
the  plaintiff  to  believe  that  the  defendant  would  hold  his  hand  ;  the 
jury  answered  this  question  in  favor  of  the  plaintiff  and  assessed  the 
damages  at  £80.  The  judge  gave  leave  to  move  on  the  ground  that 
there  was  no  evidence  of  a  waiver  by  the  defendant.  The  Queen's 
Bench  Division  made  absolute  a  rule  for  a  new  trial,  but  gave  the 
plaintiff  leave  to  appeal. 

The  plaintiff  accordingly  appealed. 

F.  W.  Maikes,  for  the  plaintiff. 

D.  French,  for  the  defendant. 

Bramwell,  L.  J.  I  think  that  this  appeal  must  be  dismissed.  The 
plaintiffs  evidence  failed  to  show  that  the  defendant  had  no  right  to 
seize  his  goods.  When  the  plaintiff  allowed  the  appointed  time  to 
elapse  without  paying  the  instalment,  he  was  in  default ;  whenever 
there  is  an  omission  to  do  an  act  pursuant  to  the  terms  of  a  contract, 
there  is  a  default  in  the  performance  of  it.  It  has  been  argued  for  the 
plaintiff  that  after  the  defendant  had  promised  to  wait  for  a  week,  he 
could  not  lawfully  seize  the  plaintiffs  goods ;  but  I  do  not  think  that 
his  promise  was  sufficient  to  prevent  him  from  putting  in  force  the 
powers  of  the  bill  of  sale  ;  it  was  not  an  undertaking  which  bound  him  ; 
the  promise  was  not  supported  by  an}'  consideration.  The  plaintiff  was 
not  induced  to  alter  his  position.  A  promise  to  wait  founded  upon  a 
good  consideration  would  have  prevented  the  defendant  from  seizing 
the  goods  comprised  in  the  bill  of  sale,  even  though  a  distress  by  the 
plaintiff's  landlord  had  been  threatened.  For  the  plaintiff  reliance 
has  been  placed  upon  Albert  v.  Grosvenor  Investment  Co.,  L.  R. 
3  Q.  B.  123  ;  but  I  cannot  accede  to  the  decision  in  that  case,  because 
I  entertain  great  doubts  whether  it  was  correct.  That  was  a  seizure 
upon  an  alleged  default,  and  upon  the  facts  before  them  the  Court  of 
Queen's  Bench  held  that  there  had  been  no  default.  But  whether  that 
decision  was  right  or  wrong,  in  the  present  case  there  was  no  evidence 
of  a  valid  waiver  by  the  defendant ;  no  benefit  accrued  to  him  from  his 
promise.     The  appeal  must  be  dismissed. 

Brett,  L.  J.  I  agree  with  tlie  view  of  the  law  enunciated  by  Bram- 
well, L.  J.  I  think  that  upon  the  true  construction  of  the  indenture  the 
defendant  was  entitled  at  any  time  to  take  possession  of  the  goods 
couii)rised  in  it.  If,  however,  a  default  was  necessary  in  order  to 
enable  the  defendant  to  seize,  1  think  that  such  a  default  had  occurred; 
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for  "default"  means  simply  the  non-payment  of  money,  and  the 
plaintiff  had  failed  to  pay  one  of  the  instalments  at  the  time  when  it 
became  due.  On  behalf  of  the  plaintiff  reUance  was  placed  upon  the 
circumstance  that  the  defendant  had  promised  to  wait  for  a  week. 
This  was  not  a  misstatement  as  to  existing  facts  ;  it  was  a  mere  naked 
promise,  not  binding  upon  the  defendant.  Has  there  been  any  mis- 
conduct on  the  part  of  the  defendant?  I  think  not:  it  appears  that  a 
distress  by  the  plaintiff's  landlord  had  been  threatened  ;  and  under 
these  circumstances  I  do  not  blame  the  defendant  for  changing  liis 
mind.  In  my  opinion  the  decision  in  Albert  v.  Grosvenor  Investment 
Co.,  L.  R.  3  Q.  B.  123,  did  alter  the  meaning  of  the  words  used  by 
the  contracting  parties.  I  cannot  agree  with  that  decision.  In  this 
case  there  was  no  evidence  to  show  that  the  defendant  had  waived  any 
of  his  rights  under  the  indenture,  and  the  case  ought  to  have  been 
■withdrawn  from  the  jur}-.     There  must  be  a  new  trial. 

Cotton,  L.  J.  The  only  question  before  us  is  whether  the  indenture 
conferred  upon  the  defendant  a  power  to  seize  and  sell  the  plaintiffs 
goods  under  the  circumstances  which  actually  happened.  I  agree  that 
the  plaintiff  was  in  default  when  he  failed  to  pay  the  instalment ;  for 
"  default  "  simply  means  non-pa3'ment  of  a  sum  of  money  which  is  due. 
Did  the  alleged  promise  of  the  defendant  prevent  him  from  seizing  and 
selling  the  plaintifTs  goods?  It  was  not  founded  upon  any  considera- 
tion. It  seems  to  me  that  nothing  rendered  the  seizure  and  sale 
wrongful.  The  defendant  made  no  representation  which  operated  to 
the  plaintiff's  disadvantage  ;  he  simply  uttered  his  own  private  inten- 
tions ;  he  gave  no  promise  which  was  enforceable  in  law.  The  plaintiff 
has  no  claim  for  relief  in  equitj' ;  before  the  Supreme  Court  of  Judica- 
ture Acts,  1873,  1875,  the  Court  of  Chancery  would  not  have  interfered 

to  set  aside  the  seizure. 

Appeal  dismissed.^ 


ALBERT  WEBER,   JR.,    Administrator,   v.   EDWARD   F. 
COUCH  AND  Another. 

Supreme  Judicial  Court  of  Massachusetts,  January  6-22,  1883. 

[Reported  in  134  Massachusetts,  26.] 

Holmes,  J.  This  is  an  action  on  a  judgment  for  $1154.71,  against 
Edward  F.  Couch  and  A.  C.  Couch,  copartners.  After  that  judgment 
was  recovered,  one  of  the  defendants  paid  SlOO  upon  it,  and  the  follow- 
ing agreement  was  indorsed  on  the  execution  :  "In  consideration  of 
the  sum  of  one  hundred  dollars  paid  by  Edward  F.  Couch,  one  of  the 

1  Compare  Bacon  v.  Cobb,  45  111.  47  ;  Watkins  v.  Hodges,  6  H.  &  J.  38 ;  Franklin 
F.  I.  Co.  V.  Hamill,  5  Md.  170;  Wilgus  v.  Whitehead,  89  Pa.  131. 
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within-named  judgment  debtors,  I  hereby  release  said  Edward  F. 
Couch  from  any  and  all  liability  on  the  said  judgment,  and  acknowl- 
edge satisfaction  of  the  within  judgment  so  far  as  said  Edward  F. 
Couch  is  concerned,  but  reserve  to  myself  the  right  to  avail  m^'self  of 
certain  securities,  to  wit,  notes  and  mortgages  in  the  hands  of  one 
A.  H.  G.  Lewis,  put  up  by  one  John  Snow,  of  Providence,  K.  I.,  to 
release  the  attachment. 

"  Albert  Weber.  By  Buckland  &  White,  his  attorneys." 
The  defendant  E.  F.  Couch  has  died  pending  this  action,  but  the 
other  defendant  insists  that  the  above  transaction  discharged  E.  F. 
Couch,  and  therefore  discharged  him,  the  other  joint  debtor.  To  make 
out  that  E.  F.  Couch  was  discharged,  the  defendant  suggests  that  the 
consideration  of  the  dealing  with  him  consisted  of  the  securities  men- 
tioned as  well  as  the  money.  But  there  is  nothing  outside  of  the 
instrument  to  countenance  this  suggestion,  and  the  instrument  itself 
expressly  contradicts  it.  It  states  the  consideration  to  be  one  hundred 
dollars  and  nothing  else.  It  does  not  disclose  the  acquisition  of  any 
new  rights  in  the  securities  b}'  the  plaintiff,  or  any  change  of  position 
on  the  part  of  the  defendant.  Indeed,  so  far  as  appears,  the  defendant 
was  a  stranger  to  the  securities,  which  were  "  put  up  by  one  John 
Snow."  The  defendant's  argument  therefore  fails.  A  parol  release 
of  a  judgment  for  mone}',  in  consideration  of  a  payment  of  a  smaller 
sum,  is  invalid  at  common  law. 

The  defendant  does  not  argue  that  the  release  had  an}'  greater  effect 
because  written  on  the  execution,  than  it  would  have  had  if  it  had  been 
written  on  any  other  piece  of  paper.  It  is  still  a  parol  release  address- 
ing itself  directly  to  the  judgment,  which  it  is  incompetent  to  discharge 
in  that  way.  Neither  can  it  have  a  greater  indirect  operation  than  it 
could  have  had  directly.  To  that  end  it  would  be  necessary  first  to 
read  the  release  as  purporting  to  discharge  the  execution,  because  it 
was  indorsed  on  the  writ,  and  because,  if  it  had  been  effectual  to  dis- 
charge the  judgment,  it  would  have  discharged  the  execution,  and 
then,  after  providing  this  substituted  machinery,  to  hold  that  the  parol 
release  of  the  execution  was  conclusive,  and  that  the  discharge  of  the 
judgment  followed.  This  is  impossible,  and  it  is  therefore  unnecessary 
to  consider  what  the  effect  of  the  indorsement  would  have  been  upon 
the  liability  of  the  other  defendant  if  it  had  been  valid  ;  whether  it 
would  Iiave  discharged  him  apart  from  the  reservations,  and  whether 
the  reseivations  were  sufficient  to  cut  the  words  of  release  down  to  a 
covenant  not  to  sue.  Judgment  for  the  plaintiff .^ 

1  Sec  also  Bruce  v.  Anderson,  176  Mass.  161  ;  Whitehill  v.  Wilson,  3  Pen.  & 
Watts,  405. 
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ROE  V.   HAUGH. 
Ix  THE  Exchequer  Chamber,  Trinity  Term,  1697. 
[Reported  in  12  Modern,  133.2] 

B.  WAS  indebted  to  A.  in  the  sum  of  forty-two  pounds,  and  C.  in 
consideration  quod  A.  accipere  vellet  ipsum  C.  fore  debitorem  ipsius  A. 
pro  quadraginta  duob.  lib.  eidem  A.  per  B.  tunc  debit,  in  vice  et  loco 
ejusdem  B.  super  se  assumpsit,  et  eidem  A.  promisit  quod  ipse  C. 
easdem  quadraginta  duas  lib.  eidem  A.  solvere  vellet.  A.  dies ;  his 
executors,  on  this  promise,  bring  an  assumpsit  against  C.  averring  in 
their  count,  that  A.  the  testator  trusting  to  the  said  promise  of  C. 
accepit  praed.  C.  fore  debitorem  ipsius  A.  without  saying  anything  that 
he  discharged  B.  Non  assumpsit  pleaded  ;  verdict  and  judgment  for 
the  plaintiff.     Writ  of  error  brought  in  the  exchequer  chamber. 

The  error  insisted  on  was,  that  this  is  a  void  assumpsit,  here  being 
no  good  consideration ;  for  except  B.  was  discharged,  C.  could  not  be 
chargeable  ; 

For  which  reason  Blencowe,  Powell,  and  Ward  were  of  opinion, 
judgment  should  be  reversed ;  but  Powis,  Nevill,  Lechmere,  and 
Treby,  that  this  being  after  verdict,  the}'  should  do  what  they  could  to 
help  it ;  to  which  end  they  would  not  consider  it  onl}'  as  a  promise  on 
the  part  of  C.  for  as  such  it  would  not  bind  him,  except  B.  was  dis- 
charged ;  but  they  would  construe  it  to  be  a  mutual  promise,  viz.  that 
C.  promised  to  A.  to  pay  the  debt  of  B.  and  A.  on  the  other  side  prom- 
ised to  discharge  B.  so  that  though  B.  be  not  actuall}-  discharged,  yet 
if  A.  sues  him,  he  subjects  himself  to  an  action  for  the  breach  of  his 
promise.  The  judgment  was  affirmed. 


WILFRED  TRUDEAU   v.    LUCIEN   POUTRE. 

Supreme  Judicial  Court  of  Massachusetts,  October  29,  1895- 
January  1,  1896. 

[Reported  in  165  Massachusetts,  81.] 

Contract.     The  plaintiff  owned  in  partnership  with  one  Picard  the 
stock  and  fixtures  in  a  drug  store.     The  plaintiff  sold  his  interest  to 

1  The  best  treatment  of  this  subject  is  in  an  essay  by  Professor  Ames  in  6  Harv. 
L.  Rev.  184.     See  also  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.). 
»  Also  reported  in  1  Salk.  29  and  3  Salk.  14. 
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Picard  and  took  from  the  latter  a  note  secured  by  mortgage  on  the 
stock.  Later  Picard  sold  the  stock  and  fixtures  to  the  defendant,  and 
the  plaintiff,  as  part  of  the  transaction,  at  the  same  time,  discharged 
Picard  in  order  to  enable  Picard  to  transfer  a  clear  title.  The  evidence 
was  conflicting  as  to  the  promise,  if  an}',  made  by  the  defendant  to  the 
plaintiff,  but  there  was  evidence  that  the  defendant  agreed  to  give  two 
mortgages  to  secure  part  of  the  plaintiff's  claim  and  agreed  to  pay  the 
balance  in  cash. 

The  presiding  judge  directed  a  verdict  for  the  defendant  and  the 
plaintiff  alleged  exceptions. 

Z.  E.  Wood,  for  the  plaintiff. 

J.  W.  Cummiyigs  {E.  Higginson  <&  C.  R.  Cummings  with  him), 
for  the  defendant. 

Morton,  J.  If  the  parties  mutually  agreed  that  the  defendant 
should  pa}'  the  plaintiff  what  Picard  owed  him,  and  the  plaintiff  ac- 
cepted the  defendant  as  his  debtor  in  the  place  of  Picard,  and  released 
Picard,  the  contract  thus  entered  into  would  be  valid  and  binding. 
Wood  V.  Corcoran,  1  Allen,  405.  Lord  v.  Davison,  3  Allen,  131. 
Caswell  V.  Fellows,  110  Mass.  52.  The  release  of  Picard  would  con- 
stitute a  sufficient  consideration  for  the  defendant's  promise  to  the 
plaintiff.  Caswell  v.  Fellows,  ubi  supra.  And  the  promise  declared 
on  being  an  original  undertaking  and  not  a  collateral  one,  and  not 
including  the  giving  of  a  mortgage  by  the  defendant  on  his  real  estate, 
would  not  be  within  the  Statute  of  Frauds.  Lord  v.  Davison  and  Wood 
V.  Corcoran,  xibi  supra.  If  there  was  no  doubt  as  to  the  terms  of  the 
agreement,  it  would  be  a  question  of  law  for  the  court  whether  a  sub- 
stitution had  been  effected.  Sinclair  v.  Richardson,  12  Vt.  33.  But  if 
the  terras  of  the  agreement  were  equivocal  or  uncertain,  then  it  would 
be  a  question  of  fact  for  the  jury,  under  suitable  instructions.  Sinclair 
V.  Richardson,  ubi  supra.  If  the  agreement  of  the  plaintiff  to  release 
Picard  and  take  the  defendant  in  his  place  was  conditional  upon  the 
defendant's  giving  the  mortgages,  or  such  condition  formed  an  essential 
part  of  it,  then  it  is  clear  that  there  was  no  substitution,  for  the  mort- 
gages were  not  given.  But  if  the  defendant  promised  to  pay  the  debt, 
and  the  pl.-iintiff,  relying  on  that,  reloasiMl  Picard,  so  that  if  the  defend- 
ant did  not  perform  liis  agreement  the  plaintilf  s  only  remedy  would  be 
an  action  against  him  for  the  breacii  of  it,  then  the  substitution  was 
com{)l('te,  and  Picard  became  entitled  to  a  discharge  of  the  mortgages 
which  he  and  his  wife  had  given  to  the  plaintiff,  the  debt  wliich  tliey 
were  given  to  secure  having  thus  been  cancelled  and  discharged.  And 
it  would  not  affect  the  plaintiff's  right  of  recovery  that  the  defendant 
also  orally  agreed  to  secure  the  plaintiff  by  a  mortgage  on  his  real 
estate.     Rand  v.  Mather,  11  Cush.  1.     Ilaynes  v.  Nice,  100  Mass.  327. 

It  was  in  dispute  between  the  parties  which  of  the  two  constructions 
indicated  above  should  be  given  to  the  transaction  ;  the  defendant  con- 
tending in  sul)stance  that  it  should  be  the  former,  and  the  i)laintiff  the 
latter.     There  is  lansuaire  and  there  are  circumstances  and  considein- 
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tions  consistent  with  either  view ;  but  there  is  nothing,  we  think,  so 
clear  as  to  enable  us  to  say  how  the  case  should  have  been  decided  as 
matter  of  law. 

JExceptions  snstaiTied.^ 


FAIRLIE  V.   DENTON    &  BARKER. 
In  the  King's  Bench,  Trinity  Term,  1828. 

[Reported  in  8  Barnewall  ^  Cresswell,  395.] 

Assumpsit  for  monev  had  and  received.  Plea,  non  assumpsit.  At 
the  trial  the  following  facts  appeared.  The  defendants  had  contracted 
to  pay  S.  Crossland  and  J.  Stonehouse  £1,200  in  six  instalments  at 
specified  stages  in  the  progress  of  certain  buildings  under  construction 
by  Crossland  and  Stonehouse.  The  defendants  paid  on  orders  from 
Crossland  and  Stonehouse  £872  and  being  applied  to  for  further  ad- 
vances, refused  on  the  ground  that  the  plaintiff  had  lodged  in  their 
hands  orders  signed  by  Crossland  and  Stonehouse  for  upwards  of  £200, 
and  for  these,  they,  the  defendants,  were  responsible. 

The  plaintiff  gave  no  evidence  that  at  the  time  of  this  conversation 
the  buildings  were  in  such  a  state  of  forwardness  as  to  entitle  Cross- 
land  and  Stonehouse  to  more  than  the  £872  which  they  had  already 
received,  and  from  the  defendants'  evidence  the  contrary  might  be 
inferred. 

Lord  Tenterden  directed  a  verdict  for  the  plaintiff  if  they  thought 
the  defendant  had  ever  acknowledged  that  they  held  in  their  hands 
money  for  the  plaintiff.  Tiie  jury  found  a  verdict  for  the  plaintiff,  but 
a  rule  nisi  for  entering  a  nonsuit  was  obtained  by  Sir  James  Scarlett.' 

J^.  Pollock  and  R.    V.  Michards  now  showed  cause. 

Sir  J.  Scarlett^  and  Corny  a,  contra,  were  stopped  b}'  the  court. 

Lord  Tenterden,  C.  J.  It  is  a  general  rule  of  law,  that  a  chose  in 
action  cannot  be  assigned.  There  is,  however,  an  exception  to  that 
rule.  It  has  been  held  that  where  it  has  been  admitted  and  agreed 
beyond  dispute  that  a  defined  and  ascertained  sum  is  due  from  A.  to 
B.,  and  that  a  larger  sum  is  due  from  C.  to  A.,  and  the  three  agree 
that  C.  shall  be  B.'s  debtor,  instead  of  A.,  and  C.  promises  to  pay  B. 
the  amount  owing  to  him  by  A.,  an  action  will  lie  by  B  against  C. 
Here,  at  the  time  when  the  defendants  were  supposed  to  have  admitted 
that  they  were  responsible  to  the  plaintiff,  there  was  not  any  defined 
and  ascertained  sum  due  from  them  to  Crossland  and  Stonehouse. 
Crossland  then  asked   the  defendants   for  a  further  advance,  which 

1  The  statement  of  facts  is  abbreviated,  and  a  portion  of  the  opinion  stating  som* 
of  the  evidence  is  omitted. 

'  The  statement  of  ficts  has  been  abbreviated. 
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they  refused,  because  the>-  held  orders  in  favor  of  the  plaintiff  for 
payment  of  more  than  £200.  But  non  constat  that  that  sum  was  then 
due  from  them  to  Crossland  and  Stonehouse.  It  might  afterwards 
have  been  to  become  due  in  the  progress  of  the  work,  which  was  not 
at  that  time  completed.  It  lay  upon  the  plaintiff,  in  order  to  bring 
himself  within  the  cases  which  form  exceptions  to  the  general  rule,  to 
show  that  at  the  time  when  the  defendants  are  supposed  to  have 
promised  to  pa}'  him  the  debt  owing  to  him  by  Crossland  and  Stone- 
house  there  was  a  debt  ascertained  to  be  due  to  them  from  the  defend- 
ants. Not  having  done  so,  he  has  not  brought  himself  within  the 
exception  to  the  general  rule,  and,  therefore,  the  rule  for  a  nonsuit 
must  be  made  absolute. 

Hvie  absolute.^ 


MOTT  GLEASON  v.  DAVID  FITZGERALD,  Survivor,  etc. 

Michigan  Supreme  Court,  April  19-May  28,  1895. 

[Reported  in  10.5  Michigan,  516.] 

Grant,  J.  Juh'  18,  1889,  the  defendants  made  a  contract  with  the 
Chicago  &  West  Michigan  Railroad  Company  by  which  the}'  agreed  to 
lay  and  ballast  the  track  between  Baldwin  and  Traverse  City.  The 
work  was  to  be  done  under  the  instruction  and  supervision  of  its  chief 
engineer,  whose  decisions  were  to  be  final  and  conclusive  on  all  matters 
of  dispute.  The  defendants  sublet  this  work  to  the  firm  of  Lambert  & 
Van  Norman.     The  contract  contained  the  following  provision : 

''That  the  said  parties  of  the  second  part  reserve  the  right  to  pay 
off  the  laborers  who  work  for  said  first  party  under  this  contract,  and 
the  said  party  of  the  first  part,  for  and  in  consideration  of  the  sum  of 
one  dollar,  hereby  sells,  releases,  and  assigns  unto  the  party  of  the 
second  part  all  moneys  and  sums  of  money  due  to  laborers  under  this 
contract,  and  in  execution  of  the  same ;  but  it  is  expressly  agreed  tliat 
the  party  of  the  second  part  assumes  no  liability  to  the  laborers  who  do 
v'.ork  in  execution  of  this  contract,  over  and  above  the  amount  assigned 
by  the  party  of  the  first  part  to  the  party  of  the  second  part,  and  not 
over  and  above  the  amount  due  and  payable  to  the  party  of  the  first 
part." 

Lambert  &  Van  Norman  continued  for  some  time  to  work  under  the 
contract.  A  dispute  arose  between  them,  and  Lambert  &  Van  Norman 
finally  abandoned  it.  Lambert  &  Van  Norman,  through  their  time- 
keeper, gave  time  checks  to  their  workmen,  certifying  the  number  of 

1  Clark  V.  Billings,  ."iO  Ind.  .508,  .509 ;  Bristol  Milling  &c.  Co.  v.  Probasco,  64  Ind. 
406,  413;  Ucv.  Civ.  Code  La.  Art.  2186  ;  Linneman  v.  Moross,  98  Mich.  178;  Adams 
V.  I'ower,  48  Miss.  450;  Murphy  v.  llanrahan,  .50  Wis.  485,  ace.  Compare  Cherry  v. 
Jones,  41  Ga.  579;  Torrey  v.  Grant,  18  Miss.  89;  Courtois  w.  Perquier,  I  Brev.  314; 
Edwards  v.  Skirving,  1  Brev.  548. 
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days'  work  performed,  the  rate  per  day,  the  deductions,  and  balance 
due,  and  made  payable  at  Hannah,  Lay,  &  Co.'s  Bank,  at  Traverse 
City,  Mich.  Lambert  &  Van  Norman  had  no  mone}'  at  the  bank  with 
which  to  pay  these  checks.  Plaintiff  insists  that  he  purchased  these 
time  checks,  and  made  an  arrangement  by  which  the  defendants  agreed 
to  pay  them  ;  that  he  released  Lambert  &  Van  Norman  from  liability  ; 
and  that  a  complete  novation  was  effected.  It  is  insisted  on  the  part 
of  the  defendants  that  a  novation  was  not  proven,  and  that  before  a 
novation  could  take  place  a  valid  indebtedness  must  be  shown  to  exist 
between  Lambert  &  Van  Norman  and  the  defendants. 

It  is  not  necessary,  under  the  facts  of  this  case,  to  determine  whether 
the  defendants  were  in  fact  indebted  to  Lambert  &  Van  Norman. 
The}-  had  assigned  to  the  defendants  all  moneys  due  from  them  to 
their  laborers.  If,  therefore,  the  defendants  had  agreed  to  pay  the 
plaintiff,  and  he  had  released  Lambert  &  Van  Norman,  it  is  entirely 
clear  that  they  could  not  defend  upon  the  ground  that  they  had  in  fact 
overpaid  Lambert  &  Van  Norman.  The  statute  of  frauds  has  no  appli- 
cation to  such  case.  The  evidence  on  the  part  of  the  plaintiff  tended 
to  show  that  he  made  the  agreement  with  defendants  and  Lambert  & 
Van  Norman,  that  defendants  made  the  promise  to  pay  with  notice 
that  Lambert  &  Van  Norman  were  to  be  released,  and  that  these  time 
checks  were  in  fact  charged  up  against  Lambert  &  Van  Norman  in  an 
account  rendered  by  the  defendants.  It  is  unnecessary  to  review  the 
evidence  at  length.  The  question  was  fairl}-  left  to  the  jury,  under 
j)roper  and  explicit  instructions,  and  there  was  ample  evidence  to  sup- 
port their  verdict.  The  case  is  controlled  by  Mulcrone  i\  Lumber  Co., 
55  Mich.  622. 

Judgment  affirmed.^ 


SECTION  in. 

Release. 

GIBBONS  V.  VOUILLON. 

In  the  Common  Pleas,  November  16,  1849. 

[Refjorted  in  8  Common  Bench,  483] 

Wilde,  C.  J.  This  question  arises  upon  a  plea  which  sets  forth  an 
agreement  under  seal  between  the  defendant  of  the  first  part,  three 
individuals  named,  as  trustees,  of  the  second  part,  and  the  plaintiff 
and  certain  other  persons,  creditors  of  the  defendant,  of  the  third  part; 
and  the  plea,  which  is  pleaded  either  as  a  bar  to  the  action  generally, 
or  in  bar  of  the  further  maintenance  of  the  action,  states  that  the 
defendant  had  carried  on  the  business  of  a  silk-mercer  ;  that  the  sev- 
eral debts  due  to  the  parties  of  the  second  and  third  parts,  which  were 

1  Edenfield  o.  Canady,  60  Ga.  456 ;  Bower  v.  Weber,  69  Iowa.  286,  ace. 
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set  opposite  to  their  respective  names,  had  accrued  ;  that  the  defendant 
was  unable  imraediatel}'  to  satisfy  those  debts  ;  that,  for  the  purpose  of 
realizing  his  effects,  it  had  been  deemed  advantageous  to  all  the  parties 
interested  tliat  the  defendant  should,  for  five  years,  be  permitted  to 
carry  on  the  business,  under  the  inspection  of  the  trustees  ;  a-nd  that  it 
was  agreed  that  the  business  should  be  so  carried  on  for  the  said  terra 
of  five  years.  The  plea  then  goes  on  to  state  that  in  pursuance  of  the 
agreement  tiie  several  persons  parties  thereto  of  the  second  and  third 
parts  b^'  that  indenture  gave  and  granted  unto  the  defendant  until  the 
17th  of  May,  1848  (the  indenture  bearing  date  the  17th  of  May,  1843), 
full  and  free  license  and  authority  to  pass  and  repass,  &c. ;  and  that  it 
was  further  provided  tiiat,  if  any  of  the  said  persons,  parties  thereto  of 
the  second  and  third  parts,  should,  at  any  time  thereafter  during  the 
continuance  of  the  license  thereby  granted,  molest  or  interfere  with  the 
defendant,  contrary  to  the  true  intent  and  meaning  of  the  said  inden- 
ture, the  defendant  should  be  released,  exonerated,  acquitted,  and  for 
ever  discharged  of  and  from  all  debts  and  demands  whatsoever  which 
were  then  due  unto,  or  then  could  be  made  by,  the  creditor  or  creditors 
respectively  by  whom  the  said  letter  of  license  thereinbefore  contained 
should  in  any  such  respect  be  contravened,  and  of  and  from  all  man- 
ner of  actions,  suits,  &.C.,  by  reason,  on  account,  or  in  consequence  of 
the  same  debts  or  demands  respectivel}',  and  that  the  said  indenture 
should  or  might  be  pleaded  in  bar  to  such  respective  debts  or  demands 
accord ingl}'.  The  molestation  or  interference  here  mentioned  must  be 
intended  to  mean  such  sort  of  molestation  and  interference  as  the  parties 
lawfully  might  resort  to,  having  relation  to  their  situation  as  creditors 
and  debtor.  The  question  is,  whether  or  not  effect  may  be  given  to 
this  agreement  of  the  parties.  Now,  the  first  part  of  the  deed  oper- 
ates as  a  letter  of  license,  with  a  covenant  on  the  part  of  the  creditors 
not  to  sue  within  a  limited  time.  This,  it  is  contended,  on  the  part  of 
the  plaintiff,  cannot  be  pleaded  in  bar;  but  it  is  said,  upon  the  sup- 
posed authority  of  Ford  v.  Beech,  that  the  onh*  remed}'  of  the  covenan- 
tee is  by  a  cross  action  for  damages.-'     Nothing,  however,  fell  from  the 

1  The  arguments  of  counsel  so  far  as  tliey  related  to  the  question  whether  the  release 
was  a  har  to  the  action,  were  as  follows  :  — 

WUles,  in  support  of  the  demurrer.  .  .  .  The  proviso  in  question  being  contrary  to 
a  rule  of  law,  it  cannot  operate  as  a  relea.se.  Assuming,  as,  indeed,  was  expressly 
held  in  Ford  v.  Beech,  11  Q.  B.  8.52,  that  a  covenant  not  to  sue  for  a  given  time  can- 
not lie  pleaded  in  har,  the  question  here  will  he,  whether,  the  general  intention  of  the 
parties  being  to  keep  alive  tiie  deljt,  any  form  of  words  the  practical  effect  of  which 
will  be  to  j)revent  the  creditor  from  suing  within  the  time  can  be  regarded.  The  foun- 
dation of  the  decision  in  Ford  v.  Beech  was  this,  that  if  the  deed  barred  or  suspended 
the  creditor's  remedy  for  any  period,  however  short,  the  effect  would  be  a  total  release 
of  the  debt ;  and  therefore  the  court  construed  the  agreement  as  giving  the  defendant 
merely  a  right  of  action  for  breach  thereof  if  the  plaintiff  ,'iued  while  the  payment* 
were  continued.  [Maui.k,  J.  —  Is  there  anything  to  prevent  a  release  from  being 
made  to  operate  in  futnro,  if  the  parties  so  intendeif  If  that  may  be  done,  can  more 
correft  words  be  framed  for  the  purpose  than  those  here  u.sed^]  It  may  be  timt  this 
is  gooil  as  a  iiefea.sance.  [Maui.k,  J.  —  If  it  destroys  the  debt,  it  is  a  good  answer  lo 
the  action,  by  whatever  name  it  may  be  called.     V.  Williams,  J.  —  Is  there  any  dif- 
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court  in   Ford  v.  Beech  to  countenance  that  supposition.     Wliy  is  it 
that  a  covenant  not  to  sue  for  a  limited  time  cannot  be  pleaded  in  bar? 

ference  between  a  defeasance  and  a  condition,  except  that  the  one  is  in  the  same,  and  the 
other  in  a  different  instrument?    Wilde,  C.  J.  —  A  covenant  not  to  sue  does  not  operate 
as  a  release.    But  here  you  have  agreed  that,  if  you  do  sue,  a  release  shall  come  into  (oper- 
ation.    The  mere  addition  of  something  as  a  consequence  does  not  alter  the  legal  oper- 
ation of  the  instrument  ]    The  effect  of  this  deed,  if  it  operates  at  all  as  a  release,  is  to 
make  it  operate  as  an  immediate  release.    [Maule,  J.  —  May  there  not  be  an  effective 
stipulation  to  put  an  end  to  a  debt?]  That  would  be  a  defeasance,  and  it  is  not  so  pleaded. 
Eitiier  this  must  be  taken  to  be  an  immediate  discharge  of  the  debt,  or  the  court  must 
say  that  the  parties  have  attempted  to  do  what  cannot  be  done,  namely,  to  suspend  the 
debt  for  five  years,  and  then  revive  it.     [Maule,  J.  —  You  are  seeking  to  enforce  a 
construction  of  the  deed  which  is  manifestly  contrary  to  the  intention  of  the  parties. 
Is  there  any  inconsistency  in  an  agreement  to  suspend  a  present  debt  for  a  given  period? 
Wilde,  C.  J.,  referred  to  Kear.slake  v.  Morgan,  5  T.  R.  51.3,  and  Stracey  v.  The  Bank 
of  England,  6  Bingh.  754 ;  4  M.  &  P.  639.]     The  case  of  a  negotiable  security  is  an 
exceptional  case.      James  v.  Williams,  13  M.  &  W.  828,  833.      It  would  be  unjust  to 
the  debtor  to  allow  his  creditor  to  sue  him  while  the  bill  was  outstanding.     [Wilde, 
C.J.  —  Suppose  the  bill  is  not  negotiable?)     In  that  case  it  clearly  operates  no  sus- 
pension.    [Maule,  J.  —  If  the  thing  which  the  parties  agreed  to  do  here  may  be  done 
for  one  consideration,  why  may  it  not  for  another?]     The  principle  upon  which  the 
cases  proceed,  is  referable  to  the  law-merchant.     [Maule,  J. — The  case  of  a  bill  of 
exchange  is  complicated  with  some  difficulties.     But  is  there  anything  unlawful  in 
giving  an  extendeil  credit  for  five  years  ?]     It  is  adding  a  new  incident  to  a  cho.se  in 
action.     A  creditor  cannot  bind  himself  not  to  sue  for  a  debt  for  a  limited  period, 
except  by  taking  a  negotiable  security.     In  Stracey  v.  The  Bank  of  England  there 
■was  no  suspension  of  the  right  of  action.     When  once  a  right  of  action  has  accrued 
there  is  no  mode  by  which  the  creditor's  right  can  be  got  rid  of,  but  accord  and  satis- 
faction, and  relea.se.     [V.  Williams,  J. — Is  it  inconsistent  with  the  character  of  a 
chose  in  action  that,  on  the  happening  of  a  given  event  five  years  hence,  the  debt  shall 
be  discharged']     In  that  case  there  would  be  no  suspension  of  the  debt  until  the  hap- 
pening of  the  event  contemplated.     [V.  Williams,  J.  — A  legacy  is  in  the  nature  of 
a  chose  in  action.     Suppose  a  legacy,  with  a  condition  that  it  should  be  void  if  the 
legatee  filed  a  bill  for  it,  —  would  that  be  bad?]     Possibly  not.     [V.  Williams,  J. — 
In  Cooke  v.  Turner,  15  M.  &  W.  727,  such  a  condition  in  a  devise  of  real  estate  was 
held  to  be  valid.]     A  prospective  right  of  action  maybe  waived  ;  as  in  King  v.  Gillett, 
7  M.  &  W.  55,  where,  to  a  declaration  in  assnm])sit  founded  on  mntu^il  promises  to 
marry  within  a  reasonable  time,  it  was  held  to  be  a  good  plea  that,  after  the  promise^ 
ami  before  any  breach  there(jf,  the  plaintiff  absolved,  exonerated,  and  discharged  the 
defendant  from  his  promise,  and  the  performance  thereof.     Stracey  v.  The  Bank  of 
England  is  expressly  overruled  by  Ford  v.  Beech.     [Wilde,  C.  J.  —  It  was  not  .so 
intended  :  I  wrote  the  judgment  in  Ford  r.  Beech;  and  I  remember  I  had  a  very  long 
discussion  with  one  of  my  learned  brothers  upon  it.]     The  plaintiff  there  clearly  could 
have  no  right  of  action  until  he  called  for  a  transfer  of  the  stock.     In  Thimbleby  ". 
Barron,  3  M  &  W.  210,  it  was  held  that  a  covenant  not  to  sue  upon  a  simple  contract 
debt  for  a  limited  time  is  not  pleadable  in  bar  of  an  action  for  such  debt,  the  learned 
counsel  wlio  tliere  sought  to  uphold  the  plea  being  told  I)y  the  court  that  the  books 
were  full  of  authorities  against  him.     [Talfourd,  J.  —  The  court  of  error,  in  Ford  v. 
Beecli,  seem  expressly  to  contemplate  this  ca.se.     Parke,  B.,  in  delivering  the  judg- 
ment, says  :  "  In  1  Roll.  Abr.  939,  tit.  Kxtingui.«hment  (L),  pi.  2,  it  is  said,  that,  'if 
the  obligee  grants  to  the  obligor  that  he  sliall  not  be  sued  or  vexed  upon  the  said  obli 
gation  before  such  a  day,  and,  if  he  is,  then  that  he  shall  plead  the  said  grant  as  an 
acquittance,  and  that  the  obligation  shall  be  void  and  of  none  effect,  this  is  a  suspen- 
sion of  the  debt,  and  by  consequence  a  release.'     It  must  be  observed  that  in  that 
case  it  was  expressly  covenanted  that  in  the  event  of  the  covenantor  suing  upon  the 
obligation,  contrary  to  his  covenant,  the  obligation  should  be  void,  and  that  the  obligor 
VOL.  II. — 38 
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B}'  reason  of  the  rule  that  the  right  to  a  personal  action  once  vested, 
and  suspended  by  the  voluntary  act  of  the  part}',  for  however  short  a 

n  covenantor  should  plead  the  covenant  as  an  acquittance,  which,  by  consequence,  was 
a  release  ;  the  covenant  in  that  case,  therefore,  went  much  beyond  a  mere  covenant 
not  to  sue."]  On  referring  to  the  passages  in  the  Year  Books,  upon  which  Rolle  founds 
himself,  it  will  be  found  that  the  debt  there  is  held  to  be  gone  at  once.  [Talfoukd,  J. 
—  Ayloffe  V.  Scrimpshire,  Carth.  63,  is  an  authority  against  you.]  That  case  presents 
different  aspects,  according  to  the  book  in  which  it  is  reported.  In  the  reports  in  Holt 
and  in  Shower,  the  deed  is  stated  to  have  had  the  very  same  provision  that  is  found 
here.  [V.  Williams,  J.  —  Shower  states  as  the  principal  case  what  Comberbach 
states  as  an  illustration.]  In  Carthew  it  is  somewhat  differently  reported  ;  and  the  note 
at  the  end  of  the  case  —  upon  which,  no  doubt,  reliance  will  be  placed  on  the  other 
side, —  is  evidently  a  mistake.  [Wilde,  C.  J.  —  Carthew  professes  to  be  setting  out 
the  terms  of  tlie  covenant,  which  the  other  reporters  do  not.  Maule,  J  — Littleton, 
§  467,  and  the  commentary  thereon  (Co.  Litt.  274  a,  274  b),  show  that  a  man  may 
release  upon  condition,  though  not  for  a  limited  period.]  Littleton  and  Coke  are  there 
treating  of  rights  otlier  than  rights  of  action.  lu  Carivil  j;.  Edwards,  1  Show.  .330,  it 
was  held  that  to  debt  on  bond  by  an  executor,  the  defendant  cannot  plead  in  bar  tiiat 
the  testator  and  other  creditors  of  the  defendant  entered  into  a  letter  of  license  with 
him,  in  which  they  covenanted  and  agreed  not  to  sue  him  within  such  a  time,  on  pain 
of  forfeiture  ;  for  it  does  not  amount  to  a  release  of  their  debts. 

Hugh  Hill,  contra.  ...  It  is  then  said  that  the  covenant  in  question  is  not  pleadable 
in  bar  to  an  action  for  one  of  the  debts  mentioned  in  the  deed  ;  but,  at  most,  only  gives 
ground  for  a  cross-action,  or  for  a  bill  in  equity.  The  bringing  of  this  action  is  not 
merely  a  violation  of  the  covenant  which  the  plaintiff  has  entered  into  with  the  defend- 
ant ;  but  it  is  also  a  breach  of  faith  with  every  cue  of  the  other  creditors  who  were 
parties  to  the  arrangement.  It  clearly,  therefore,  cannot  be  the  subject  of  a  cross- 
iction,  the  damages  in  which  would  not  be  commensurate  with  the  injury.  A  cove- 
nant between  A.  and  B.  not  to  sue  for  a  limited  time  is  not  the  proper  subject  of  a 
plea  in  bar;  but  if  the  deed  declares  the  debt  to  be  forfeited  if  sued  for  within  the 
time,  and  enables  the  debtor  to  plead  it,  it  does  operate  as  a  bar.  This  is  distinctly 
laid  down  in  1  Roll.  Abr.  939,  tit.  Extinguishment  (L),  pi.  1,  2  :  "  Si  I'obligee  covenant 
3ve  I'obligor  que  est  lie  a  performer  covenants,  nemya  luy  molester  on  suer  Iny  devant 
liel  jour,  ceo  nest  ascun  suspension  del  dett,  car  le  proper  sense  del  paroU  est  d'aver 
covenant  sur  ceo  sil  luy  sue  devant  le  jour,  et  nemy  a  faire  ceo  un  reles.  Si  I'obligee 
grant  al  obligor  quil  ne  serra  sue  nee  vex  sur  le  dit  obligation  devant  tiel  jour,  et  sil 
«oit,  que  donque  il  pledera  le  dit  grant  come  un  acquittance,  et  que  le  dit  obligation 
serra  void  et  de  nul  effect,  ceo  est  un  suspension  del  obligation,  et  issint  per  consequens 
an  reles,  —  car  ceo  est  un  grant,  —  et  que  il  ceo  pledera  come  uu  acquittance." 

There  is  a  singular  diversity  in  the  reports  of  Ayloffe  u.  Scrimpshire.  In  the  reports 
in  Carthew  and  in  Salkeld  it  is  stated  simply  as  a  covenant  not  to  sue  for  a  limited 
time.  In  the  former,  tlie  very  case  now  before  the  court  is  put  in  the  most  pointed 
manner :  "Nota.  In  the  argument  of  this  case  it  waa  allowed  by  all  that  a  letter  of 
license  containing  the  words  following,  namely,  that  if  the  creditor  sue,  &c.,  within 
such  a  time,  that  his  debt  shall  be  forfeited,  such  license  is  pleadable  in  bar;  tiierefore, 
in  tlie  principal  case,  the  covenant  Ijeing  temporary  and  limited  to  a  certain  time,  and 
there  lieing  no  words  in  the  deed  of  defeasance  to  make  the  debt  forfeited  upon  a  suit 
commenced,  &c.,  the  court  was  {'lear  in  opinion  it  was  not  pleadable  in  bar,  but  that  an 
action  of  covenant  was  liis  proper  remedy."  In  Comlierbacli  the  rej)ort  runs  thus : 
The  defendant  pleaded  that  the  plaintiff,  after  the  money  was  due  on  the  bond,  cove- 
nanted and  granted  by  indenture  not  to  sue  the  defendant  in  ninety-nine  years  ;  to 
which  the  jdaintiff  demurred.  And  Holt,  C.  .1.,  said,  "  tliat  the  suspension  of  this 
action  will  not  destroy  the  bond,  for  every  defeasance  is  (/undnmmorfo  a  suspension  ; 
that  a  covenant  not  to  sue  at  all  is  an  acquittance,  but  a  covenant  not  to  sue  a  bond 
within  such  a  time,  goes  only  in  covenant ;  that  the  rule  that  a  personal  action  once 
■uspended  is  forever  extinct  doth  not  hold  in  all  cases."    And  I)olt)en  agreed.    Shower, 
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time,  is  precluded  and  gone  forever.  It  could  onl}'  be  pleaded  in  bar ; 
for  that  is  its  legal  operation.     To  have  allowed  the  agreement  in  Ford 

in  his  report  of  Carivil  v.  Edwards,  1  Show.  330,  concludes  with  an  adjournatur,  and  he 
does  not  in  his  argument  cite  Ayloffe  v.  Scrimpshire,  which  occurred  but  two  years  be- 
fure,  and  wliich  as  reported  by  himself,  was,  if  correct,  a  distinct  authority  in  his  favor. 
Tatlock  V.  Smitli,  6  Bingh.  .339,  3  M.  &  P.  676,  is  a  very  strong  authority  in  favor  of  the 
defendant.  There,  by  an  agreement  between  the  defendants  and  their  creditors,  all 
the  defendants'  stoclv  in  trade  was  placed  in  the  hands  of  trustees  for  the  benefit  of 
the  creditors,  and  the  defendants  were  to  execute  to  the  trustees  a  ccmveyance  of  all 
their  estates,  in  which  deed  were  to  be  inserted  all  other  usual  clauses.  The  trustees 
carried  on  the  defendants'  business,  and  paid  the  creditors  10s.  in  the  pound  ;  they 
then  tendered  for  execution  by  the  defendants  a  conveyance  of  all  their  estate,  con- 
taining a  clause  of  release  which  the  defendants  objected  to  as  insufficient,  and  refused 
to  execute  the  conveyance ;  the  instrument  not  having  been  executed  by  all  the  credi' 
tors,  a  meeting  at  which  the  defendants  were  called  on  to  execute  was  adjourned  in 
order  that  the  signature  of  every  creditor  might  be  obtained  ;  and  it  was  held  that 
the  plaintiffs,  who,  as  creditors,  were  parties  to  the  above  agreement,  could  not  sue  for 
their  original  debt,  at  least  until  the  conveyance,  such  as  it  was,  had  been  executed  by 
all  the  creditors,  and  refused  by  the  defendants.  Richardson  v.  Rici<man,  B.  R.,  M.  16 
G.  3,  is  cited  in  Kearslake  v.  Morgan,  5  T.  R.  517,  as  the  first  case  in  which  it  was 
held  that  the  giving  a  negotiable  instrument  was  pleadable  in  bar.  In  2  Wms.  Sauud. 
103  b,  it  is  said  :  "  It  has  been  established  by  modern  authorities  that  the  acceptance  of 
a  negotiable  note  or  bill  '  for  and  on  account '  of  a  debt,  must  be  taken  prima  facie  to 
be  in  satisfaction  of  tiiat  debt,  until  it  appears  that  the  note  or  bill  remains  unpaid  in 
the  possession  of  the  creditor,  without  any  laches  by  him.  Kearslake  i'.  Morgan ; 
Burden  v.  Halton,  4  Bingh.  454 ;  1  M.  &  P.  223  ;  Kendrick  v.  Lomax,  2  C.  &  J.  405  ; 
Mercer  v.  Cheese,  4  M.  &  G.  804  ;  5  Scott,  N.  R.  664.  It  is  usually  said  that  the  tak- 
ing of  the  note  or  bill  suspends  the  creditor's  remedy  for  the  time  it  has  to  run  ;  for 
that  it  amounts  to  an  agreement  by  him  not  to  sue  for  that  time  in  consideration  of 
the  debtor's  giving  the  note  or  bill.  See  Simon  i'.  Lloyd,  2  C.  M.  &  R.  187,  189;  3 
Dowl.  P.  C.  813.  It  may  be  observed,  however,  that  where  the  obligee  of  a  bond  even 
expressly  covenants  not  to  sue  for  a  certain  time,  this  cannot  be  pleaded  in  bar  of  an 
action  on  the  bond,  but  is  a  covenant  only,  for  a  breach  of  which  the  obligor  mav  bring 
his  action.  Ayloffe  v.  Scrimpshire,  Carth.  63;  1  Show.  46;  Comb.  123;  2  Salk.  573. 
And  the  reason  seems  to  be,  that  if  such  covenants  were  allowed  to  operate  in  suspen- 
sion of  the  action,  the  right  of  action  would  be  altogether  lost ;  inasmuch  as  it  is  a  rule 
that  where  a  personal  action  is  once  suspended  by  the  voluntary  act  of  the  party,  it 
is  forever  gone,  and  discharged.  Fryer  v.  Gildridge,  Hobart,  10;  Dorchester  v. 
Webb,  Cro.  Car.  372  ;  Wankford  v.  Wankford,  1  Salk.  302,  303.  In  truth,  then,  this 
abeyance  of  the  creditor's  right  to  sue  seems  an  anomaly  which  the  law  has  admitted, 
as  part  of  the  law-merchant,  in  respect  of  mercantile  securities.  Owen  v.  Griffiths, 
Exch.  T.  T.  1844.  The  difficulty  of  reconciling  the  doctrine  with  any  principle  is  in- 
creased by  the  courts'  having  declined  to  apply  it  to  the  case  of  a  debt  due  for  rent,  — 
Davis  V.  Gyde,  2  Ad.  &  E.  623;  4  N.  &  M.  462,  —  or  on  a  specialty.  Worthington  v. 
Wigley,  3  N.  C.  454  ;  3  Scott,  558."  [V.  \Villi.\ms,  J.  —  Is  not  the  plea  an  answer,  as 
setting  up  a  new  agreement,  as  in  Good  i\  Cheeseman,  2  B.  &  .\d.  328.  That  gets  over 
the  difficulty  as  to  accord  and  satisfaction.]  It  is  submitted  that  the  plea  may  be  up- 
held in  that  view  also.  [V.  Williams,  .J.  —  Can  there,  in  strictness,  be  a  reserva- 
tion of  liberty  to  plead  a  thing  in  bar  which  is  not  a  release?  In  Dean  v.  Newhall, 
8  T.  R.,  108,  it  was  held  that  if  the  obligee  of  a  bond  covenant  not  to  sue  one  of  two 
joint  and  several  obligors,  and  if  he  do,  that  the  deed  of  covenant  may  be  pleaded  in 
bar,  he  may  still  sue  the  other  obligor.  Maui.e,  J.  —  Here  the  proviso  that  in  the 
event  of  molestation  the  covenant  may  be  pleaded  in  bar  seems  designed  merelv  to 
expound  the  former  part,  showing  that  it  was  intended  in  the  sense  in  which  it  would 
furnish  «  bar.] 

Willes,  in  reply.     Good  v.  Cheeseman  is  altogether  inapplicable  to  the  view  pre 
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V.  Beech  to  be  pleaded  in  bar  as  a  release  would  have  been  obviously 
coiitran'  to  the  intention  of  the  parties  ;  and  no  injustice  followed  front 
holding  that  the  defendant's  remedj*  for  a  breach  was  to  be  found  in  a 
cross  action.  But  how  does  that  apply  where  we  have  to  deal  with 
express  and  unequivocal  words,  and  in  a  case  where  there  are  circum- 
siances  to  warrant  our  concluding  that  the  parties  intended  to  give  a 
totally  different  effect  to  the  contract  from  what  is  before  stated.  Here 
we  have  to  deal  with  a  contract  entered  into  in  express  terms  between 
a  debtor  and  a  body  of  twenty  or  thirty  creditors,  each  of  whom,  for 
the  benefit  of  the  general  concern,  agrees  that  the  debtor  shall  for  a 
given  period  continue  to  carry  on  the  business  without  molestation,  and 
that,  if  that  contract  should  be  contravened  by  any  creditor  molesting 
or  interfering  with  the  debtor,  such  molestation  or  interference  should 
operate  an  extinguishment  of  the  debt,  and  that  the  indenture  might  be 
pleaded  in  bar  to  such  debt.  How  would  it  he  possible  to  secure  the 
object  the  parties  had  in  view,  if  effect  could  not  be  given  to  the  agree- 
ment in  the  terms  in  which  they  have  framed  it?  The  intention  is  be- 
yond doubt.  A  covenant  not  to  sue  for  a  given  time  enures  as  a 
release,  not  hy  the  mere  agreement  of  the  parties,  but  bj'  operation 
of  law. 

Then  it  is  said  that  that  which  has  occurred  here  is  not  a  molesta- 
tion within  the  meaning  of  the  deed.  Looking  at  all  the  circumstances, 
it  is  impossible  to  doubt  that  suing  the  debtor  was  the  very  species  of 
molestation  which  the  parties  sought  to  guard  against,  and  no  other. 
They  clearly  could  not  have  had  anything  else  in  their  contemplation. 
When,  therefore,  this  action —  which  in  the  ordinar}'  course  would  go 
on  to  judgment  and  execution  —  was  brought,  the  defendant  had  a 
right  to  assume  that  it  was  brought  for  the  purpose  of  molesting  or 
interfering  with  him,  and  so  preventing  him  from  carrying  into  effect 
the  contract  he  had  entered  into.  In  the  alisence,  therefore,  of  any- 
thing to  control  it,  it  seems  to  me  that  the  parties  contemplated  a 
molestation  by  suing  out  a  writ. 

The  cases  referred  to  in  RoUe's  Abridgment  appear  to  me  to  afford 
distinct  authority  on  the  present  occasion.  We  are  to  consider  what 
is  the  effect  of  this  deed,  taking  the  whole  of  it  together.  On  the  part 
of  the  defendant,  it  is  contended  that  the  deed,  taken  altogether,  oper- 
ates as  a  release ;  and  accordingly  he  pleads  it  in  bar.  The  plaintiff's 
counsel,  on  the  other  hand,  argues  with  much  ingenuity  that,  if  we  hold 
it  to  be  a  release,  we  must  hold  it  to  be  a  release  from  the  moment  of 
its  execution  :  and  that  is  manifestly  contrary  to  the  intention  of  the 
parties.  To  extinguish  the  debt  would  manifestly  be  to  defeat  the 
whole  intention  of  the  deed.   But  upon  what  assumption  is  that  ground 

serited  on  the  other  side:  tliis  is  not  the  simple  case  of  a  composition-doed.  The 
fjiussages  cited  from  Rolle's  Ahridgment,  as  exphiined  hy  a  reference  to  the  Year 
Books,  show  that  the  deed  tiiere  supjiosed  operated  as  an  immediate  release.  Here, 
however,  the  plain  and  obvious  intention  of  tiic  parties  was  merely  to  suspend  the 
remedy. 
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taken?  Upon  the  assumption  that  ever}'  release,  to  have  any  opera- 
tion at  all,  must  operate  from  the  moment  at  which  it  is  given.  I  must 
confess  I  do  not  assent  to  that  proposition.  I  do  not  see  why  parties 
ma}'  not  agree  that  a  certain  instrument  shall  operate  as  a  release,  fium 
the  happening  of  such  an  event.  The  passage  in  Co.  Litt.  referred  to 
by  my  brother  Maule,  seems  to  show  that  they  may.  There  is,  then,  a 
clear  and  manifest  intent,  to  be  collected  from  the  deed,  that  it  shall 
operate  as  a  release,  from  the  happening  of  the  event  which  the  parties 
contemplated,  namel}',  the  molestation  which  has  happened.  It  is  no 
reason  why  effect  should  not  be  given  to  the  clear  intention  of  the 
parties  that,  in  so  doing,  we  necessarily  carry  its  operation  somewhat 
be3'ond  what  was  contemplated. 

For  these  reasons,  I  am  of  opinion  that  the  defendant  is  entitled  to 
our  judgment.'^ 


SECTION  lY. 

Accord  and  Satisfaction. 

BLAKE'S   CASE. 
In  the  King's  Bench,  Michaelmas  Term,  1605. 

[Reported  in  6  Coke,  43  6.] 

Eden  brought  a  writ  of  covenant  against  Blake,  assignee  of  Price, 
and  the  breach  was  for  not  repairing  of  the  house  ;  the  defendant  pleaded 
an  accord  between  him  and  the  plaintiff,  and  execution  thereof  in  satis- 
factione  and  exoneratione  decasfts  reparatiomlm  predict',  upon  which 
the  plaintiff  demurred  ;  which  plea  began  in  the  Common  Pleas,  3  Jac. 
Rot.  1033.  And  it  was  objected,  that  this  action  of  covenant  was 
founded  on  the  deed,  which  could  not  be  discharged  but  by  matter  of  as 
high  a  nature,  and  not  by  any  accord  or  matter  in  pais  ;  for  nihil  tarn 
conveniens  est  naturali  ceqtiitati,  ut  umimquodque  dissolri  eo  ligamvie 
quo  ligatiim  est.  And  it  appears  by  all  our  books  that  neither  arbitra- 
ment nor  accord  with  satisfaction  is  a  plea  when  the  action  is  grounded 
on  a  deed.  Vide  1  H.  7,  14  b.,  33  H.  8,  51,  59  Dyer,  1  H.  5,  6,  7 
(67)  45  E.  3,  46,  25  H.  8,  Br.  Det.  173,  2.  When  the  action  is  in 
the  realty,  or  mixed  with  the  realty,  accord  with  satisfaction  is  no 
plea  ;  for  accord  with  satisfaction  is  a  bar  for  the  i)ersonalty,  and  not  of 
the  realty,  and  when  the  personalty  is  mixed  with  the  realt}',  it  is  no  bar 
for  the  personalty  ;  for  omne  tnajus  trahit  ad  se  viinus.  Vide  11  H. 
7,  13  b.  13  H.  7,  20  a,  b,  in  Wast,  Cr.  El.  357.     So  in  a  ravishment  of 

1  V.  Williams,  J.,  delivered  a  brief  concurring  opinion  and  Maule  and  Txv 
FOURD,  JJ.,  also  concurred. 
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ward,  Quare  impedit,  etc.  But  it  was  resolved  by  the  whole  court  that 
the  defendant's  plea  was  good  in  the  case  at  bar ;  for  there  is  a  differ- 
Kice,  when  a  duty  accrues  by  the  deed  in  certaint}',  tempore  confec- 
tioids  scrijjti,  as  by  covenant,  bill,  or  bond,  to  pay  a  sum  of  money,  there 
this  certain  dut}-  takes  its  essence  and  operation  originally  and  solely  b\' 
the  writing  ;  and  therefore  it  ought  to  be  avoided  by  a  matter  of  as 
high  a  nature,  although  the  duty  be  merel}'  in  the  personalty  ;  but  when 
no  certain  duty  accrues  b}'  the  deed,  but  a  wrong  or  default  subsequent, 
together  with  the  deed,  gives  an  action  to  recover  damages  which  are 
only  in  the  personalty  for  such  wrong  or  default,  accord  with  satisfac- 
tion is  a  good  plea :  as  in  the  case  at  bar,  the  covenant  doth  not  give 
the  plaintiff  at  the  time  of  the  making  of  it  any  cause  of  action,  but  the 
wrong  or  default  after  in  not  repairing  of  the  house,  together  with  the  deed, 
gives  an  action  to  recover  damages  for  default  of  reparations.  And 
forasmuch  as  the  end  of  the  action  is  but  to  have  amends  and  damages 
in  the  personalty  for  this  wrong,  therefore  amends  and  satisfaction  given 
the  plaintiff  is  a  good  plea.  For  the  action  is  not  merely  grounded  on 
the  deed,  but  also  on  the  deed  and  the  wrong  subsequent,  which  wrong 
is  the  cause  of  the  action,  and  for  which  damages  shall  be  recovered,  as 
in  13  E.  4,  1  b,  &  5  a,  b,  in  trespass,  the  plaintiff  recovered  bj'  verdict, 
the  defendant  brought  attaint  against  the  plaintiff  and  petit  jur}',  and 
one  of  the  petit  jury  pleaded  accord  between  the  plaintiff  and  defendant 
and  satisfaction,  and  held  a  good  plea.  For  the  writ  of  attaint  is  not 
only  grounded  on  the  record,  but  on  matter  in  fact  also,  for  the  suppo- 
sition of  the  falsity  in  the  oath  is  matter  in  fact.  And  in  35  H.  6, 
30  a,  in  attaint  brought  on  false  oath  in  appeal  of  Mayhem,  one  of 
the  petit  jury  pleaded  arbitrament  between  the  plaintiff  and  defend- 
ant ;  and  in  all  cases  where  arbitrament  is  a  good  plea  accord  with 
satisfaction  is  a  good  plea.  Vide  6  H.  7,  10  a,  b,  ace'.  And  gen- 
erall}'  in  all  actions  where  damages  only  are  to  be  recovered,  arbitra- 
ment or  accord  with  satisfaction  is  a  good  plea ;  as  in  an  action  of 
waste  in  the  tenuit,  where  damages  are  only  to  be  recovered ;  and  so  is 
the  report  of  Serjeant  Bendlowes  to  be  understood  ;  for,  in  an  action  of 
waste  against  lessee  for  years  in  the  tenet,  accord  is  no  plea,  as  it  hath 
been  before  said.  So  it  is  to  be  collected  on  the  book  of  35  H.  6,  30  a, 
that  in  appeal  of  Mayhem  accord  with  satisfaction  is  a  good  plea,  be- 
cause in  the  same  action  damages  are  onl}'  to  be  recovered.  And  so  is 
the  general  rule  put  in  6  E.  6  Dyer  (2  Roll.  Rep.  188,  9  Co.  78  a.,  Cr. 
Jac.  100),  75,  in  Andrews's  case.  Vide  47  E.  3,  20  b.  Accord  for  a 
rent  reserved  on  a  lease  for  years,  7  E.  3,  Issue  9,  10  H.  7,  4  a,  11 
H.  7,  i. 
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ELIZABETH   CASE  v.  JAMES   BARBER. 
In  the  King's  Bench,  Trinity  Term,  1681. 

[Repotted  in  Thomas  Raymond,  450.] 

The  plaintiff  declares  in  an  indebitatus  assumpsit  for  £20  for  meat, 
drink,  washing,  and  lodging  for  the  defendant's  wife,  provided  for  her 
at  the  request  of  the  defendant,  and  lays  it  two  other  wa^-s.  The 
defendant  pleads  that  after  making  the  said  promise,  &c.,  and  before  for 
exhibiting  the  said  bill,  viz.,  such  a  day,  it  was  agreed  between  the  plain- 
tiff and  the  defendant,  and  one  Jacob  Barber  his  son,  that  the  plaintiff 
should  deliver  to  the  defendant  divers  clothes  of  the  defendant's  wife 
then  in  her  custody,  and  that  the  plaintiff  should  accept  the  said  Jacob, 
the  son,  for  her  debtor  for  £9,  to  be  paid  as  soon  as  the  said  Jacob 
should  receive  his  pay  due  from  his  Majest}',  as  lieutenant  of  the  ship 
called  the  "  Happy  Return,"  in  full  satisfaction  and  discharge  of  the 
premises  in  the  declaration  mentioned  ;  and  avers  that  the  plaintiff  the 
same  time  did  deliver  to  the  defendant  the  said  clothes,  and  that  she 
accepted  the  said  Jacob,  the  son,  her  debtor  for  the  said  £9,  and  that 
the  said  son  agreed  to  pay  the  same  to  the  plaintiff  accordingly  ;  and 
that  the  said  Jacob  afterwards,  and  as  soon  as  he  received  his  pa}'  as 
aforesaid,  viz.,  27  April,  32  Car.  2,  was  ready,  and  offered  to  pay  the 
said  £9,  and  the  plaintiff  refused  to  receive  it ;  and  that  the  said  Jacob 
hath  always  since  been,  and  still  is  read}'  to  pay  the  same,  if  the  said 
plaintiff  will  receive  it.  l!Jt  hoc  paratus,  &c.  The  plaintiff  demurs. 
And  it  is  alleged  by  the  defendant's  counsel  that  the  plea  is  good  ;  for 
though  in  Peyto's  case,  and  formerly,  it  hath  been  held  that  an  accord 
cannot  be  pleaded  unless  it  appears  to  be  executed,  9  Co.  79  b,  3  Cro. 
46,  pi.  2,  yet  of  late  it  hath  been  held  that  upon  mutual  promises  an 
action  lies,  and  consequently,  there  being  equal  remedy  on  both  sides, 
an  accord  may  be  pleaded  without  execution  as  well  as  an  arbitrament, 
and  by  the  same  reason  that  an  arbitrament  is  a  good  plea  without  per- 
formance ;  to  which  the  court  agreed ;  for  the  reason  of  the  law  being 
changed,  the  law  is  thereby  changed ;  and  anciently  remedy  was  not 
given  for  mutual  promises,  which  now  is  given  ;  and  for  this  reason, 
Mich.  18  Car.  B.  R.  Palmer  v.  Lawson,  a?ite.  In  indebitatus  assumpsit 
against  an  executor  upon  a  contract  made  by  the  testator,  the  defend- 
ant pleads  judgment  in  debt  upon  simple  contract  against  him  for  the 
debt  of  the  testator,  and  after  argument  resolved  a  good  plea ;  because, 
though  in  debt  against  an  executor  upon  a  simple  contract  the  defend- 
ant may  demur,  yet  when  he  admits  the  demand,  and  executors  are 
now  liable  to  pay  such  debts  in  action  upon  the  case,  the  judgment  so 
obtained  was  pleadable  ;  so  Vaughan,  Rep.  Dee  v.  Edgcomb. 

But  in  this  case  at  bar  judgment  was  given  for  the  plaintiff  for  two 
reasons :  — 

1.  Because  it  doth  not  appear  that  there  is  any  consideration  that 


600  FORD   V.    BEECH.  [CHAP.   VII. 

the    son   should  pay   the   £9,   but  ouh-   an   agreement  without  any 
consideration. 

2.  Admit  the  agreement  would  bind,  3'et  now  by  the  statute  of  frauds 
and  perjuries,  29  Car.  2,  this  agreement  ought  to  be  in  writing,  or  else 
the  plaintiff  could  have  no  remedy  thereon  ;  and  though  upon  such  an 
agreement  the  plaintiff  need  not  set  forth  the  agreement  to  be  in  writ- 
ing, yet  when  the  defendant  pleads  such  an  agreement  in  bar,  he  must 
l)le:id  it  so  as  it  may  appear  to  the  court  that  an  action  will  lie  upon 
ir,  for  he  shall  not  take  awa^'  the  plaintiff's  present  action,  and  not  give 
him  another  upon  the  agreement  pleaded. 


ALLEN   V.    HARRIS. 
In  the  Common  Pleas,  Michaelmas  Term,  1701. 

[Reported  in  1  Lord  Raymond,  122.] 

Trover  for  a  waistcoat.  The  defendant  pleads  that  the  plaintiff,  in 
consideration  that  the  defendant  at  the  special  instance  of  the  plaintiff 
assumed  to  pay  to  the  plaintiff  20s.,  agreed  to  discharge  the  defendant  of 
this  trover,  «Stc.,  and  lays  mutual  promises  to  perform,  &c.  The  plain- 
tiff demurs.  Girdler,  sergeant,  for  the  defendant.  The  old  rule  was, 
that  an  accord  with  satisfaction  ought  to  be  pleaded  executed,  that  the 
plaintiff  might  be  sure  of  something  for  his  damages  ;  but  an  arbitra- 
ment ma}'  be  pleaded  without  performance,  because  the  parties  may 
have  reciprocal  remedies.  Then  it  being  now  settled,  that  the  parties 
may  have  actions  upon  mutual  promises,  this  accord  may  be  pleaded, 
though  not  executed,  because  each  party  may  have  his  remed}".  T. 
Jones,  158;  Raym.  450,  Case  u.  Barber;  T.  Jones,  168,  Wickham  v. 
Taylor.  /Sed  non  allocatur.  For,  per  curiam,  if  arbitrament  be 
pleaded  with  mutual  promises  to  perform  it,  though  the  party  has  not 
performed  his  part  who  brings  the  action,  yet  he  shall  maintain  his 
action ;  because  an  arbitrament  is  like  a  judgment,  and  the  party  may 
have  his  remedy  upon  it.  But  upon  accord  no  remedy  lies.^  And  the 
bo(jks  are  so  numerous  that  an  accord  ought  to  be  executed  that  it  is 
now  impossible  to  overthrow  all  the  books.  But  if  it  had  been  a  new 
point,  it  might  be  worthy  of  consideration. 

Jxijdgmcnt  for  the  plaintiff. 


FORD  V.  BEECH. 
In  the  Exchequer  Chamber,  Nov.  2G,  1847 — Feb.  3,  1848. 

[Reported  in  1 1  (Queen's  Bench,  8.')2.] 

The  verdict  was  entered  up  as  directed  in  the  preceding  judgment; 
and  judgment  was   entered  on  the   record,  with  a  consideratunt  est, 
1  Reeves  i;.  Hearne,  1  M.  &  W.  323;  Elliott  i>.  Dazey,  3  T.  B.  Mon.  268,  ace. 
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"  that  the  phiiiitifr  take  nothing  by  his  said  writ,  hut  that  he  be  in 
mercy,  &c.,  and  that  the  defendant  go  thereof  without  day,"  «fec., 
with  costs  for  defendant  against  plaintiff,  and  award  of  execution 
thereof. 

The  plaintiff  brought  error  in  the  Exchequer  Chamber,  assigning  for 
error  generally  that  judgment  ought  to  have  been  given  for  the  plain- 
tiff, and  also  that  judgment  ought  to  have  been  given  for  the  plaintiff 
"by  reason  of  the  non-performance  b}'  the  said  William  Beech  of  the 
promise  in  the  said  third  count  of  the  said  declaration  mentioned  ;  that 
the  said  finding  of  the  said  jury  on  the  said  eigiith  issue  joined  be- 
tween," &c.,  amounts  to  a  finding  in  favor  of  the  said  John  Ford,  and 
that  judgment  ought  to  have  been  given  accordingly ;  that  the  said 
finding  is  imperfect,  uncertain,  and  argumentative,  and  does  not  dis- 
pose of  the  whole  of  the  said  issue,  and  that  no  judgment  can  be  given 
thereupon,  or  in  respect  thereof,  or  upon  the  said  record  and  proceed- 
ings ;  "  that  the  fifth  and  sixth  pleas  "  are  not,  nor  is  either  of  them, 
sufficient  to  bar  the  plaintiflT  from  having  or  maintaining  his  action  as 
to  the  causes  of  action  to  which  those  pleas  are  respectively  pleaded  ; 
that  the  said  pleas  show  an  accord  only  without  satisfaction,  or  with 
only  partial  satisfaction  ;  that  the  said  pleas  attempt  to  set  up,  as  a 
defence  to  the  causes  of  action  to  which  the}*  are  pleaded,  an  accord 
and  satisfaction  by  a  stranger  to  those  causes  of  action  ;  that  the  said 
pleas  attempt  to  set  up,  as  an  answer  to  the  causes,"  &c.,  "  the  pa}'- 
ment  of  a  less  sum  than  the  amount  which  they  profess  respectively  to 
answer."     Joinder. 

Pashley,  for  the  plaintiff  in  error. 

Unthank,  contra. 

Parke,  B.,  in  this  vacation  (February  3d)  delivered  the  judgment  of 
the  court. 

This  is  a  writ  of  error  brought  to  reverse  a  judgment  of  her  Majesty's 
Court  of  Queen's  Bench.  The  declaration  is  in  assumpsit,  and  con- 
tained five  counts.  The  first  count  is  upon  a  promissory  note,  dated 
28th  May,  1839,  made  by  the  defendant,  for  the  sum  of  £140  and  in- 
terest, payable  to  the  plaintiff  twelve  months  after  date  ;  the  second 
count  is  also  on  a  promissory'  note,  made  by  the  defendant,  for  the 
sum  of  £200,  payable  with  interest  to  the  plaintiff,  two  years  after 
date.  It  is  unnecessar}'  to  advert  to  the  other  counts  in  the  declara- 
tion, or  to  the  pleadings  connected  with  them.  Judgment  has  been 
given  upon  them  for  the  defendant ;  and  no  question  arises  in  respect 
of  that  judgment. 

The  defendant  pleaded  to  the  first  count  that  he  did  not  make  the 
note  therein  mentioned,  and  the  like  plea  to  the  second  count.  Upon 
these  pleas  issues  were  joined,  and  verdicts  have  been  found  upon  them 
for  the  plaintiff.  The  defendant  also  pleaded,  to  both  the  first  and 
second  counts,  that,  after  the  making  of  the  notes  in  those  counts 
respectively  mentioned,  and  after  the  same  notes  respectively  became 
due,  it  was  agreed  between  the  plaintiff,  the  defendant,  and  one  Alfred 
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Beech  that  the  said  Alfred  Beech  should  and  would,  at  the  request  ol 
the  plaintiff,  pay  to  the  plaintiff,  in  trust  for  Elizabeth  Beech,  the  sum 
of  £200,  for  her  own  sole  use  and  benefit,  or  the  sum  of  £25  per  an- 
num so  long  as  the  sum  of  £200  should  remain  unpaid,  which  sum  of 
£25  should  be  paid  quarterly  as  therein  mentioned  ;  and  that  the  rights 
and  causes  of  action  of  the  plaintiff  upon  and  in  respect  of  the  said  two 
several  notes  should  be  suspended  so  long  as  the  said  A.  B.  should  con- 
tinue to  pay  the  said  sum  of  £6  5s.  every  quarter ;  the  payments  to 
commence  as  therein  set  forth.  The  plea  proceeds  to  aver  that  the 
said  A.  B.  duly  paid  the  annual  sum  of  £25  quarterly  according  to  the 
agreement.  Tlie  plaintiff  in  his  replication  to  this  plea  traversed  the 
allegation  of  the  payments  alleged  to  have  been  made  by  Alfred  Beech 
of  the  annual  sum  of  £25  ;  and  a  verdict  was  found  for  the  defendant 
upon  the  issue  joined  upon  that  traverse.  And  judgment  having  been 
given  by  the  Court  of  Queen's  Bench  for  the  defendant  upon  the  ver- 
dict so  found,  the  present  writ  of  error  has  been  brought  to  reverse 
that  judgment,  upon  the  ground  that,  non  obstante  veredicto  upon  the 
matters  in  that  plea,  judgment  ought  to  have  been  given  for  the  plain- 
tiff upon  both  the  first  and  second  counts.  The  plaintiff  has  brought 
his  writ  of  error,  prajing  for  a  reversal  of  this  judgment. 

And,  upon  the  argument  before  us,  the  learned  counsel  for  the  plain- 
tiff  has  contended  that  the  plea  of  the  defendant  to  the  first  and  second 
counts  of  the  declaration  is  bad,  and  sets  forth  no  matter  which  is  in 
law  a  bar  to  his  right  of  recovery  upon  those  counts.  Upon  the  part 
of  the  plaintiff,  the  validity  of  the  agreement  mentioned  in  the  plea  is 
not  denied  ;  but  it  has  been  insisted  in  the  argument  before  us,  that  the 
agreement  does  not  in  point  of  law  operate  as  a  suspension  of  the  plain- 
tiff's right  of  action  or  power  to  sue  for  the  recovery  of  the  notes  men- 
tioned in  the  first  and  second  counts  in  the  declaration  ;  and  that  the 
plea  which  sets  up  the  agreement  in  bar  of  the  present  action  is  bad, 
and  furnishes  no  answer  to  the  action,  although  such  an  agreement 
may  give  the  defendant  a  claim  to  damages  by  reason  of  the  plaintiff 
suing  in  breach  of  it.  The  defendant,  on  the  other  hand,  has  contended 
before  us  that  the  legal  operation  of  the  agreement  is  to  suspend  the 
plaintiff's  right  of  action  so  long  as  A.  B.  shall  continue  to  make  the 
quarterly  payments ;  and  such  agreement  has  therefore  been  well 
pleaded  in  bar.  The  question  for  the  decision  of  the  court  is,  there- 
fore, what  is  the  legal  effect  of  the  agreement  between  the  parties  set 
forth  in  the  plea,  —  that  is,  whether  the  agreement  operates  as  a  legal 
suspension  of  the  plaintiff's  right  to  sue  upon  the  notes  so  long  as  A.  B. 
shall  continue  to  make  the  quarterly  payments,  or  whether  the  effect  of 
the  agreement  is  limited  to  the  rendering  the  plauitiff  liable  to  an  action 
for  damages  in  the  event  of  his  suing  contrary  to  its  terms. 

In  adjudicating  upon  the  construction  and  effect  in  law  of  this  agree- 
ment, the  common  and  universal  principle  ought  to  be  applied  ;  namely, 
tliat  it  ought  to  receive  that  construction  which  its  language  will  admit, 
and  which  will  best  effectuate  the  intention  of  the  parties,  to  be  col* 
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lected  from  the  whole  of  the  agreement,  and  that  greater  regard  is  to  be 
had  to  the  clear  intent  of  the  parties  than  to  an}*  particular  words  which 
they  may  have  used  in  the  expression  of  their  intent.  And  applying 
this  rule,  the  question  is,  what  sense  and  meaning  must  be  given  to  the 
word  "  suspended,"  used  b}'  the  parties.  It  is  quite  clear  that  it  was 
not  the  intention  of  the  parties  that  the  agreement  should  have  the 
effect,  from  the  moment  of  its  being  signed,  of  utterly  and  forever  and 
in  all  events  extinguishing  the  plaintifTs  claim  and  demand  upon  the 
notes,  and  of  ever  maintaining  an  action  for  the  recovery;  or,  in  other 
words,  that  it  should  operate  as  a  release  of  the  money  due  upon  them. 
This  is  plain  from  the  words  which  import  that  the  plaintiff  might  sue 
upon  the  notes  when  A.  B.  should  cease  to  make  the  quarterly  pay- 
ments mentioned  in  the  agreement. 

It  is  a  very  old  and  well-established  principle  of  law  that  the  right 
to  bring  a  personal  action,  once  existing  and  by  act  of  the  party  sus- 
pended for  ever  so  short  a  time,  is  extinguished  and  discharged,  and 
can  never  revive.  It  is  said  in  Piatt  v.  The  Sheriffs  of  London,  Plowd. 
35,  36:  "And  if  a  personal  thing  is  once  in  suspense,  or  the  person 
of  a  man  once  discharged  for  a  personal  thing,  it  is  a  discharge  for- 
ever." And  in  Lord  North  v.  Butts,  2  Dyer,  139  b,  140  a  (39),  it  is 
said:  "A  thing  personal  or  suspended,  or  action  personal  suspended  for 
an  hour,  is  extinct  and  gone  forever,  when  it  is  by  the  act  and  consent 
of  the  party  himself  who  has  the  thing  suspended."  And  in  Woodward 
V.  Lord  Darc\',  Plowd.  184,  it  is  said:  "  For  a  personal  action  once 
suspended  by  the  act  or  agreement  of  the  party  is  alwaj's  extinct ;  and 
then  if  a  personal  thing  cannot  be  had  but  by  action,  if  the  action  is 
extinguished,  the  thing  itself  is  extinguished."  The  principle  thus  laid 
down  is  repeated  throughout  the  text-books  of  authority,  and  recognized 
and  applied  through  a  long  course  of  decision.  And  in  Cheetham  v. 
"Ward,  1  Bos.  &  P.  630,  633,  it  is  said  by  Lord  Chief  Justice  Eyre  tha+ 
the  principle  is '' now  acknowledged  that  where  a  personal  action  is 
once  suspended  by  the  voluntary  act  of  the  party  entitled  to  it,  it  is 
forever  gone  and  discharged." 

To  construe  the  agreement,  therefore,  to  operate  as  a  legal  suspension 
or  bar  of  the  plaintiff's  right  to  sue  until  the  quarterly  payments  should 
cease,  would  have  the  effect  of  precluding  him  from  ever  suing  at  all, 
and  of  giving  to  the  agreement  the  effect  of  an  immediate  release  of  the 
demand  upon  the  notes,  and  an  extinction  of  the  debt.  It  follows  that 
giving  such  meaning  and  effect  to  the  word  "  suspended,"  used  in  the 
agreement,  would  be  contrary  to  the  intention  of  the  parties  ;  and  it  is 
a  well  approveti  rule  of  law  that,  where  parties  have  used  language 
which  admits  of  two  constructions,  the  one  contrary  to  the  apparent 
general  intent  and  the  other  consistent  with  it,  the  law  assumes  the 
latter  to  be  the  true  construction. 

A  few  authorities  will  suffice  in  support  of  this  principle.  In  com- 
menting upon  Littleton,  §  560,  —  where  Littleton  says,  "If  there  be 
lord  and  tenant,  and  the  tenant  grant  the  tenements  to   a   man  fol 
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term  of  his  life,  the  remainder  to  another  in  fee,  if  the  lord  grant  the 
services  to  tlie  tenant  for  life  in  fee,"  "  the  services  are  put  in  sus- 
pense during  his  life  ;  but  the  heirs  of  the  tenant  for  life  shall  have  the 
services  after  his  decease,"  —  Lord  Coke,  in  313  a,  says  :  "  It  is  to  be 
observed  that,  albeit  a  grant,  as  hatli  been  said,  may  enure  b}'  wa}'  of 
release,  and  a  release  to  the  tenant  for  life  doth  work  an  absolute  ex- 
tinuuishracnt,  whereof  he  in  the  remainder  shall  take  benefit,  yet  the  law 
shall  never  make  an}-  construction  against  the  purport  of  the  grant  to 
the  prejudice  of  any,  or  against  the  meaning  of  the  parties,  as  here  it 
should  ;  for  if  by  construction  it  should  enure  to  a  release,  the  heirs  of 
the  tenant  for  life  should  be  disherited  of  the  rent ;  and  therefore  Lit- 
tleton here  saith  that  the  heirs  of  the  grantee  shall  have  the  seigniory 
after  his  death."  In  the  present  case,  if  the  agreement  operates  as  a 
release  b}-  reason  of  a  suspension  of  the  right  of  action  bj-  the  act  of 
the  part}',  it  must  be  by  a  consequence  of  law,  inasmuch  as  there  is  no 
express  release  ;  and  in  Co.  Litt.  264  b,  it  is  said  :  "  A  release  in  law 
shall  be  expounded  more  favorable,  according  to  the  intent  and  mean- 
ing of  the  parties,  than  a  release  in  deed,  which  is  the  act  of  the  party, 
and  shall  be  taken  most  strongly  against  himself."  The  general  rules 
of  law  for  the  construction  of  instruments  are  clearly  laid  down  by 
Willes,  C.  J.,  in  Parkhurst  v.  Smith,  lessee  of  Dormer,  Willes,  327,  332, 
and  which  is  to  the  effect  that  greater  regard  is  to  be  had  to  the  intention 
than  to  the  precise  words  ;  and  this  rule  is  said  to  have  the  authority  of 
Littleton,  Plowden,  Coke,  Hobart,  and  Finch.  This  principle  is  recog- 
nized and  adopted  by  Gibbs,  C.  J.,  in  Hutton  v.  Eyre,  6  Taunt.  289, 
295,  s.  c.  1  Marsh.  603,  607 ;  and  it  is  also  stated  and  applied  by 
Dallas,  C.  J.,  and  various  authorities  referred  to,  in  Solly  v.  Forbes, 
2  Br.  &  B.,  38,  48,  wherein  he  states,  as  the  result  of  modern  authority-, 
that  the  courts  look  "  rather  to  the  intention  of  the  parties  than  to  the 
strict  letter  ;  not  suffering  the  latter  to  defeat  the  former  ;  "  and  he  ob- 
serves that,  if  a  deed  can  "  operate  two  ways,  one  consistent  with  the 
intent  and  the  other  repugnant  to  it,  courts  will  be  ever  astute  so  to 
construe  it  as  to  give  effect  to  the  intent,"  regard  being  had  to  "the 
entire  deed  ;  "  and  remarks  upon  the  fallacy  of  assuming  that,  "  wher- 
ever the  word  '  release '  is  made  use  of,  it  must  operate  absolutely  and 
unconditionally,"  though  followed  by  words  of  qualification. 

Applying  the  rules  of  construction  before  referred  to  to  the  present 
case,  and  in  order  best  to  effectuate  the  intention  of  tlie  parties,  it  is 
necessary  to  construe  the  agreement  to  mean  that  tlie  plaintiff  agreed 
to  forbear  his  suit  until  the  quarterly  payment  should  cease  to  be  made  ; 
and  that  the  effect  of  sucli  agreement  on  his  part  was,  not  to  suspend 
his  right  of  action  in  the  mean  time,  but  to  subject  him  to  an  action  for 
damages  in  tlie  event  of  liis  suing  contrary  to  his  agreement. 

The  general  doctrine  of  suspension  of  personal  actions  appears  to  be 
applicable  io  cases  where  persons  have,  by  their  own  acts,  placed  thera- 
eelves  in  circumstances  incompatil)le  with  the  application  of  the  ordi- 
nary legal  remedies ;  the  cases  generally  referred  to  in  the  books  being 
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where  the  party  to  pay  and  to  receive  have  become  identical,  or  where 
the  same  person  was  necessarj-  to  be  joined  at  once  both  as  plaintiff 
and  defendant,  which  by  law  cannot  be  ;  such  as  a  creditor  making  his 
debtor  his  executor,  or  debtor  mailing  his  creditor  executor,  or  debtor 
and  creditor  marrying,  or  similar  cases  of  incapacity  to  sue,  as  to  which 
the  authorities  are  numerous.  See  Co.  Litt.  264  b,  also  Butler's  note,  ib, 
209  ;  Woodward  v.  Lord  Darcy,  Plowd.  184  ;  Sir  J.  Nedhara's  case,  8 
Rep.  135  a;  Dorchester  v.  "Webb,  Cro.  Car.  372  ;  Wankford  v.  Wankford, 
1  Salk.  299  ;  Freakley  v.  Fox,  9  B.  &  C.  130  ;  2  Williams  on  Executors, 
1124  (4th  ed.). 

The  only  case  in  which  a  covenant  or  promise  not  to  sue  is  held  to 
be  pleadable  as  a  bar,  or  to  operate  as  a  suspension,  and  b}-  consequence 
a  release  or  extinguishment  of  the  right  of  action,  is  where  the  covenant 
or  promise  not  to  sue  is  general,  not  to  sue  at  anj^time.  In  such  cases, 
in  order  to  avoid  circuity  of  action,  the  covenants  may  be  pleaded  in 
bar  as  a  release  (note  (1)  to  Fowell  v.  Forrest,  2  Wms.  Saund.  47  gg), 
for  the  reason  assigned  that  the  damages  to  be  recovered  in  an  action 
brought  for  suing  contrary  to  the  covenant  would  be  equal  to  the  debt 
(Smith  V.  Mapleback,  1  T.  R.  441,  446)  or  sum  to  be  recovered  in  the 
action  agreed  to  be  forborne.  Accordingly,  in  Deux  v.  Jefferies,  Ci'o. 
Eliz.  352,  in  debt  on  obligation,  the  defendant  pleads  that  the  plaintiff 
covenanted  that  he  would  not  sue  before  Michaelmas  ;  it  was  resolved, 
upon  demurrer,  for  the  plaintiff",  for  that  it  was  only  a  covenant  not  to 
sue,  and  should  not  enure  as  a  release,  nor  could  be  pleaded  in  bar, 
but  the  party  was  put  to  his  writ  of  covenant,  if  sued  before  the  time. 
"  But  if  it  had  been  a  covenant  that  he  would  not  sue  it  at  all,  there 
peradventure  it  might  enure  as  a  release,  and  to  be  pleaded  in  bar,  but 
not  here  ;  for  it  never  was  the  intent  of  the  parties  to  make  it  a  release." 
And  there  are  other  auttiorities  to  the  like  effect.  The  agreement  in 
the  present  case,  though  not  under  seal,  being  founded  upon  a  good 
consideration,  may  be  argued  to  be  equivalent  in  efliect  to  a  covenant, 
but  cannot  have  a  greater  effect ;  and,  in  the  modern  case  of  Thimbleby 
V.  Barron,  3  M.  &  W.  210,  it  was  held  that  a  covenant  not  to  sue  for  a 
limited  time  for  a  simple  contract  debt  could  not  be  pleaded  in  bar  to 
an  action  for  such  debt.  In  that  case  the  plaintiff"  had  covenanted  that 
he  would  not  before  the  expiration  of  ten  years  demand  or  com^Dcl  pay- 
ment of  certain  sums  of  money,  nor  would  take  an}-  means  or  proceed- 
ings for  obtaining  possession  or  receipt  of  the  same.  Lord  Abinger, 
C.  B.,  said  :  "  The  breach  of  the  agreement  to  forbear  suing  renders 
the  party  liable  in  damages,  but  it  is  not  pleadable  in  bar  ;  "  and  Parke, 
B.,  said:  '*  The  books  are  full  of  authorities"  against  the  defendant, 
and  referred  to  AylofTe  v.  Scrimpshire,  Carth.  63,  s.  c.  1  Show.  46  ; 
judgment  for  plaintiff".  In  1  Roll.  Abr.  939,  tit.  Extinguishment  (L), 
pi.  2,  it  is  said  that,  if  the  obligee  covenant  not  to  sue  tlie  ol)ligor 
before  such  a  day,  and  if  he  do,  that  the  obligor  shall  plead  this 
as  an  acquittance,  and  that  the  obligation  shall  be  void  and  of  none 
efl"ect,  this  is  a  suspension  of  the  debt,  and  by  consequence  a  release. 
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It  must  be  observed  that  in  that  case  it  was  expressly'  covenanted  that, 
in  the  event  of  the  covenantor  suing  upon  the  obhgation  contraiy  to  his 
covenant,  the  obligation  should  be  void,  and  that  the  obligor  or  cov- 
enantor should  plead  the  covenant  as  an  acquittance,  which,  bv  conse- 
quence, was  a  release  ;  the  covenant  in  that  case  therefore  went  much 
beyond  a  mere  covenant  not  to  sue. 

By  holding  the  plea  in  question  a  valid  bar,  injustice  would  be  done 
to  the  plaintiff,  who  would  lose  his  demand  upon  the  notes,  contrary-  to 
the  intention  of  the  parties  :  but,  by  construing  the  agreement  not  to 
operate  as  a  suspension  of  the  plaintiffs  right  of  action  upon  the  notes, 
but  as  giving  a  remedy  to  the  defendant  by  a  cross-action  to  recover 
damages  to  the  extent  of  the  injury  sustained  by  the  defendant  by  the 
the  plaintiff  suing  in  breach  of  the  agreement,  no  injustice  is  done  to 
the  defendant. 

Nor  is  such  a  construction  inconsistent  with  the  class  of  authorities 
in  which  matters  were  allowed  to  be  pleaded  in  bar  in  order  to  avoid 
circuity  of  action,  because  such  decisions  are  limited  to  cases  in  which, 
from  the  nature  of  them,  the  damages  to  be  recovered  must  be  sup- 
posed to  be  equal  in  both  actions:  Smith  v.  Mapleback,  1  T.  R.  441, 
446  ;  which  does  not  apply  to  the  present  instance,  as  the  damages  to 
which  the  defendant  could  be  entitled  as  against  the  plaintiff,  by  reason 
of  his  suing  upon  the  notes  before  a  discontinuance  of  the  quarterly  pay- 
ment, can  in  no  view  be  assumed  to  be  equal  to  the  plaintiff's  demand. 

Neither  is  the  decision  in  this  case  inconsistent  with  the  several  cases 
in  which  it  has  been  held  that  a  party  accepting  a  negotiable  security 
payable  in  future  for  and  on  account  of  an  antecedent  demand  cannot, 
until  after  such  neg(^liable  security  has  become  due  and  been  dishonored, 
sue  for  such  antecedent  demand  ;  because,  independently  of  the  consid- 
eration of  how  far  the  acceptance  of  such  negotiable  security  may  be 
deemed  payment  for  the  time,  all  such  decisions  seem  to  be  grounded 
upon  the  peculiar  nature  of  the  negotiable  instruments,  and  are  deemed 
to  be  necessary  exceptions  to  the  general  rules  of  law,  in  favor  of  the 
law-merchant.  See  note  (c)  to  Holdipp  v.  Otway,  2  Wms.  Saund.  103  6 
(6th  ed.). 

The  case  of  Stracey  v.  The  Bank  of  England,  6  Bing.  754,  was  cited 
on  the  defendant's  behalf,  as  an  autliority  to  the  effect  that  a  right  to 
brmg  a  personal  action  may  be  suspended  by  agreement,  without  oper- 
ating as  a  release  or  extinguishment.  But,  upon  examination,  it  will 
be  found  probably  not  to  be  an  authority  bearing  upon  the  point.  The 
action  was  brought  to  recover  damages  for  an  alleged  breach  of  a  pub- 
lic duty  in  not  making  a  transfer,  upon  request,  of  certain  stock  to 
which  the  plaintiffs  were  entitled  ;  the  defendants  insisted  that  the  plain- 
tiffs had  for  good  consideration  agreed  not  to  make  such  request  until 
they  had  themselves  done  certain  acts  ;  and  alleged  that  the  plaintiffs, 
contrary  to  their  agreement,  made  the  request,  for  the  non-compliance 
with  wliicli  they  brought  their  action,  bcifore  they  had  done  those  afts  ; 
the  defendants  therefore  contended  that  such  non-compliance  was  no 
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breach  of  duty  on  their  part.  There  was  no  right  of  action  suspended 
\)y  the  agreement,  as  it  is  clear  from  the  case  that  no  request  had  ever 
/)een  made  to  the  bank  to  transfer  the  stock,  and  no  means  had  ever  been 
given  to  enable  the  bank  to  do  so,  no  name  of  a  transferee  having 
boon  given  at  the  time  when  the  agreement  was  made,  nor  for  a  long 
time  afterwards;  consequently  the  only  right  of  action  the  plaintiffs  ever 
asserted  was  a  right  founded  upon  a  request  made  long  after  the  agree- 
ment. The  decision,  therefore,  was,  not  that  any  existing  right  of 
action  was  suspended  by  the  agreement,  but  that  the  plaintiff"  suspended 
his  right  to  call  upon  the  defendants  to  make  a  transfer  until  after  he 
had  done  the  acts  mentioned  in  the  agreement.  And,  although  the  ex- 
pression of  suspending  an  action  was  used,  perhaps  inaccurately,  yet  it 
is  plain  that  they  referred  to  the  right  to  call  for  the  transfer  of  stock, 
and  to  that  onlv.  At  all  events,  as  a  decision  upon  the  point  for  which 
the  case  was  cited,  it  could  not  be  supported,  as  it  would  be  inconsistent 
without  an  undoubted  principle  of  law  and  an  undeviating  course  of 
authority. 

In  the  result,  we  are  of  opinion  that  the  plea  in  question  is  bad  in 
substance,  and  that  the  judgment  which  has  been  pronounced  upon  it 
in  favor  of  the  defendant  must  be  reversed,  and  a  judgment  entered  for 
the  plaintiff",  no7i  obstante  veredicto,  upon  the  confession  and  insufficient 
avoidance  in  the  plea.  Judgment  accordingly. 


SLATER  V.   JONES. 
CAPES  V.   BALL. 

In  the  Exchequer,  April  28,  1873. 

[Reported  in  Law  Reports,  8  Exchequer,  186.] 

Kelly,  C.  B.^  I  am  of  opinion  that  the  defendants  in  these  actions 
are  entitled  to  our  judgment.  The  question  raised  in  each  is  the  same, 
and  is  whether  a  creditor  who  is  bound  by  a  resolution  to  accept  a 
composition  to  be  paid  by  instalments  or  at  a  future  time  by  a  debtor, 
passed  in  conformity  with  the  126th  section  of  the  Bankruptcy  Act, 
1869,  can  sue  the  debtor  for  his  whole  debt  before  the  time  has  come 
for  the  payment  of  any  instalment,  or  of  the  composition. 

Now,  much  stress  has  been  laid  upon  the  cases  decided  under  the 
Bankruptcy  Act  of  1861  ;  but  there  is  a  fundamental  distinction 
between  the  provisions  of  that  Act  and  of  the  present  Bankruptcy  Act. 
Under  the  former  statute  a  prescribed  majority  of  creditors  could  bind 
all  to  the  provisions  of  any  composition  deed  to  which  such  majority 
should  agree,  and  all  that  the  192d  section  enacts  is  that  the  deed, 
whatever  its  provisions,   sliould,  upon  certain  conditions   being  com- 

1  Martin,  Bramwell.  and  Tollook,  BB.,  delivered  concurrent  opinions. 
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plied  with,  bind  all  the  creditors.  The  eflfect  of  each  deed  must 
of  course  be  considered  by  itself.  In  one,  provisions  might  be  in- 
serted amounting  to  an  absolute  extinction  of  the  debt ;  in  another, 
there  might  be  no  words  having  that  effect ;  and  if  the  intention  of  the 
parties  was  that  the  deed  should  be  a  bar,  it  was  necessary  to  express 
it  in  plain  words.  That  being  so,  I  think  the  courts  rightly  decided 
that  in  construing  tliose  deeds  the  ordinary  rules  of  law  must  be 
applied,  and  the  intention  of  the  parties  be  gathered  from  the  words 
used  ;  and,  applying  those  rules,  it  was  properly  held  that  a  deed 
which  did  not  contain  a  release,  or  words  equivalent  to  a  release,  could 
not  be  pleaded.  But  by  the  present  law  the  machinery  of  arrangement 
is  entirely  altered.  Compositions  are  no  longer  carried  out  b}-  deed, 
but  by  resolution  ;  and  we  have  to  say  what  the  true  construction  of 
the  statute  is.  The  matter  depends  upon  the  126th  section,  which 
provides  that  the  creditors  ma}',  by  an  extraordinar}'  resolution,  resolve, 
"  That  a  composition  shall  be  accepted  in  satisfaction  of  the  debts  due 
to  them  from  the  debtor."  Could  the  legislature  have  intended  that  a 
creditor  who  has  assented  to,  or  is  bound  by  the  resolution,  should  the 
next  da}'  commence  an  action  against  the  debtor  for  his  whole  debt? 
Such  a  construction  seems  to  me  to  be  repugnant  to  common  sense, 
and  certainly  one  which  is  not  forced  upon  us  b}'  any  of  the  decided 
cases.  Here  the  creditors  have  become  bound  b}'  a  resolution  that  a 
composition  to  be  paid  by  instalments,  or  at  a  future  time,  shall  be 
accepted  in  satisfaction  ;  and  I  think  that  a  person  who  is  bound  by 
such  a  resolution  is  also  bound,  by  necessary  implication,  not  to  sue  the 
debtor  before  the  time  for  payment  comes,  and  until  default  is  made. 
This  construction  receives  confirmation  from  many  of  the  cases  cited, 
and  especially  from  those  referred  to  by  my  Brother  Bramwell,  and 
collected  in  the  2d  Volume  of  Starkie  on  Evidence,  p.  17,  whence  it 
appears  that  an  agreement  b}'  all  the  creditors  to  accept  a  composition, 
though  not  properly  an  accord  and  satisfaction,  is  really  a  new  agree- 
ment for  which  the  consideration  to  each  creditor  is  the  forbearance  of 
all  the  others.  A  creditor  who  is  party  to  such  an  agreement  cannot 
sue  for  his  original  debt  in  contravention  of  the  rights  of  the  others. 

It  remains  to  add  a  few  words  on  the  cases  of  Edwards  v.  Coombe, 
Law  Rep.  7  C.  P.  519,  and  In  re  Hatton,  Law  Rep.  7  Cli.  723.  With 
regard  to  the  latter,  I  do  not  dissent  in  any  wa}'  from  the  decision. 
The  general  expressions  used  by  Mellish,  L.  J.,  must  be  taken  secun- 
dum subjectam  materiem  ;  and  do  not  seem  to  me  to  be  applicable  to  a 
case  where  there  has  been  no  default  in  paying  the  agreed  composition. 
The  same  remark  is  applicable  to  the  judgment  of  Willes,  J.,  in 
Eilwartls  v.  Coombe,  supra.  Indeed,  it  is  clear,  from  the  language  of 
the  earlier  part  of  his  judgment,  that  he  was  of  opinion  that  no  action 
could  have  been  maintained  until  default. 

Then  it  is  contended  that  the  case  of  Ford  v.  Beech,  1 1  Q.  B.  852, 
17  L.  .J.  Q.  B.  114,  interposes  an  instn'mountable  diUiciiUy  in  the  de- 
fendants' way  ;  for  if  the  composition  resolution  is  a  good  bar  now,  the 
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right  of  action  for  the  debt  would  be  gone  forever  ;  and  according  to  the 
decisions  I  have  just  referred  to,  it  is  clear  that  the  right  is  not  gone, 
but  exists  if  the  debtor  makes  default.  Ford  v.  Beech,  supra,  however, 
has  no  application  here.  For  all  that  it  is  necessary  to  decide  is  that 
although,  rebus  sic  stantibus,  the  plaintiffs  have  no  cause  of  action,  in 
another  state  of  circumstances  a  cause  of  action  ma}'  accrue  to  them; 
and  Edwards  v.  Coombe,  SKpra,  evidentl}^  contemplates  that  such  may 
be  the  case.  I  see  no  difficulty,  therefore,  in  holding  that  the  present 
actions  will  not  lie,  although  in  a  certain  event  the  original  debts  might 
be  sued  for,  just  as  a  certificate  in  bankruptcy  might  be  used  as  a  bar 
to  an  action  for  the  debt,  and  yet  the  same  debt  could  afterwards  be 
sued  for  if  the  certificate  were  set  aside  for  fraud  ;  or  again,  just  as  no 
action  can  be  successfully  brought  for  the  price  of  goods  for  which  a 
bill  of  exchange  has  been  given  whilst  the  bill  is  running,  and  yet  the 
price  can  be  sued  for  after  the  bill  has  been  dishonored. 

Judgment  for  the  defendants  in  each  action^ 

1  In  Newington  v.  Levy,  L.  R.  5  C.  P.  607,  an  action  against  the  acceptor  of  a  bill 
of  exchange,  the  question  was  raised  whether  a  composition  deed,  which  provided  for  a 
future  payment  by  the  debtor  and  released  him,  but  provided  that  if  default  were 
made  in  paying  the  composition  the  creditors  should  not  be  bound  by  any  of  their 
covenants,  would  operate  as  a  defence  if  payment  or  tender  of  the  amount  of  the  com- 
position were  not  made  when  it  was  due.  Willes,  J.,  said:  "  We  see  no  difficulty  in 
upholding  a  release  with  a  condition  subsequent,  in  accordance  with  the  suggestion  of 
Maule,  J.,  in  Gibbons  v.  Vouillon,  8  C.  B.  487.  It  must  have  often  happened  that  a 
Toluntary  payment  good  at  the  time  as  extinguishing  the  debt  has  been  rendered  void 
by  matter  subsequent,  as  in  the  event  of  bankruptcy  of  the  debtor  and  an  election  by 
his  assignees  to  treat  the  payment  as  a  fraudulent  preference ;  and  it  has  never  been 
successfully  contended  that  the  debt  did  not  thereby  revive.  Indeed,  the  contrary  is 
involved  in  the  decision  of  Pritchard  v.  Hitchcock,  6  M.  &  G.  151.  We  can  see  no 
substantial  distinction  between  tlie  case  of  a  payment  avoided  by  subsequent  events 
and  a  release  so  avoided.  This  is  not  a  case  of  temporary  suspension,  like  Ford  v. 
Beech,  11  Q.  B  852  ;  but  a  case  in  which  the  release  will  be  forever  operative,  unless 
itself  subsequently  avoided.  The  distinction  is  fine,  but  it  is  supported  by  analogy, 
and  it  gives  effect  to  the  clear  intention  of  the  parties." 

On  appeal  the  Court  of  Exchequer  Chamber  aflBrmed  the  judgment  below,  L.  R. 
6  C.  P.  180.  Blackbdijn,  J.,  said:  "  The  first  question  that  arises  is,  what  is  the 
effect  of  the  release  in  the  deed  of  composition  pleaded  in  the  first  action  ?  By  that 
deed  the  creditors  release  the  defendant  from  their  respective  debts  in  cxjiress  terms  ; 
and  in  equally  e.xpress  terms  it  is  declared  that,  if  default  should  be  made  in  payment 
of  the  composition,  the  release  should  be  void.  The  question  (which  has  never  yet 
arisen  in  a  court  of  error)  is,  whether  this  is  pleadable  as  a  defence,  where  the 
matter  which  is  to  undo  the  release  has  not  yet  happened.  I  think  it  is.  The  old 
rule  was  that  a  right  of  action  once  suspended  is  gone  forever.  To  avoid  that, 
where  it  was  evidently  contrary  to  what  the  parties  intended,  the  Court  of  Exchequer 
Chamber,  in  Ford  v.  Beech,  11  Q.  B.  852.  construed  the  agreement,  not  as  suspending 
the  plaintiff's  remedy  on  the  promis.sory  notes  there  sued  upon,  but  as  giving  the 
defendant  merely  a  right  of  action  for  breach  thereof,  if  the  plaintiff  sued  whilst  the 
payments  were  continued,  that  is,  as  a  covenant  not  to  sue  for  a  limited  period.  It 
must,  however,  be  taken  to  be  established  that,  where  a  covenant  not  to  sue  is  in 
terms  expressed  to  be  intended  .as  a  release,  and  where  the  rights  of  a  surety  do  not 
intervene,  it  is,  in  order  to  avoid  circuity  of  action,  an  answer  to  the  plaintiff's  claim. 
A  release  which  in  terms  is  suliject  to  a  defeasance  amounts  to  a  covenant  not  to  sue, 
except  u])on  the  happening  of  the  event  contemplated.  Such  a  release  is  not  open  to 
VOL.   n.  —  39 
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HARBOR  V.  MORGAN. 
Indiana  Supreme  Court,  May  30,  1853. 

[Reported  in  4  Indiana,  158.] 

Stuart,  J.^  Assumpsit  on  a  note  due  October  1,  1849,  payable  in 
money  or  wheat,  at  the  customary  price  at  Fairview,  in  said  county. 
Breach,  that  the  defendant  had  failed  to  pay  the  money,  or  in  anywise 
comply  with  the  conditions  of  said  note. 

The  third  plea  alleges  an  agreement  made  in  December,  1849,  be- 
tween Jernagan,  the  holder  of  the  note,  and  the  defendant  below,  to 
the  effect  that  if  Harbor  would  procure  for  the  defendant  a  certain 
pacing  horse  which  was  specified,  he,  Jernagan,  would  accept,  and 
receive  the  horse  instead  of  the  wheat,  in  payment  of  the  note.  And 
Harbor  avers  that  he  purchased  the  horse  and  sent  him  to  Jernagan; 
but  that  the  latter  refused  to  receive  him,  &c. 

This  plea  is  also  bad.  It  lacks  the  acceptance  of  Jernagan  to  make 
it  a  bar  to  the  action.^  Perhaps  Harbor  may  have  a  remedy  against 
Jernagan  on  the  collateral  agreement. 


GOOD  V.  CHEESMAN. 

In  the  King's  Bench,  May  4,  1831. 

[Repmied  in  2  Barnewall  tfc  Adolphus,  328.] 

Assumpsit  b}'  the  plaintiff  as  drawer  against  the  defendant  as  acceptor 
of  two  bills  of  exchange.  Plea,  the  general  issue.  At  the  trial  before 
Lord  Tenterden,  C.  J.,  at  the  sittings  in  London  after  Trinity  Term, 
1830,  it  was  proved,  on  behalf  of  defendant,  that  after  the  bills  became 
due,  and  before  the  commencement  of  this  action,  the  plaintiff  and  three 

the  objection  taken  in  Ford  v.  Beech,  supra.  It  very  rarely  could  happen  that  matter 
oubseqaent  could  undo  that  which  had  suspended  tlio  plaintiffs  right  of  action,  and 
therefore  practically  it  was  enough  to  say  that  a  right  of  action  once  suspended  is 
gone  forever  ;  and  I  am  not  surpriscil  that  the  research  of  Mr.  Williams  has  failed 
to  enable  him  to  find  an  instance  of  such  a  replication  as  tliis.  But,  where  there  is  a 
covenant  not  to  sue  which  is  plea(hil)le  as  a  defence  only  to  prevent  a  cross-action, 
anything  wliich  would  have  been  an  answer  to  the  cross-action  upon  the  covenant  may 
be  set  up  as  an  answer  to  the  plea  ;  as  in  the  case  of  Eyton  v.  Littledale,  4  Ex.  159, 
18  L.  J.  (Kx.)  369,  where  it  was  held  to  be  a  good  replication  to  a  plea  of  set-off,  that 
after  plea  pleaded  tlie  plaintiff  paid  the  debt." 

See  also  ex  jiarle  Burden,  16  (.'h.  D.  075. 

^  A  portion  of  the  opinion  is  omitted. 

2  Wrav  V.  Milestone,  5  M.  &  VV.  21  ;  Francis  v.  Deming,  59  Conn.  JOS;  Burgess 
V.  Deuison  Mfg.  Co.,  79  Me.  266 ;  Cannon  Rivers  Assoc,  v.  Rogers,  46  Miun.  376  ;  Haw- 
ley  V.  Foote,  19  Wend.  516;  Keen  v.  Vaughau's  Ex.,  48  Fa.  St.  477,  ace. 
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other  creditors  of  the  defendant  met  together,  in  consequence  of  a 
communication  from  him,  and  signed  the  following  memorandum : 
"  Whereas  William  Cheesman  of  Portsea,  brewer,  is  indebted  to  us  for 
goods  sold  and  delivered,  and  being  unable  to  make  an  immediate  pa}- 
ment  thereof,  we  have  agreed  to  accept  payment  of  the  same  by  his 
covenanting  and  agreeing  to  pay  to  a  trustee  of  our  nomination  one 
third  of  his  annual  income,  and  executing  a  warrant  of  attorney  as 
a  collateral  security  until  payment  thereof.  As  witness  our  hands  this 
31st  of  October,  1829."  It  did  not  appear  whether  or  not  the  defend- 
ant was  present  when  this  paper  was  signed,  nor  did  he  ever  sign  it ; 
but  it  was  in  his  possession  at  the  time  of  the  trial,  and  he  had  pro- 
cured it  to  be  stamped.  At  the  time  of  the  signature  the  defendant 
had  other  creditors  than  the  four  above  mentioned,  and  particularly 
one  Gloge,  to  whom  he  had  given  a  warrant  of  attorney,  on  which 
judgment  had  been  entered  up ;  and  it  was  agreed,  at  the  meeting 
of  the  81st  of  October,  that  if  Gloge  would  come  into  the  arrangement 
there  made,  an  additional  20^.  per  annum  should  be  set  apart  by  the 
defendant  out  of  his  income.  The  defendant,  on  the  16th  of  Novem- 
ber, 1829,  wrote  to  the  plaintiff  as  follows:  "If  you  should  see  Mr. 
Wooldridge  "  (one  of  the  creditors  who  signed)  "  to-day,  I  should  be 
glad  if  you  would  endeavor  to  be  at  my  house  any  noon  that  3'ou  may 
be  down,  as  there  is  an  objection  to  the  arrangement  b}'  Mr.  Gloge,  the 
particulars  of  which  I  will  explain  when  I  see  you.  I  am  sorry  to  be  so 
troublesome  ;  but,  of  course,  I  am  anxious  the  thing  should  be  settled." 
Gloge  never  acceded  to  the  agreement,  nor  was  an}'  trustee  ever  nomi- 
nated, or  covenant  entered  into,  or  warrant  of  attornej'  executed,  as 
therein  mentioned.  The  bills  of  exchange  continuing  wholly  unpaid, 
this  action  was  commenced.  The  Lord  Chief  Justice  left  it  to  the  jur}-, 
as  the  onl}-  question  of  fact  in  the  case,  whether  the  agreement  entered 
into  by  the  four  creditors  was  conditional  only,  depending  on  Gloge's 
assent,  or  absolute  ;  in  the  latter  case,  he  was  of  opinion  that  the  de- 
fendant was  entitled  to  a  verdict.  The  jury  found  for  the  defendant, 
but  leave  was  given  to  move  to  enter  a  verdict  for  the  plaintiff.  A  rule 
nisi  having  b^^en  obtained  accordingly,  — 

Scotland  now  showed  cause. 

Follett,  contra. 

Lord  Tenterdem,  C.  J.  Upon  the  whole,  I  am  of  opinion  that  the 
verdict  in  this  case  was  right.  On  the  evidence  it  must  be  taken  that 
the  defendant  assented  to  the  composition,  and  would  have  been  willing 
to  assign  a  third  of  his  income  to  a  trustee  nominated  by  the  creditors, 
and  execute  a  warrant  of  attorney,  as  required  by  the  agreement ;  but 
he  could  not  do  so  unless  the  creditors  would  appoint  a  trustee  to  whom 
such  assignment  could  be  made,  or  warrant  of  attorney  executed.  That 
no  such  appointment  took  place  was  the  fault  of  the  creditors,  not  of 
the  defendant.  It  certainly  appears  that  this  was  not  an  accord  and 
satisfaction  properly  and  strictly  so  called,  but  it  was  a  consent  by  tlie 
parties  signing  the  agreement  to  forbear  enforcing  their  demands,  iu 
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consideration  of  their  own  mutual  engagement  of  forbearance  ;  the  de- 
fendant, at  the  same  time,  promising  to  make  over  a  part  of  his  income, 
and  to  execute  a  warrant  of  attorne}',  which  would  have  given  the  trus- 
tee an  immediate  right  for  their  benefit.  Then  is  it  not  a  case  where 
each  creditor  is  bound  in  consequence  of  the  agreement  of  the  rest?  It 
appears  to  me  that  it  is  so,  both  on  principle  and  on  the  authority  of 
the  cases  in  which  it  has  been  held  that  a  creditor  shall  not  bring  an 
action  where  others  have  been  induced  to  join  him  in  a  composition 
with  the  debtor ;  each  party  giving  the  rest  reason  to  believe  that,  in 
consequence  of  such  engagement,  his  demand  will  not  be  enforced. 
This  is,  in  fact,  a  new  agreement,  substituted  for  the  original  contract 
with  the  debtor,  —  the  consideration  to  each  creditor  being  the  engage- 
ment of  the  others  not  to  press  their  individual  claims. 

LiTTLEDALE,  J,  This  is  uot  strictU'  an  accord  and  satisfaction  or  a 
release,  but  it  is  a  new  agreement  between  the  creditor  and  debtor, 
such  as  might  very  well  be  entered  into  on  a  valid  consideration.  It 
was  not  necessar}'  in  this  particular  case  that  there  should  be  an  actual 
assignment,  or  execution  of  a  warrant  of  attorney  ;  if  it  011I3'  rested 
with  the  plaintiff  and  the  other  creditors  that  the  contract  should  be 
carried  into  effect,  and  the  defendant  was  alwa3^s  read}'  to  do  his  part, 
it  is  the  same  as  if  he  had  actually  executed  an  assignment  or  warrant 
of  attorney.  This  case,  therefore,  is  different  from  Heathcote  v. 
Crookshanks,  2  T.  R.  24.  And  it  would  be  unjust  that  the  plaintiff  by 
this  action  should  prejudice  the  other  three  creditors,  each  of  whom 
signed  the  agreement,  and  has  since  neglected  the  recovery  of  his 
demand,  under  a  persuasion  that  none  of  the  parties  to  the  memoran- 
dum would  proceed  against  the  defendant. 

Parke,  J.  I  am  of  opinion  that  the  verdict  was  right.  By  the  agree- 
ment entered  into  among  these  parties,  the  defendant  was  to  give,  and 
the  creditors  to  accept,  certain  securities  for  payment  in  the  manner 
there  stipulated  ;  and  upon  the  faith  of  that  compromise  the  three 
creditors  who  signed  with  the  plaintiff  have  postponed  their  demands. 
Then,  cannot  this  transaction  be  pleaded  in  bar  to  the  present  suit? 
It  is  laid  down  in  Com.  Dig.  Accord  (B  4.),  that  an  accord  with  mutual 
promises  to  perform  is  good,  though  the  thing  be  not  performed  at  the 
time  of  action  ;  for  the  party  has  a  remedy  to  compel  the  performance : 
but  the  remedy  ought  to  be  such  that  the  party  might  have  taken  it 
upon  the  mutual  promise  at  the  time  of  the  agreement.  Here  each 
creditor  entered  into  a  new  agreement  with  the  defendant,  the  consid- 
eration of  which,  to  the  creditor,  was  a  forbearance  by  all  the  other 
creditors  who  were  parties  to  insist  upon  their  claims.  Assumpsit 
would  have  lain  on  either  side  to  enforce  performance  of  this  agree- 
ment, if  it  had  been  shown  that  the  party  suing  had,  as  far  as  lay  in 
him,  fulfilled  his  own  share  of  the  contract.  I  think,  therefore,  that  a 
mutual  engageuicMit  like  this,  with  an  immediate  remedy  given  for  non- 
perforniance,  although  it  did  not  amount  to  a  satisfaction,  was  in  the 
nature  of  it,  and  a  sulhcient  answer  to  the  action. 
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Patteson,  J.  The  question  is,  whether  or  not  this  agreement  was 
binding  on  the  plaintiff.  I  think  it  was.  The  agreement  was  entered 
into  by  him  on  a  good  consideration,  namel}',  the  undertaking  of  the 
other  creditors  who  signed  the  paper  at  the  same  time  with  him,  on  the 
faith,  which  every  one  was  induced  to  entertain,  of  a  forbearance  b}-  all 
to  the  debtor.  Rule  discharged.^ 


BABCOCK  &  RUSSELL  v.  PETER  HAWKINS. 
Vermont  Supreme  Codrt,  August  Term,  185L 

[Reported  in  23  Vermont,  561.] 

Book  account.  Judgment  to  account  was  rendered  in  the  county 
court,  and  an  auditor  was  appointed,  who  reix)rted  the  facts  substan- 
tially as  follows  :  The  plaintiffs  exhibited  an  account  against  the  de- 
fendant, only  one  item  of  which  was  disputed,  which  was  for  a  horse, 
charged  by  the  plaintiff  at  $60,  and  which  was  allowed  by  the  auditor 
at  $52.50.  The  whole  account  was  allowed  b}"  the  auditor  at  $323.16. 
The  plaintiffs  exhibited  credits  to  the  amount  of  $285.87,  which  in- 
cluded a  credit  for  a  note  for  $30,  given  by  the  defendant  to  the  plain- 
tiffs August  14,  1849,  and  the  defendant  claimed  and  was  allowed  an 
account  of  75  cents  ;  and  the  auditor  reported  that  there  was  a  balance 
due  from  the  defendant  to  the  plaintiffs  of  $31.68,  which  the}'  were  en- 
titled to  recover,  unless  the  facts  hereinafter  stated,  which  were  relied 
upon  by  the  defendant,  would  in  law  preclude  the  plaintiffs  from  any 
right  of  recovery.  It  appeared  that  on  the  14th  of  August,  1849,  which 
was  subsequent  to  the  commencement  of  this  suit,  the  parties  met,  and 
the  defendant  agreed  to  give  a  note  for  $30  to  the  plaintiffs,  and  pa}' 
all  the  plaintiffs'  costs  in  the  suit,  except  the  writ  and  service.  The 
defendant  executed  the  note,  —  which  is  the  one  credited  to  him  by  the 
plaintiffs  as  above  stated,  —  and  agreed  to  pa}'  the  costs  as  above 
stated  ;  and  the  plaintiffs  then  executed  and  delivered  to  him  a  receipt 
in  these  words:  "Received  of  Peter  Hawkins  thirty  dollars  by  note 
given  per  this  date  in  full  to  settle  all  book  accounts  up  to  this  date  ; " 
and  the  suit,  as  well  as  the  subject-matter  of  the  suit,  was  considered 
settled  by  the  parties.  The  defendant  never  paid  any  portion  of  the 
costs,  but  paid  part  of  the  note,  and  for  the  reason  that  the  defendant 
had  not  paid  the  costs  the  plaintiffs  refused  to  discontinue  the  suit. 
The  county  court,  February  Adjourned  Term,  1851,  Poland,  J.,  presid- 
ing, accepted  the  report  and  rendered  judgment  for  the  defendant. 
Exceptions  by  plaintiffs. 

G.  W.  Stone  and  J.  McLean.,  for  plaintiffs. 

T.  Howard,  for  defendant. 

The  opinion  of  the  court  was  delivered  by 

Reufikld,  J.  There  is  perhaps  no  subject  connected  with  the  law 
upon  which  there  has  been  more  discussion  than  that  of  accord  and 

1  Compare  Evans  v.  Powis,  1  Ex.  601. 
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satisfaction,  or  upon  which  there  is  more  want  of  agreement.  But  we 
think  it  must  be  regarded  as  fully  settled  that  an  agreement  upon  suffi- 
cient consideration,  fuU^-  executed,  so  as  to  have  operated,  in  the  minds 
of  the  parties,  as  a  full  satisfaction  and  settlement  of  a  pre-existing 
contract  or  account  between  the  parties,  is  to  be  regarded  as  a  valid 
settlement,  whether  the  new  contract  be  ever  paid  or  not,  and  that  the 
part}'  is  bound  to  sue  upon  the  new  contract,  if  such  were  the  agree- 
ment of  the  parties.  This  is  certainly  the  common  understanding  of 
the  matter.  It  is  reasonable,  and  we  think  it  is  in  accordance  with  the 
strictest  principles  of  technical  law. 

1.  There  is  no  want  of  consideration  in  an}-  such  case  where  one  con- 
tract is  substituted  for  another,  and  especially  so  where  the  amount  due 
upon  the  former  contract  or  account  is  matter  of  dispute.  The  liqui- 
dating a  disputed  claim  is  always  a  sufficient  consideration  for  a  new 
promise.     Holcomb  v.  Stimpson,  8  Vt.  141. 

2.  The  accord  is  sufficientl}'  executed,  when  all  is  done,  which  the 
party  agrees  to  accept  in  satisfaction  of  the  pre-existing  obligation. 
This  is  ordinarily  a  matter  of  intention,  and  should  be  evidenced  by 
some  express  agreement  to  that  effect,  or  b}'  some  unequivocal  act  evi- 
dencing such  a  purpose.  This  may  be  done  by  surrender  of  the  former 
securities,  by  release  or  receipt  in  full,  or  in  any  other  mode.  All  that 
is  requisite  is  that  the  debtor  should  have  executed  the  new  contract  to 
that  point  whence  it  was  to  operate  as  satisfaction  of  the  pre-existing 
liability  in  the  present  tense.  That  is  shown  in  the  present  case  b\' 
executing  a  receipt  in  full,  the  same  as  if  the  old  contract  had  been 
upon  note  or  bill  and  the  papers  had  been  surrendered. 

3.  In  every  case  where  one  security  or  contract  is  agreed  to  be  re- 
ceived in  lieu  of  another,  whether  the  substituted  contract  be  of  the 
same  or  a  higher  grade,  the  action,  in  case  of  failure  to  perform,  must 
be  upon  the  substituted  contract.  And  in  the  present  case,  as  it  is  ob- 
vious to  us  that  the  plaintiffs  agreed  to  accept  the  note  and  the  defend- 
ant's promise  to  pay  the  costs  in  full  satisfaction,  and  in  the  place  of 
the  former  liabihty,  the  defendant  remained  liable  only  upon  the  new 
contract. 

4.  In  all  cases  where  the  party  intends  to  retain  his  former  remedy 
he  will  neither  surrender  nor  release  it ;  and  whether  the  party  shall  be 
permitted  to  sue  upon  his  original  contract  is  matter  of  intention  always, 
unless  the  new  contract  be  of  a  higher  grade  of  contract,  in  which  case 
it  will  always  merge  the  former  contract,  notwithstanding  the  agree- 
ment of  the  debtor  to  still  remain  liable  upon  the  original  contract. 

5.  In  every  case  of  a  valid  contract,  upon  sufficient  consideration,  to 
discharge  a  former  contract  in  some  new  mode,  the  new  contract  super- 
sedes the  remedy  for  the  time,  until  there  has  been  a  failure  ;  and  then 
the  creditor  may  always,  if  he  chooses,  sue  upon  the  new  contract. 
This  is  certainl}'  the  inclination  of  the  more  modern  cases. 

We  think  the  judgment  must  be  affirmed.* 

^  Tlie  pos.sit)ility  of  tlio  exocutory  accord  boirig  itself  accepted  as  satisfaction  is 
now  fjenerallv  reco'j;iii/,cd, 

Evaus  V.  I'owis,  1  Jix-  601  ;  liuttigieg  v.  Uookor,  9  C.  B.  689  ;  Edwards  v.  Haucher, 
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OTTO   KROMER  v.   ANTON   HEIM. 

New  York  Court  of  Appeals,  December  5,  1878—  January 

21,  1879. 

[Reported  in  75  New  York,  574.] 

Appeal  from  order  of  the  General  Term  of  the  Superior  Court  of 
the  city  of  New  York,  affirming  an  order  of  Special  Term  denying  a 
niotion  on  the  part  of  defendant  to  set  aside  an  execution  issued  upon 
judgment  herein,  and  to  have  the  judgment  satisfied  of  record. 

On  June  24,  1876,  the  plaintiff  obtained  a  judgment  herein  for 
$4,334.08.  On  July  26,  1876,  and  pending  a  stay  of  execution,  plain- 
tiff's attorney  executed  and  delivered  to  defendant  a  written  stipulation, 
in  and  by  which  plaintilf  agreed  to  accept  in  settlement  of  the  judgment, 
if  paid  within  a  year,  S3, 000  in  cash  and  an  assignment  of  defendant's 
interest  in  a  certain  patent  riglit  and  of  the  assets  of  such  patent 
l)usiness,  or  to  accept  $1,000  in  cash,  $250  down  and  the  balance  in 
in.stalments,  and  merchandise  to  be  delivered  in  amounts  stated,  suf- 
ficient, witli  the  cash  payments,  to  reduce  the  judgment  to  $1,000, 
and  an  assignment  of  said  patent  interests.  Defendant  paid  the  $250 
down,  and  made  the  other  cash  payments  and  deliveries  of  merchan- 
dise, as  specified  in  the  second  alternative  of  the  stipulation,  until  the 
judgment  was  reduced  to  less  than  $1,000,  all  of  which  payments  were 
received  by  plaintiff  without  objection.  Defendant  then  executed  and 
tendered  to  plaintiff  an  assignment  of  the  patent  interests  as  required, 
which  plaintiff  declined  to  accept,  but  issued  an  execution  to  collect  the 
balance  of  the  judgment. 

D.  M.  Porter^  for  appellant. 

J.    W.  Feeler^  for  respondent. 

Andrews.  J.  ''  Accord,"  sa3-8  Sir  Wm.  Blackstone,  "  is  a  satisfac- 
tion agreed  upon  between  the  party  injur3ing  and  the  part}'  injured  ; 
which,  when  performed,  is  a  bar  to  all  actions  upon  this  account." 
3  Bl.  Cora.  15.  An  accord  executor}'  without  performance  accepted 
is  no  bar ;  and  tender  of  performance  is  insufficient.  Bac.  Abr.  tit. 
Accord  and  Satisfaction.  C.  So  also  accord  with  part  execution  can- 
not be  pleaded  in  satisfaction.  The  accord  must  be  completely  exe- 
cuted, to  sustain  a  plea  of  accord  and  satisfaction.     Bac.  Abr.  Accord 

1  C.  P.  D.  111.  119;  Acker  r.  Bender.  33  Ala.  230;  Smith  v.  Elrod,  122  Ala.  269; 
Heathy.  V'au>ihii,  11  Col.  App.  384;  Warren  v.  Skhiner,  20  Conn.  356 ;  Goodrich  v. 
Stnley,  24  Conn.  613;  Bruiiswiik,  &c.  Hy.  Co.  v.  Clem,  80  Ga.  534 ;  Simnious  v. 
Chirk.  56  111.  96;  Hull  v.  Smith,  10  Iowa,  4.i,  15  Iowa,  584  ;  Whitney  v.  Cook,  53  Miss. 
551;  Yazoo,  &c.  K.  Co.  c.  Fulton,  71  Miss.  385;  Worden  ?•.  Houston,  92  Mo.  App. 
37!  ;  Gerhart   Realty  Co.  v    Northern  Assur.  Co.,  94  Mo.  App.  356  ;  Frick  v.  Joseph, 

2  N.  Mex.  138;  Perdew  v  Tillina,  6->  N'eb.  865;  Morehouse  v.  Second  Nat.  Bank,  98 
N.  Y  503  ;  Nas.soiy  i'.  Tomlinsoii,  148  N  Y.  326  ;  Spier  v.  Hyde,  78  N.  Y.  App.  Div. 
151.  Compare  Camphell  c.  Ilurd,  74  Hun,  235;  Wentz  v.  Meyersobn,  59  N.  Y.  App 
Div.  130;  llo::ler  u.  Harsh,  151  Pa.  415. 
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Satisfaction,  A ;  Cock  v.  Hone3'chnrch,  T.  Ray.  203  ;  Allen  v.  Harris, 
1  Ld.  Ray.  122  ;  Lynn  v.  Bruce,  2  H.  Bl.  317.  In  Peytoe's  case,  9  Co.  79, 
It  is  said,  "and  every  accord  onght  to  be  full,  perfect,  and  complete; 
for  if  divers  things  are  to  be  done  and  performed  by  the  accord,  the 
performance  of  part  is  not  sufficient,  but  all  ought  to  be  performed." 
The  rule  that  a  promise  to  do  another  thing  is  not  a  satisfaction,  is 
subject  to  the  qualification  that  where  the  parties  agree  that  the  new 
promise  shall  itself  be  a  satisfaction  of  the  prior  debt  or  dut^y,  and  the 
new  agreement  is  based  upon  a  good  consideration,  and  is  accepted  in 
satisfaction,  then  it  operates  as  such,  and  bars  the  action.  Evans  v. 
Powis,  1  Ex.  601  ;  Kinsler  v.  Pope,  5  Strob.  126  ;  Pars,  on  Cont.  683, 
note. 

An  exception  to  the  general  rule  on  this  subject  has  been  allowed 
in  cases  of  composition  deeds,  or  agreements  between  a  debtor  and  his 
creditors ;  and  they  have  been  held,  upon  grounds  peculiar  to  that  class 
of  instruments,  to  bar  an  action  by  a  separate  creditor,  who  had  signed 
the  composition  to  recover  his  debt,  although  the  composition  agree- 
ment was  still  executory.  Good  v.  Cheesman,  2  B.  &  Ad.  328 ; 
Bay  ley  v.  Homan,  3  Bing.  N.  C.  915.  The  doctrine  which  has  some- 
times been  asserted  that  mutual  promises  which  give  a  right  of  action 
may  operate  and  are  good,  as  an  accord  and  satisfaction  of  a  prior 
obligation,  must,  in  this  State,  be  taken  with  the  qualification  that  the 
intent  was  to  accept  the  new  promise,  as  a  satisfaction  of  the  prior 
obligation.  Where  the  performance  of  the  new  promise  was  the  thing 
to  be  received  in  satisfaction,  then,  until  performance,  there  is  not  com- 
plete accord ;  and  the  original  obligation  remains  in  force.  Russell 
V.  Lytle,  6  Wend.  390  ;  Daniels  v.  Halenbeck,  19  id.  408  ;  Hawley  v. 
Foote,  id.  516  ;  The  Brooklyn  Bank  v.  DeGrauw,  23  id.  342  ;  Tilton  v. 
Alcott,  16  Barb.  598. 

Applying  the  well  settled  principles  governing  the  subject  of  accords 
to  this  case,  the  claim  that  the  plaintiff's  judgment  is  satisfied  cannot 
be  maintained.  There  is  no  ground  to  infer  that  the  agreement  of  July 
26,  1876,  was  intended  by  the  parties  to  be  or  was  accepted  as  a  sub- 
stitute for  or  satisfaction  of  the  plaintiff's  judgment.  It  was,  in  effect, 
a  proposition  on  the  part  of  the  plaintiff,  in  the  alternative,  to  accept 
$3,000  in  cash,  if  paid  within  one  year,  and  the  assignment  of  the 
patent  and  avails  of  the  patent  business,  in  full  of  the  judgment  of 
$4,3;-54.08,  or  to  accept  $1,000  in  cash,  in  instalments,  and  the  balance 
in  merchandise,  until  the  judgment  should  be  reduced  to  $1,000;  and 
for  that  balance  to  accept  the  assignment  of  the  patent  interests. 

The  defendant  had  the  election  between  the  alternatives  presented 
by  the  plaintiff.  He  elected  the  latter,  and  paid  the  $1,000,  and  sup- 
plied the  merchandise,  until  the  del)t  was  reduced  to  $1,000,  and  then 
tendered  the  assignment  of  the  patent  interests,  which  the  plaintiff 
refused  to  accept. 

The  judgment  clearly  was  to  remain  in  force  until  the  satisfaction 
under  the  new  agreement  was  comi)lete.     It  is  the  case  of  an  accord 
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partly  executed.  So  far  as  the  plaintiff  accepted  performance,  his 
claim  was  extinguished.  So  far  as  it  was  unexecuted,  the  judgment 
remained  in  full  force  ;  and  however  indofonsihle  in  morals  it  may  be 
for  the  plaintiff  to  refuse  to  abide  by  the  agreement  in  respect  to  the 
patent  interests,  he  was  under  no  legal  obligation  to  accept  the  assign- 
ment tendered  ;  and  he  had  the  legal  right  to  enforce  the  judgment  for 
the  balance  remaining  unpaid.^ 

It  is  clear  that  the  right  to  supply  the  merchandise  was  for  the 
benefit  of  the  defendant.  The  plaintiff  gave  him  the  option  to  pay 
$3,000  in  cash,  and  assign  the  patent  interests,  or  to  pay  $3,334.08  in 
merchandise  and  assign  the  patent  interests.  The  merchandise  was 
to  be  furnislied  on  "as  favorable  terms  as  would  be  allowed  by  Hoyt 
&  Co.,  or  New  York  rates  for  cash  sales."  It  gave  the  plaintiff  no 
benefit  beyond  what  he  would  derive  by  any  purchase  in  the  open 
market  of  the  same  kind  of  goods.  It  is  quite  clear  that  the  defendant 
preferred  to  pay  $3,334.08  in  merchandise  to  paying  $3,000  in  cash. 

We  think  that  no  distinction  arises  upon  the  circumstances  to  take 
the  case  out  of  the  general  rule,  that  an  unexecuted  accord  cannot  be 
treated  as  a  satisfaction. 

The  order  should  be  affirmed. 

All  concur.  Order  affirmed. 


HENRY   HUNT   v.   WILLIAM  BROWN. 

Supreme  Judicial  Court  of  Massachusetts,  January  13 — 
March  2,  1888. 

[Reported  in  146  Massachusetts,  253.] 

Holmes,  J.  The  plaintiff  made  three  notes  to  Russell,  the  defend- 
ant's intestate.  Afterwards,  according  to  the  plaintiff's  evidence  in 
the  present  case,  Russell  promised  that,  if  the  plaintiff  would  assent  to 
a  compromise,  by  the  executors  of  the  plaintiff's  father's  will,  of  a 

1  Shepherd  v.  Lewis,  T.  Jones,  6  ;  Lynn  v.  Bruce,  2  H.  Bl.  31 7  ;  Carter  v.  Wormald, 
1  Ex.  81 ;  Gabriel  v.  Dresser,  15  C.  B.  622 ;  Humphreys  v.  Third  Nat.  Bank,  75  Fed. 
Rep.  852,  859;  Long  i\  Scanlan,  105  Ga.  424;  Woodruff  i;.  Dobbins,  7  Blackf.  582; 
Deweese  v.  Cheek,  35  Ind.  514;  Young  v.  Jones,  64  Me.  563  ;  White  v.  Gray,  68  Me. 
579 ;  Clifton  v.  Litchfield,  106  Mass.  34  ;  Hayes  i-.  Allen,  160  Ma.ss.  34  ;  Brest  v.  Cole, 
183  Mass.  283  ;  Hoxsie  v.  Empire  Lumber  Co.,  41  Minn.  548,  549  ;  Clarke  v.  Dins- 
more,  5  N.  H.  136;  Rochester  v.  Whitehouse,  15  N.  H.  468;  Kidder  v.  Kidder,  53  N. 
H.  561  ;  Gowing  v.  Thomas,  67  N.  H.  399  ;  Russell  i;.  Lytle,  6  Wend.  390  ;  Brooklyn 
Bank  v.  De  Grauw,  23  Wend.  342  ;  Tilton  v.  Alcott,  16  Barb.  598;  Hearn  v.  Kiehl, 
38  Pa.  147;  Blackburn  v.  Ormsby,  41  Pa.  97  ;  Hosier  v.  Hursh,  151  Pa.  415;  Clarke 
V.  Hawkins,  5  R.  I.  219 ;  Carpenter  v.  Chicago,  &c.  Ry.  Co.,  7  S.  Dak.  594  ;  Gleason  v. 
Allen,  27  Vt.  364,  ace. 

Bradley  i'.  Gregory,  2  Camp.  383;  Very  r.  Levy,  13  How.  345  ;  Latapee  v.  Pecbo- 
lier,  2  Wash.  C.  C.  180;  Whitsett  v.  Clayton,  5  Col.  476;  Jenness  v.  Lane,  26  Me. 
475  (overruled) ;  Heiru  v.  Carron,  19  Misa.  361;  Coit  v.  Houston,  3  Johns.  Cas.  243 
(overruled) ;  Bradshaw  »>.  Davis,  12  Tex.  336  ;  Johnson  v.  Portwood,  89  Tex.  235,  239, 
contra. 
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claim  in  their  hands  against  third  persons,  by  which  compromise  the 
plaintiff's  share  of  his  father's  estate  would  be  diminished,  Russell 
would  accept  in  full  settlement  of  the  balance  due  upon  the  notes  what- 
ever percentage  the  executors  should  take  in  settlement  of  their  claim. 
The  executors  then  settled  the  claim  for  sixty-two  per  cent  of  the 
amount,  with  the  plaintiff's  assent.  Then  Russell  died,  and  suit  was 
brought  liy  his  administrator,  the  present  defendant,  upon  the  notes, 
against  the  present  plaintiff.  The  latter  pleaded  a  general  denial  and 
payment,  and  afterwards  made  an  offer  of  judgment  for  the  full  amount 
of  the  notes,  interest,  and  costs,  which  was  accepted,  and  the  sum  was 
paid.  The  present  suit  is  upon  Russell's  alleged  agreement.  The  de- 
fendant asked  a  ruling  that  the  agreement  was  without  consideration, 
and  also  that  the  judgment  in  the  former  case  was  a  bar.  Both  rulings 
were  refused,  and  he  excepts. 

1.  It  is  very  plain  that  the  jury  were  warranted  in  finding  that  the 
plaintiffs  assent  to  the  compromise  was  dealt  with  by  the  parties  as 
a  consideration,  that  is,  as  the  conventional  inducement  of  Russell's 
promise,  and  not  merely  as  a  condition  precedent,  and  that  if  it  was  so 
dealt  with  it  was  sufficient.  Evidence  or  even  an  admission  that  the 
compromise  was  for  the  plaintiff's  advantage  would  not  alter  the  case. 
In  determining  whether  or  not  an  act  was  dealt  with  by  the  parties  to 
an  oral  agreement  as  a  consideration,  the  fact  that  its  consequences 
were  seen  to  be  advantageous  to  the  actor  may  be  important;  but  on 
the  question  of  sufficiency  alone,  it  is  enough  that  the  immediate  effect 
of  the  act  is  an  abandonment  of  an  actual  or  supposed  right,  whatever 
the  balance  of  advantages  ma}'  be  in  the  long  run.  It  is  hard  to  imag- 
ine any  change  of  position,  not  made  in  pursuance  of  a  previous  duty, 
which  may  not  be  sufficient  as  a  consideration,  or  which  is  not  a  detri- 
ment in  a  legal  sense. 

2.  If  Russell  had  received  the  sixty-two  per  cent  as  agreed,  and  the 
suit  had  been  brought  for  the  residue,  the  question  would  arise  whether 
the  acceptance  of  less  than  the  sum  due,  upon  a  collateral  considera- 
tion, could  be  distinguished  from  an  acceptance  of  less,  before  the 
notes  fell  due,  or,  like  that,  constituted  an  accord  and  satisfaction  ; 
Bowker  v.  Childs,  3  Allen,  434,  436  ;  and  if  it  was  technically  a  satis- 
faction, whether,  like  a  payment  (Fuller  v.  Shattuck,  13  Gra}',  70),  it 
must  not  have  been  pleaded  in  the  suit  upon  the  notes  if  it  was  to  be 
relied  on  at  all,  or  whether  there  remained  any  contract  unexecuted  by 
the  ])arty  satisfied  which  he  would  break  if  he  afterwards  brought  suit. 
But  Russell  did  not  accept  the  sixty-two  per  cent ;  so  that  the  only 
question  is  whether  his  agreement  in  any  other  way  extinguished  the 
notes  in  whole  or  in  part,  since  in  that  case  the  judgment  might  be  a 
bar. 

The  agreement  was  not  itself  a  satisfaction.  It  was  not  a  new  con- 
tract substituted  for  the  notes,  and  entitling  the  plaintiff  to  dem;ind 
their  surrender.  Neither  could  it  operate  as  a  release  of  thirty-eight 
per  cent  of  the  notes,  when  the  percentage  was  fixed  by  the  compro- 
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mise  referred  to.  Language  sometimes  has  been  used  which  suggests 
that  an  agreement  for  a  sufficient  consideration  might  take  effect  by 
way  of  release,  although  not  under  seal.  Goodnow  v.  Smith,  18  Pick. 
414,  416;  Petty  v.  Allen,  134  Mass.  265,  267;  Taylor  v.  Manners, 
L.  R.  1  Ch.  48.  But  the  common  law  knows  no  such  release.  Shaw  v. 
Pratt,  22  Pick.  305,  308.  The  consideration  of  the  notes  being  exe- 
cuted, the  agreement  could  operate  only  by  way  of  accord  and  satisfac- 
tion. See  Cumber  v.  Wane,  1  Smith's  Lead.  Cas.  (8Lh  Am.  ed.)  633 
and  notes;  Bragg  v.  Danielson,  141  Mass.  195,  196;  May  v.  King, 
12  Mod.  537,  538.  The  suggestion  which  we  are  considering,  if  stated 
in  technical  form,  would  have  to  be  that  Russell  accepted  the  plaintiff's 
assent  to  the  compromise  which  he  desired,  in  satisfaction  of  thirty- 
eight  per  cent  of  the  notes.  But  this  is  plainly  a  distortion  of  the  evi- 
dence, according  to  which  the  assent  was  accepted,  not  as  partial 
satisfaction  of  a  debt,  but  as  the  consideration  for  a  promise. 

If,  however,  the  jury  might  have  been  warranted  in  finding  that  the 
agreement,  and  what  was  done  under  it,  had  released  or  satisfied  thirty- 
eight  per  cent,  the}'  were  warranted  at  least  equally  in  finding  that  it 
was  purely  executory  in  purport  as  well  as  in  form,  viz.  to  accept  a 
percentage  in  satisfaction  when  it  was  paid.  The  court  could  not  rule, 
as  matter  of  law,  that  the  opposite  construction  was  the  true  one,  or 
assume  the  opposite  construction  as  a  foundation  for  its  rulings. 

But  it  ma}-  be  said,  that  the  contract  must  have  been  found  to  em- 
brace the  element  that  Russell  would  not  sue  for  more  than  sixty-two 
per  cent.  And  it  may  be  argued,  that,  if  not  technically  a  release,  it 
ought  to  have  been  available  in  defence  pro  tanto,  by  way  of  estoppel 
or  otherwise,  in  order  to  avoid  circuity  of  action,  upon  the  same  princi- 
ple that  a  covenant  not  to  sue  is  allowed  to  enure  as  a  release.  The 
answer  is,  that  whether  available  in  this  way  or  not,  whether  or  not 
such  a  defence  would  escape  the  objection  that  in  substance  it  was 
accord  without  satisfaction,  the  plaintii?  was  not  bound  to  use  the 
agreement  in  defence.  For  if,  as  we  have  tried  to  show,  and  as  the 
suggestion  under  consideration  assumes,  Russell's  agreement  did  not 
extinguish  the  whole  or  any  part  of  the  notes,  but  left  them  in  full 
force,  it  also  necessarily  retained  its  independent  character  as  a  collat- 
eral contract  See  further  Costello  v.  Cady,  102  Mass.  140;  Blake 
V.  Blake,  110  Mass.  202.  A  breach  of  it  was  a  substantive  cause  of 
action,  upon  which  the  present  plaintiff  might  bring  his  own  suit  in 
his  own  way,  and  he  was  no  more  bound  to  plead  it  than  he  would 
have  been  bound  to  plead  a  set-off,  fraud,  or  a  breach  of  warranty. 
Smith  V.  Palmer,  6  Cush.  513,  521  ;  Cobb  v.  Curtiss,  8  Johns.  470. 
See  Burnett  v.  Smith,  4  Gray,  50,  52  ;  Davis  v.  Hedges,  L.  R.  6  Q,  B. 
687. 

When  a  defendant  has  the  choice  of  setting  up  a  matter  in  defence,  or 
of  suing  upon  it  in  another  action,  if  he  chooses  not  to  set  it  up  in  de- 
fence, of  course  the  judgment  in  the  action  against  him  is  no  bar  to  a 
subsequent   suit  by   him.     Smith  v.  Palmer,  ubi  supra;    Star    Glass 
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Co.  r.  Morey,  108  Mass.  570,  573;  Davis  v.  Hedges,  tibi  supra. 
Russell's  agreement  was  not  pleaded  in  the  former  action.  Even  if  it 
bad  been  executed,  it  would  not  have  been  admissible  under  a  plea 
of  payment.  Ulsch  v.  Muller,  143  Mass.  379  ;  Grinnell  v.  Spink, 
128  Mass.  25.  The  present  plaintiff,  not  having  set  up  the  agreement, 
and  having  no  other  defence,  very  properly  saved  himself  costs  and  his 
antagonist  delay  by  submitting  at  once  to  the  inevitable  and  offering 
judgment.     See  Rigge  v.  Burbidge,  15  M.   &  W.  598. 

Exceptions  overruled. 


In   Be   HATTON. 
In  Chancery,  July  25,  1872. 

{Reported  in  7  Chancery  Appeals,  723.] 

George  Hatton,  on  the  24th  of  March,  1871,  filed  his  petition  for 
liquidation  or  composition  with  his  creditors,  and  at  the  first  meeting 
of  creditors  the  following  resolutions  were  passed  :  "  1.  That  a  com- 
position of  bs.  in  the  pound  shall  be  accepted  in  satisfaction  of  the 
debts  due  to  the  creditors  from  the  said  George  Hatton ;  2.  that  such 
composition  be  payable  as  follows :  2s.  6c?.  in  the  pound  three  months 
after  registration  of  this  resolution,  and  2s.  6d.  in  the  pound  six 
months  after  registration  ;  "  which  resolutions  were  duly  confirmed  and 
registered. 

Messrs.  Hodge  &,  Co.,  as  creditors  of  Hatton,  assented  to  the  reso- 
lutions, and  received  the  first  instalment  of  £5  18s.  9d.  on  their  debt 
of  £47  10s. 

The  second  instalment  became  due  on  the  26th  of  October,  1871, 
but  was  not  paid  ;  and  Hatton  now  alleged  that  he  was  unable  to  pay 
it.  Hodge  &  Co.  applied  for  payment,  and  on  the  30th  of  April,  1872, 
commenced  an  action  in  the  Court  of  Common  Pleas  to  recover  a 
balance  of  £45  8s. 

Hatton  then  sent  them  an  order  for  £5  18s.  9d.  as  the  second  instal- 
ment, which  they  refused  to  receive. 

Hatton  then  obtained  from  the  Registrar,  acting  as  Chief  Judge  in 
Bankruptcy,  an  injunction  restraining  Hodge  &  Co.  from  proceeding 
with  their  action  until  further  order  of  the  court. 

Hodge  &  Co.  now  moved,  by  way  of  appeal,  to  discharge  the  order 
grantin;,^;  the  injunction. 

Mr.  JJe  Gex^  QC,  and  Mr.  Bagley^  for  the  Appellants. 

Mr.  Robp.rtson  Griffiths.,  for  Hatton. 

Sir  W.  M.  James,  L.  J.  I  think  that  we  are  bound  by  the  decision  of 
tbe  Court  of  Common  Pleas  in  li^dwards  v.  Coombe,  Law  Rep.  7  C.  P.  519. 

We  hnd,  indeed,  a  decision  in  In  re  Hemingway  ^  which  appears  to 

J  Tleported  in  7  Ch.  App.  724.  n. 
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be  conflicting  with  that  decision,  but  there  were  peculiar  circumstances 
in  that  ease  which  may  have  had  some  influence  upon  the  mind  of  tlie 
Chief  Judge.  Here,  however,  the  question  has  resolved  itself  into  the 
simplest  form  possible.  If  the  debt  continues  to  exist  at  common  law, 
and  it  has  been  decided  that  the  debt  does  continue  so  to  exist,  there  is 
nothing  in  this  case  to  induce  us,  as  a  Court  of  Equit3',  or  a  Court  of 
Banitruptcy,  to  say  tliat  the  debt  does  not  exist  in  this  court. 

The  act  has  provided  that  a  certain  majority  of  the  creditors  shall 
have  power  to  bind  every  creditor  to  accept  a  composition,  or  some- 
thing less  than  he  is  entitled  to.  In  this  case  the  creditor  is  to  accept 
5s.  in  tlie  pound,  payable  b}-  instalments,  at  three  months  and  six 
months.  It  must  be  conceded  that  if  this  had  been  an  agreement 
witii  any  individual  creditor,  that  agreement  could  not  be  pleaded  as 
accord  and  satisfaction  of  the  debt  unless  actual  payment  of  the  55. 
modo  et  forma  could  also  be  pleaded  ;  and  I  do  not  see  why  we  are  to 
suppose  any  difference  between  the  two  cases.  It  is  true  that  the  act 
has  given  not  only  power  to  make  binding  resolutions  as  to  the  compo- 
sition, but  power  to  the  creditors  to  enforce  in  bankruptcy  payment  of 
the  composition.  That,  however,  amounts  only  to  a  further  security, 
and  does  not  alter  the  nature  of  the  agreement.  If  the  creditors  had 
intended  to  make  such  an  alteration,  the}-  might  have  said  so.  The 
resolution  of  the  creditors  might  have  provided  that  giving  promissory 
notes,  with  or  without  sureties,  should  be  accepted  in  discharge  of  the 
existing  debts,  and  then  the  execution  of  the  promissorj-  notes  by  the 
debtor  and  the  sureties  might  be  pleaded  as  accord  and  satisfaction. 

To  give  any  other  interpretation  to  the  act  would  be  to  interfere 
with  the  general  provisions  of  the  act,  and  would  in  fact  interfere  with 
the  ratable  distribution  of  the  assets,  instead  of  having  the  contrary 
effect,  as  had  been  argued.  It  was  said  that  the  debtor  might  then  be 
able  to  pay  half  his  creditors,  and  leave  the  others  unpaid,  but  that  is 
entirely  met  by  the  provision  at  the  end  of  the  126th  section,  enabling 
tiie  court  under  such  circumstances  to  adjudge  the  debtor  a  bankrupt. 
If  the  debtor  a|)[)lies  great  part  of  his  assets  in  payment  of  some  of 
his  debts,  any  other  creditor,  seeing  that  the  debtor  would  then  not  be 
able  to  pay  him,  can  go  to  the  Court  of  Bankruptcy  and  have  the  debtor 
adjutiged  bankrupt,  so  as  to  prevent  that  state  of  things. 

It  appears  to  me  that  the  Court  of  Common  Pleas  has  decided  in 
accordance  with  my  own  view,  that  the  composition  must  be  paid 
pursuant  to  the  agreement,  as  well  as  agreed  to  be  paid,  to  give  the 
debtor  a  valid  defence  to  an  action  at  law  ;  nor  is  there  anj'  defence  or 
any  equity  in  this  court.  There  may  be  cases  in  which  by  accident, 
and  not  !)v  default  of  the  debtor,  the  composition  is  not  dul}'  paid,  and 
then  no  doubt  this  court  would  relieve  the  debtor  from  the  effect  of 
such  an  accident,  and  remove  any  injustice. 

8iK  G.  Mki.lish,  L.  J.  I  am  of  the  same  opinion.  At  common  law, 
where  a  body  of  creditors  accept  a  con)position,  they  may  either  agree 
to  take  the  promises  of  the  debtor  with  or  without  a  surety  iu  satisfac- 
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tion  of  the  debts,  or  they  may  agree  that  payment  shall  be  a  condition 
precedent,  and  that  if  the  debtor  paj's  the  composition  at  a  certain  time 
and  place,  the  creditors  will  accept  that  composition  in  satisfaction 
of  tlieir  debts.  It  is  a  qnestion  of  construction  of  the  instrument  of 
arrangement,  and  it  is  not  uncommon  for  the  creditors  to  accept  a 
promise  by  the  debtor  and  a  surety  as  a  satisfaction  of  their  debts. 
But  where  they  agree  to  accept  a  composition,  the  debtor  is  not  dis- 
charged unless  he  pays  the  composition,  for  that  is  the  only  thing  which 
compels  him  to  pa}'  it,  and  that  is  the  only  hold  which  the  creditors 
have  upon  him.  There  is  nothing  in  the  act  to  alter  this  state  of 
things.  There  may  be,  as  in  this  case,  a  simple  composition  which  the 
creditors  agree  to  accept  if  paid  to  the  day,  and  there  is  in  mj'  opinion 
no  reason  why  we  should  construe  these  resolutions  otherwise. 

In  a  similar  case,  as  I  understand  it,  the  Court  of  Common  Pleas  has 
held  that  the  creditor  could  maintain  his  action  for  the  full  amount, 
and  there  is  nothing  to  induce  us  in  this  case  to  restrain  him.  The 
only  excuse  given  by  the  debtor  is  that  he  had  not  money  with  which 
to  pa}'  this  instalment;  but  that,  under  the  circumstances,  is  not  a 
sufficient  excuse  ;  and  it  was  not  until  the  action  was  brought  that  the 
composition  was  tendered. 

The  order  of  the  Registrar  must  be  discharged.  The  creditors  will 
have  their  costs  below,  but  not  of  the  appeal.^ 


MITCHELL  AND  Another  v.  HAWLEY,  impleaded  with  FOOTE 

AND   TAYLOR. 

New  York  Supreme  Court,  May,  1847. 
[^Reported  in  4  Denio,  414.] 

Debt  on  a  justice's  judgment  on  a  note  signed  by  Foote  as  principal 
and  Hawley  and  Taylor  as  sureties.  The  defendant  Hawley  was  not 
served  with  process  in  the  justice's  court,  and  he  alone  was  served  with 
process  in  the  present  action.  He  proved  as  a  defence  an  agreement 
by  the  plaintiff  with  Taylor,  made  after  the  judgment  in  the  justice's 
court  was  rendered,  but  before  the  time  for  appeal  had  expired,  by 
which  the  defendant  agreed  not  to  issue  execution  against  Taylor, 
or  endeavor  to  collect  the  judgment  from  him,  but  to  look  solely  to  the 
other  defendants,  in  consideration  of  Taylor's  agreement  not  to  appeal. 

The  circuit  judge  held  that  this  agreement  constituted  no  defence, 
and  directed  a  verdict  for  the  plaintiff,  to  which  the  defendant's  counsel 
excepted.'^ 

1  Rec  also  Simmons  v.  OuUahan,  75  Cal.  508  ;  Francis  v.  Deming,  59  Conn.  108; 
Prest  V.  Cole,  183  Mass.  28.3. 

2  The  statement  of  facts  has  been  abbreviated. 
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iV.  ffill,  Jun.^  for  the  defendant  Hawley,  moved  for  a  new  trial 
on  a  case. 

D.   Wrig/ity  for  the  plaintiffs. 

By  the  Court,  Beardsley,  J.  It  was  said  in  James  v.  Henrj',  16 
Johns.  233,  "  That  a  justice's  judgment  was  equivalent,  at  least,  to  a 
specialty ;  and  that  assumpsit  will  not,  therefore,  lie  on  such  a  judg- 
ment." But,  stiictl}'  speaking,  the  judgment  of  a  justice,  in  a  cuse  of 
which  he  has  jurisdiction,  is  much  more  than  equivalent  to  a  specialty, 
for  that  may  be  impeached  on  various  grounds,  as  fraud  or  illegality. 
Such  a  judgment,  however,  while  unreversed,  is,  for  ever}'  purpose, 
as  conclusive  between  the  parties  as  that  of  the  highest  court  of 
record  in  the  Slate.  Pease  v.  Howard,  14  Johns.  479  ;  Andrews  v. 
Montgomery,  19  id.  162. 

The  judgment  declared  on  in  this  case,  was  in  the  nature  of  a  debt 
of  record  ;  and  although  as  to  the  defendant  Hawley,  who  had  not 
been  served  with  process  and  who  did  not  appear  in  the  cause  before 
the  justice,  the  judgment  was  only  evidence  of  the  extent  of  the  de- 
mand after  estal)lishing  his  liability  by  other  evidence,  it  was  as  to 
the  other  defendants,  who  had  been  duly  served  with  process,  abso- 
lutely conclusive.  2  R.  8.  247,  §§  122,  3  ;  p.  251,  §§  141,  2  ;  p.  377, 
§  1  to  5.  So  far,  therefore,  as  respects  the  defendants  Taylor  and 
Foote,  this  judgment  was  equivalent  to  a  debt  of  record  ;  and  if,  as  to 
the  defendant  Hawley,  it  should  be  regarded  as  a  security  of  an  in- 
ferior grade,  that  would  not  affect  the  decision  to  be  made  upon  the 
questions  now  before  the  court. 

A  judgment  may  certainly  be  released.  Co.  Lit.  291,  a;  2  Shep. 
Touch,  by  Preston,  322,  3;  Barber  v.  St.  Quintin,  12  M.  &  W.  452, 
Parke,  B.  But  a  release  is  always  under  seal,  and  here  was  none. 
Rowley  v.  Stoddard,  7  Johns.  207  ;  Co.  Lit.  264.  In  the  present  ease 
there  was  notliing  more  than  a  parol  agreement  by  the  plaintiffs, 
founded  on  a  like  engagement  b}-  the  defendant  Taj'lor,  that  they 
would  not  take  an}'  proceedings  on  the  judgment  to  collect  the  same 
of  him,  but  would  look  to  the  other  defendants  alone  for  satisfaction 
thereof.  This  was  in  no  sense  a  release,  nor  was  the  arrangement 
made  lietween  these  parties  valid,  by  way  of  accord  and  satisfaction. 

It  was  an  accord  only,  for  nothing  was  received  in  satisfaction  of 
the  judgment.  Taylor  agreed  not  to  carry  the  case  to  the  common 
pleas  l\v  appeal,  and  the  plaintitfs  agreed  not  to  enforce  the  judgment 
against  him.  So  far  everything  rested  on  promises,  for  nothing  what- 
ever was  executed  by  either  paity  An  accord  executor}'  is  in  no  case 
a  bar.  Com.  Dig.  Accord,  B.  1.  B.  4  ;  Vin.  Ah.  Accord,  A.  ;  Davis  v. 
Ockham,  Sty.  245;  James  v.  David,  5  D.  &  E.  141  ;  Lynn  v.  Bruce, 
2  H.  Black.  317;  Bayley  v.  Homan,  3  Bing  N.  C.  915;  Allies  v. 
Probyn,  2  C.  M.  &  R.  408  ;  Dai. iris  v.  Hallenbeck,  19  Wend.  408  ; 
Brooklyn  Bank  v.  De  Orauw,  23  id.  342. 

There  is  another  insuperal)le  difficulty  in  looking  at  this  arrange- 
ment as  an   accord  and  satisfaction  ;   for  such  a  plea  can,  in  no  case. 
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be  interposed  as  a  bar  to  an  action  of  debt  founded  on  a  record,  or  on 
a  judgment  in  the  nature  of  a  record.  "  An  obligation  is  not  made 
void  but  by  a  release  ;  for  naturale  est  quidlihet  dissolve  eo  modo  quo 
ligatur  —  a  record  by  a  record,  a  deed  by  a  deed  ;  and  a  parol  promise 
or  agreement  is  dissolved  b}-  parol,  and  an  act  of  parliament  by  an 
act  of  parliament.  This  reason  and  this  rule  of  law  are  always  of 
force  in  the  common  law."  Jenk.  Cent.  p.  70.  And  this  is  strictly 
true  with  a  single  qualification,  that  a  record,  as  well  as  a  specialty, 
may  be  cancelled  by  a  release.  Barber  v.  St.  Quintin,  Parke,  R, 
sujira ;  Broom's  Legal  Max.  407;  Shep.  Touch,  supra;  1  Saund.  PI. 
&  Ev.  23  ;  West  v.  Blakeway,  2  Scott's  N.  R.  199  ;  9  Dow,  846,  s.  c. 

The  principle  stated  applies  as  well  to  debts  b}'  specialt}'  as  to  debts 
of  record.  But  here  a  distinction  is  to  be  noted,  for  "  when  a  duty 
doth  accrue  b}-  the  deed  in  certainty,  tempore  confectionis  scripti,  as 
b}-  covenant,  bill  or  bond  to  pay  a  sura  of  money,  there  this  certain 
duty  takes  its  essence  and  operation  originally  and  solely  by  the  writ- 
ing ;  and  therefore  it  ought  to  be  avoided  by  a  matter  of  as  high 
nature,  although  that  the  duty  be  merely  in  the  personalty  :  but  when 
no  certain  duty  accrues  bj'  the  deed  but  a  wrong  or  default  subsequent, 
together  with  the  deed,  gives  an  action  to  recover  damages  which  are 
only  in  the  personalty,  for  such  wrong  or  default,  accord  with  satis- 
faction is  a  good  plea."  Blake's  Case,  6  Rep.  43.  Accord  and  satis- 
faction cannot  discharge  a  specialty,  although  they  will  damages 
arising  from  the  breach  of  a  specialt}'.  1  Leigh's  K.  P.  694  ;  1  Chit. 
PI.  ed.  1837,  521,  c;  Com.  Dig.  Accord,  A.  2,  4 ;  Bac.  Ab.  Accord 
and  Satisfaction,  B.  ;  Vin.  Ab.  Accord,  B.  ;  Alden  v.  Blague,  Cro.  Jac. 
99  ;  Neal  v.  Sheaflield,  id.  254  ;  Kaye  v.  Waghorne,  1  Taunt.  428  ; 
Strang  v.  Holmes,  7  Cowen,  224. 

"Accord,"  says  Sir  Wm.  Blackstone,  "is  a  satisfaction  agreed 
upon  between  the  party  injuring  and  the  part}'  injured  ;  which,  when 
performed,  is  a  bar  to  all  actions  upon  this  account."  3  Com.  15. 
The  bar  rests  on  the  agreement  and  not  on  the  mere  reception  of 
property,  for  whatever  amount  may  have  been  received,  the  right 
of  action  will  not  be  extinguished,  unless  it  was  agreed  that  the  prop- 
erty should  be  received  in  satisfaction  of  the  injury.  1  Saund.  Pi.  & 
Ev.  23  to  26;  Bac.  Abr.  Accord  and  Satisfaction;  3  Steph.  Com.  373; 
1  Ch.  PI.  613;  2  id.  924,  1022,  1031,  115G;  Webb  v.  Weatherby, 
1  T'.ing.  N.  C.  502;  Ridley  v.  Tindall,  7  Adol.  &  El.  134.  But  the 
agreement  thus  to  accept  satisfaction  is  by  i)arol,  which,  in  its  nature, 
is  capable  of  discharging  an  obligation  by  record  or  specialty  — 
qtiodque  dissolvitur  eodem  lii/amine  quo  ligatur. 

On  the  same  principle,  payment  of  a  debt  of  record  could  not,  at 
common  law,  be  pleaded  to  an  action  brought  for  the  recovei y  of  such 
debt:  1  Ch.  PI.  521  ;  2  id.  996,  «,  note  h.  ;  2  Saund.  PI.  &"Ev.  712, 
713,  717  ;  or  of  a  debt  by  specialt}'.  Dyer,  25,  b.  Ikit  it  is  otiierwise 
by  statute.     2  R.  S.  353,  §§  11,  12,  13;'  1  R.  L.  of  1813,  p.  517,  §  5. 

The  judgment  on  which  this  action  was  brought,  not  having  been 
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cancelled  or  impaired  as  to  either  of  the  parties,  by  the  arrangement 
between  the  plaintiffs  and  Taylor,  no  defence  was  shown  on  the  trial, 
and  the  motion  for  a  new  trial  must  de  denied. 

I^ew  trial  denied.^ 


STEEDS     AND     ANOTHER     V.     STEEDS     AND     ANOTHER. 

In  the  Queen's  Bench  Division,  Court  of  Appeal,  February  4,  6, 

1889. 

[Reported  in  22  Queen's  Bench  Division,  537.] 

The  judgment  of  the  court  (Huddleston,  B.,  and  Wills,  J.)  was  read  by  — 

Wills,  J.  The  plaintiffs  in  this  case  sue  for  a  sum  of  nione}'  allecred 
to  be  due  for  principal  and  interest  on  a  bond  made  in  their  favor  bv  the 
two  defendants. 

One  of  the  defendants  pleads  that  he  delivered  to  one  of  the  plaintiffs 
certain  stock  and  goods  which  were  given  by  him  and  accepted  In-  the 
said  plaintiff  in  satisfaction  and  discharge  of  the  money  due  upon  tlie 
bond.  The  other  defendant  pleads  that  he  executed  the  bond  as  surety 
and  was  discharged  b}'  the  transaction  set  up  b}-  the  first  defendant. 

The  plaintiffs  appl}'  to  have  this  defence  struck  out,  as  being  no 
answer  to  their  claim.  The  same  question  arises  as  to  both  defendants, 
and  is  shortly  whether  in  respect  of  a  bond  given  by  C.  to  A.  and  B., 
accord  and  satisfaction  made  by  C.  to  A.  after  the  cause  of  action  had 
arisen,  and  accepted  by  A.,  is  an  answer  to  the  claim  of  A.  and  B. 

On  behalf  of  the  plaintiffs  two  objections  are  raised.  1.  That  in 
respect  of  a  specialty  debt,  accord  and  satisfaction  of  the  cause  of 
action  b}-  the  person  or  persons  liable  is  no  more  an  answer  to  the 
action  in  equity  than  it  is  at  law.  2.  That  even  if  it  would  be  so,  were 
the  bond  made  in  favor  of  A.  alone,  accord  and  satisfaction  with  A.  is 
no  answer  in  equity-  to  the  action  by  A.  and  B. 

It  is  clear  that  at  law  accord  and  satisfaction  of  a  debt  due  upon  a 
bond  is  no  bar  to  the  action.  This  is,  however,  purel}-  the  result  of  a 
technicality  absolutely  devoid  of  any  particle  of  merits  or  justice,  viz., 
that  a  contract  under  seal  cannot  be  got  rid  of  except  by  performance 
or  b^-  a  contract  also  under  seal ;  so  that  supposing  it  had  really  been 
the  case  that  in  satisfaction  of  an  overdue  bond  for  £1,000  the  person 
liable  had  given  property  worth  £2,000,  which  had  been  accepted  in 

1  In  Boffinger  v.  Tuyes,  120  U.  S.  198,  205,  Mr.  Justice  Matthews  in  delivering 
the  opinion  of  the  court,  said  ;  'The  technical  difficulty  that  there  can  be  no  satisfac- 
tion and  discharge  of  a  judgment  or  decree,  except  by  matter  of  record,  Mitchell  r. 
Havvley,  4  Denio,  414;  s.  c.  47  Am.  Dec.  260,  cannot  be  interposed.  At  common  law 
actual  payment  of  a  debt  of  record  could  not  be  pleaded  in  bar  of  an  action  for  the 
recovery  of  the  debt.  This  ha.s  been  changed  by  statute  both  in  England  and  in  this 
country,  and  no  reason  can  be  a.ssigned  why  an  accord  and  .satisfaction  should  not 
have  the  same  effect."  See  also  Re  Freeman,  117  Fed.  Rep.  680,  684;  S:\vage  v. 
Blanchard,  148  Mass.  348  ;  Fowler  v.  Smith,  153  Pa.  63'J  ;   Black  on  Judgments,  §  976. 
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discharge  of  the  obligation,  still  at  law  the  obligee  of  the  bond  might 
recover  his  £1,000  without  returning  the  propert}'. 

One  would  have  thought  that  if  the  Courts  of  Equity  ever  interfered 
at  all  to  prevent  a  man  from  enforcing  an  unconscientious  and  dishonest 
demand  to  which  there  was  no  answer  at  law,  the}'  would  perpetually 
restrain  an  action  brought  under  the  circumstances  described.  Mr. 
Wood,  however,  who  is  an  equity  lawyer,  contended  before  us  that 
this  was  a  case  in  which  equity  would  follow  the  law,  and  would  refuse 
to  interfere,  and  he  laid  great  stress  upon  a  case  of  Webb  v.  Hewitt, 
3  K.  &  J.  438,  which  he  said  established  that  proposition.  We  are 
glad  to  say  that  we  ai'e  unable  to  agree  with  him,  and  that  we  think  he 
has  done  injustice  to  a  system  of  which  one  recommendation  has  been 
supposed  to  be  that  it  was,  sometimes  at  all  events,  competent  to  cor- 
rect some  of  the  worst  and  most  odious  technicalities  of  the  common 
law.  The  case  cited  appears  to  us  to  lead  to  the  opposite  conclusion  to 
that  contended  for,  and  we  think  it  perfectl}'  clear  that  the  ratio  deci- 
dendi of  the  learned  Vice-Chancellor  was,  that  when  the  plaintiff  had 
accepted  money's  worth  in  place  of  money  in  discharge  of  the  bond,  the 
debt  in  equity  was  gone  and  there  was  an  end  of  it. 

Upon  the  first  point,  therefoi'e,  we  are  against  Mr.  Wood,  and  have 
no  doubt  that  if  payment  to  one  of  the  plaintiffs  would  have  been  an 
answer,  the  delivery  to  him  and  acceptance  b}'  him  of  goods  in  satisfac- 
tion of  the  debt  would  be  equall}'  an  answer. 

But  Mr.  Wood  is,  we  think,  right  in  saying  that,  as  the  defence  is  an 
equitable  one,  it  is  equally  necessary'  to  establish  that  payment  by  C, 
the  obligor,  to  A.,  the  latter  being  joint  obligee  with  B.,  would  in  equity 
be  an  answer  to  the  claim  by  A.  and  B.  on  the  bond.  We  cannot  fol- 
low Mr.  Bullen's  argument  that  as  equit}"  would  treat  the  satisfaction  as 
equivalent  to  payment,  having  got  so  far,  he  is  at  libert}-  to  discard  any 
further  reference  to  equit}',  and  sa}'  that  as  at  common  law  payment  to 
or  release  by  A.  would  prevent  A.  and  B.  from  suing,  he  is  now  in  a 
position  to  treat  A.  as  having  been  paid,  and  say  that  as  this  is  a  com- 
nion  law  action  there  is  the  equivalent  to  a  common  law  defence.  If  he 
is  obliged  to  resort  to  equit}'  for  his  defence,  he  must  take  the  equitable 
principles  applicable  to  the  circumstances  in  their  entirety  ;  and  we 
must  therefore  inquire  what  is  the  rule  in  equit}'  with  respect  to  pay- 
ment to  one  of  two  co-obligees  or  co-creditors. 

The  reason  why  the  defence  is  a  good  one  at  law  is  that  the  two 
creditors  are  treated  as  having  a  joint  interest  in  the  debt,  with  its 
incident  of  survivorship,  and  the  satisfaction  to  one  of  the  parties  of 
a  joint  demand  due  to  himself  and  others  puts  an  end  to  the  joint  de- 
mand, and  he  cannot  afterwards,  by  joining  the  other  parties  with  him 
as  plaintiffs,  recover  the  debt;  nor  can  a  right  of  action  be  supposed 
to  exist  which,  if  it  existed,  might  survive  to  the  very  person  who  had 
already  n.'ceived  full  value.     Wallace  v.  Kelsall,  7  M.  &  W.  264. 

In  equity,  however,  it  would  appear  as  if  the  general  rule  with  regard 
to  money  lent  by  two  persons  to  a  third  was  that  they  yi'xW  prima  facie 


SECT.  IV.]  STEEDS  V.    STEEDS.  627 

be  regarded  as  tenants  in  common,  and  not  as  joint  tenants,  both  of  the 
debt  and  of  an}-  security  held  for  it.  Petty  v.  Sty  ward,  Eq.  Ca.  Abr. 
290  ;  Rigden  v.  Vallier,  2  Ves.  Sen.  258,  cited  in  the  notes  to  Lake  v. 
Craddock,  1  White  &  Tudor,  5th  ed.  208.  "  Though  they  take  a  joint 
security,"  says  Lord  Alvanley,  M.  R.,  ''  each  means  to  lend  his  own 
money  and  to  take  back  his  own."  INIorley  v.  Bird,  3  Ves.  63L  Where 
a  mortgage  debt  has  been  paid  to  one  of  tlie  mortgagees,  accordingly, 
it  was  held  that  the  land  was  not  discharged,  and  tliat  the  concurrence 
of  the  other  mortgagees  was  necessary-  to  make  a  good  title.  Matson 
V.  Dennis,  10  Jur.  (n.  s.)  461,  12  W.  R.  926.  This  is  on  the  ground 
that  the  debt  is  held  by  the  two  in  common  and  not  jointly,  and  the 
principle  seems  to  us  equally  applicable  whether  the  debt  is  secured  bj* 
a  mortgage  or  is  merely  the  subject  of  a  personal  contract.  The  prin- 
cipal right  of  a  mortgagee  is  to  the  money,  the  estate  in  the  land  is  only 
an  accessory  to  that  right. 

It  is  obvious,  however,  that  this  proposition  cannot  be  put  higher 
than  a  presumption  capable  of  being  rebutted.  If  the  money,  sup- 
posing it  to  have  been  lent,  were  trust  money,  the  presumption  of  a 
tenancy  in  common  on  the  part  of  the  two  trustees  could  not,  as  it 
seems  to  us,  arise.  Survivorship  is  essential  for  the  purpose  of  trusts, 
and  so  there  ma}'  be  a  variet}-  of  circumstances  which  may  settle  the 
question  either  one  way  or  the  other.  In  the  present  case  we  do  not 
even  know  whether  the  bond  was  for  money  lent,  or  what  was  the 
groundwork  of  the  obligation,  and  it  is  clear  that  if  the  presumption 
is  that  the  interest  in  this  obligation  belonged  in  equal  portions  in 
severaltv  to  the  two  plaintiffs,  the  plaintiff  who  was  settled  with  by  the 
accord  and  satisfaction  has  been  paid  his  half,  at  all  events,  and  it  can- 
not be  recovered  again  in  this  action. 

We  think,  therefore,  that  we  cannot  strike  out  this  defence  as  we  are 
invited  to  do.  It  seems  to  us  that  it  must  be  good  for  a  part  of  the 
claim  at  all  events.  But  we  think  the  statement  of  defence  defec- 
tive, and  that  Mr.  Bullen  ought  to  amend  b}-  a  further  statement  of  the 
material  facts,  and  our  order  is  that  the  statement  of  defence  be  amended 
accordingly,  and  if  that  be  not  done  within  ten  days,  the  plaintiff  be  at 
liberty  to  sign  judgment  for  half  the  amount  claimed.  We  trust  that 
upon  the  amended  pleading  being  delivered  the  plaintiffs  will,  if  pos- 
sible, meet  it  b}-  any  necessary  addition  to  or  correction  of  the  facts 
alleged,  and  not  repeat  a  motion  of  this  kind,  which  asks  the  court  to 
do  what  is  to  the  last  degree  unsatisfactory,  give  judgment  for  a  defect 
of  pleading  and  in  ignorance  of  all  the  facts  which  ought  to  be  known 
before  the  rights  of  the  parties  are  definitely  adjudicated  upon.  Both 
parties  are  partly  responsible  for  the  present  motion,  and  the  costs  of 
this  appeal  will  be  costs  in  the  cause. 

Order  accordingly} 

1  In  Savage  v.  Blanchard,  148  Mass.  348,  Holmes,  ,T.,  in  delivering  the  opinion  of 
the  court,  said  :  "  In  former  days,  possibly  a  technical  difficulty  might  have  been  found 
in  the  rule,  that,  although  accord  and  satisfaction  is  a  defence  to  a  liability  for  damages. 
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DAY    AND    ANOTHER    V.     McLEA    AND  ANOTHER. 

In  THE  Queen's  Bench  Division,  Court  of  Appeal,  March  18,  1889. 

[Reported  in  22  Queen's  Bench  Division,  610.] 

Appeal  from  the  judgment  of  Charles,  J.,  at  the  trial  of  the  action 
without  a  juP}'. 

The  action  was  brought  to  recover  damages  for  breach  of  contract. 
The  defence  was  that  the  plaintiffs  had  agreed  to  accept  and  had 
accepted  £102  I85.  6c?.,  in  full  satisfaction  of  all  demands  in  respect 
of  the  breach.  It  appeared  that,  after  the  breach,  the  plaintiffs  made 
a  claim  on  the  defendants  who  thereupon  sent  tliem  a  check  for  £102 
18^^'.  60?.,  being  less  than  the  amount  claimed,  stating  that  it  was  "in 
full  of  all  demands,"  and  inclosing  a  receipt  in  that  form  for  signature 
by  the  plaintiffs.  The  plaintiffs  wrote  in  reply  that  they  took  the 
check  on  account,  and  had  placed  it  to  the  defendants'  credit,  at  the 
same  time  inclosing  a  receipt  on  account,  and  asking  for  a  check  for 
the  balance  of  the  claim.  In  answer  to  this  letter  the  defendants 
wrote  stating  that  the  payment  was  made  in  full  of  all  demands,  and 
asking  for  a  receipt  in  full.  It  was  contended  on  behalf  of  the  defen- 
dants that  the  keeping  of  the  check  by  the  plaintiffs  was  in  law  an 
accord  and  satisfaction  of  the  claim.  Charles  J.,  held  that  there  was 
no  accord  and  satisfaction,  and  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Flrminger,  for  the  defendants. 

Hosrmquet,  Q.  C,  and  Stubbins^  for  the  plaintiffs. 

Lord  Esher.  M.R.  This  was  an  action  to  recover  damages  for  breach 
of  contract.  The  plaintiffs  were  claiming  a  considerable  sum  as  dam- 
ages, and,  before  action  brought,  the  defendants  sent  them  a  check  for 
£102  18.S.  6c/.,  being  less  than  the  amount  claimed,  with  a  form  of  receipt, 
to  be  signed  bj'  the  plaintiffs,  that  this  sum  was  accepted  in  full  satis- 
faction of  the  claim.  The  plaintiffs  kept  the  check  but  refused  to 
accept  it  in  satisfaction,  and  sent  a  receipt  on  account.  It  was  con- 
tended that  the  keeping  of  the  check  so  sent  was,  as  a  matter  of  law, 
au  accord  and  satisfaction  of  the  claim,  and  that  the  plaintiffs  were 

even  on  a  speciality,  a  discharge  of  an  obligation  under  seal  or  of  record  to  pay  a  defi- 
nite Kum  of  money  must  be  of  as  high  a  nature  as  the  obligation.  Blake's  case,  6 
Hep  43  b,  44  a;  I'eploe  v.  Galliers,  4  Moure,  163.  165  ;  Spence  v.  Ilealey,  8  Exch.  668; 
Riley  (-.  Hiley,  Spencer,  114;  Mitchell  u.  Hawley,  4  Denio,  414.  But  this  rule  has 
l)eeii  much  broken  in  upon  by  statute,  and  by  decisions  upon  equitable  grounds,  in 
iriodern  times.  Bond  v.  Cutler,  10  Mass.  419,  421  ;  Farley  v.  Thompson,  15  Ma.ss.  18, 
25;  Sewall  v.  Sparrow,  16  Mass.  24,  27,  and  cases  cited  in  Quincy  v.  Carpenter,  135 
.Mass.  102,  104  ;  Ballon  v.  Billings,  136  Mass.  307,  309  ;  Hastings  v.  Lovejoy,  140  Mass. 
261,  265;  Ilerzog  ?;.  Sawyer,  61  Md.  344;  Weston  y.  Clark,  37  Mo.  568.  572 ;  Ilurl- 
but  V.  I'helps,  30  Conn.  42.  We  have  no  doubt  that  an  indorser  of  a  writ  may  prove 
payment,  or  accord  and  satisfaction,  by  parol  evidence,  and  that  8atisfiu;tion  before 
judgment  in  the  original  suit  is  .as  good  a  bar  a.s  satisfaction  afterwards." 
See  furlher  9  Ilarv.  L.  Kev.  55. 
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bound  either  to  take  it  in  full  satisfaction  or  to  return  it.  The  conten- 
tion, therefore,  was  that  the  plaintiffs  having  kept  the  check  must  be 
taken  in  law  to  have  accepted  it  in  satisfaction.  Upon  the  other  side 
it  was  contended  that  tlio  kpeningr  of  tho  chock  couM  only  be  evidi^nce 
of  accord  and  satisfaction,  and  that  whether  or  not  it  was  taken  in 
satisfaction  was  a  question  of  fact  to  be  determined  according  to  the 
circumstances  of  the  case.  That  argument  raises  the  question  whether 
the  fact  of  keeping  a  check  sent  in  satisfaction  of  a  claim  for  a  larger 
amount  is  in  law  conclusive  that  there  has  been  an  accord  and  satisfac- 
tion. It  is  said  that  that  inference  of  law  must  be  drawn  even  though 
the  person  receiving  the  check  never  intends  to  take  it  in  satisfaction 
and  says  so  at  the  time  he  receives  it.  All  1  can  say  is  that  if  that  is 
a  conclusive  inference  it  would  be  one  contrary  to  the  truth.  I  object 
to  all  such  inferences  of  law.  This  very  question,  however,  came 
before  this  court  in  Miller  v.  Davies.^  In  that  case  the  action  was  upon 
a  solicitor's  bill  of  costs  for  £50,  and  there  was  a  plea  of  accord  and 
satisfaction.  Before  action  the  defendant  sent  the  plaintiff  a  check 
for  £25,  with  a  letter  stating  that,  in  order  to  put  an  end  to  the  matter, 
he  sent  the  check  for  £25,  on  the  terms  that  the  plaintiff  would  receive 
it  in  settlement.  The  plaintiff  kept  the  check  and  cashed  it,  and  wrote 
to  the  defendant  that  he  declined  to  accept  it  in  settlement  and  that  he 
required  a  check  for  the  balance.  The  defendant  thereupon  wrote  in 
reply  requesting  the  plaintiff  to  return  the  check  if  he  would  not 
accept  it  in  satisfaction.  The  jur}-  found  that  there  was  no  accord  and 
satisfaction.  It  was  contended  there  as  in  the  present  case  that  the 
fact  of  the  plaintiff  keeping  the  check  was  conclusive  in  law  that  he 
had  taken  it  in  accord  and  satisfaction  of  the  claim,  inasmuch  as  it  had 
been  sent  in  satisfaction  and  the  plaintiff  was  bound  either  to  keep  it 
upon  the  terms  on  which  it  had  been  sent  or  to  return  it.  This  court, 
however,  held  that  the  fact  of  keeping  the  check  was  not  conclusive  in 
law,  that  the  question  was  one  of  fact,  and  that  the  jury  having  found 
that  there  was  no  accord  and  satisfaction  the  court  would  not  interfere. 
That  case  is  clearly  in  point.  The  question,  therefore,  whether  there 
has  been  an  accord  and  satisfaction  is  one  of  fact.  It  was  for  the  judge 
to  decide  whether  the  plaintiffs  agreed  to  take  £102  18s.  6(7.  in  satis- 
faction of  their  claim.  The  learned  judge  has  found  that  fact  in  favor 
of  the  plaintiffs  and  consequently  this  appeal  must  be  dismissed. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  It  seems  to  me,  as  a 
matter  of  principle  as  well  as  authority,  that  the  question  whether 
there  is  an  accord  and  satisfaction  must  be  one  of  fact.  If  a  person 
sends  a  sum  of  money  on  the  terms  that  it  is  to  be  taken,  if  at  all, 
in  satisfaction  of  a  larger  claim  ;  and  if  the  money  is  kept,  it  is  a 
question  of  fact  as  to  the  terms  upon  which  it  is  so  kept.  Accord  and 
satisfaction  imply  an  agreement  to  take  the  money  in  satisfaction  of  the 
claim  in  respect  of  which  it  is  sent.  If  accord  is  a  question  of  agree- 
ment, there  must  be  either  two  minds  agreeing  or  one   of  the   two 

1  Not  reported.     Decided  by  the  Court  of  Appeal,  November  10.  1879. 
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persons  acting  in  sucli  a  way  as  to  induce  the  other  to  think  that  the 
money  is  taken  in  satisfaction  of  the  claim,  and  to  cause  him  to  act 
upon  that  view.  In  either  case  it  is  a  question  of  fact.  Therefore, 
upon  principle,  as  well  as  upon  the  authority  of  the  case  of  Miller  v. 
Davies,  which  has  been  brought  to  our  notice,  the  judgment  of  Charles, 
J.,  must  be  affirmed. 

Fry,  L.  J.  I  also  agree  that  the  case  of  Miller  v.  Davies  is  conclu- 
sive upon  the  point  of  law. 

Appeal  dismissed. 


SAMUEL  F.  HULL  v.  H.  A.  JOHNSON  &  CO. 

Rhode  Island  Supreme  Court,  April  25,  1900. 

[Reported  iti  22  Rhode  Island,  66] 

Stiness,  J.  The  plaintiff  did  work  for  the  defendants  as  a  carrier, 
for  which  a  balance  of  $58.48  was  due.  In  the  course  of  his  service, 
in  1895,  the  defendants  sent  him  a  lease  of  an  oven,  with  instructions 
to  take  it  from  the  lessee.  By  the  agreed  statement  of  facts  it  appears 
that  he  lost  possession  of  the  lease,  and  thereupon  the  defendants  claimed 
that  he  was  liable  to  them  for  its  value,  fift}'  dollars.  The  plaintiff 
denied  his  liabilit}',  and  the  matter  rested  until  their  settlement  in 
August,  1898,  when  the  above  balance  was  due  on  the  plaintiff's  ac- 
count. In  settlement  of  this  balance  the  defendants  sent  a  check  for 
$8.48  to  the  plaintiff  and  a  receipt  for  the  $50,  both  under  cover  of  a 
letter  in  which  the  defendants  said  :  "  We  hereby  tender  our  check  for 
the  balance  due  on  jour  account,  which  we  trust  will  be  satisfactory." 
On  the  back  of  the  check  these  words  were  stamped  :  "  Good  only  if 
when  properly  endorsed  in  full  of  all  demands  to  date  against  H.  A. 
Johnson  &  Co."  The  plaintiff  took  the  check,  struck  out  these  words, 
deposited  it  on  his  account,  and  it  was  paid,  through  clearing,  six  days 
later,  at  the  National  Eagle  Bank  in  Boston,  on  which  it  was  drawn. 
On  that  sixth  day  the  plaintiff  returned  the  receipt  for"  loss  of  lease," 
and  notified  the  defendants  that  he  did  not  recognize  his  liability,  and 
credited  them  with  the  $8.48  on  account.  On  these  facts  the  defendants 
claim  an  accord  and  satisfaction. 

A  tender  upon  a  condition  is  not  good  as  a  tender,  and  pa>'ment  of  a 
less  sum  than  is  due  on  an  undisputed  claim,  even  though  it  be  offered 
in  full  settlement,  does  not  bar  a  recover}'  for  the  balance.  So  far  the 
parties  to  this  suit  agree  ;  but  the  sum  tendered  having  been  accepted, 
and  the  amount  due  being  in  dispute,  the  question  arises  whether,  under 
these  facts,  the  i)arties  made  a  settlement. 

Upon  this  question  the  great  weight  of  autiiority  is  in  the  aflirmative. 
The  law  favors  the  settlement  of  controversies,  and  so  holds  that  an 
offor  of  money  mad(!  and  accepted  on  that  condition  binds  both  parties. 
The  rule  had  its  origin  in  cases  of  unliquidated  claims  where  the  settle- 
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ment  was  in  the  nature  of  a  compromise ;  but  it  has  been  extended  to 
all  cases  of  dispute  where  an  offer  of  settlement  has  been  made  and  an 
acceptance  signified  by  taking  the  monej'  so  offered.  Tlie  law  leaves 
the  parties  where  their  acts  have  put  them.  The  principle  on  which  the 
rule  is  founded  is  tluit  one  who  takes  mone}'  offered  on  condition  there- 
by accepts  the  condition,  and  in  the  absence  of  fraud  or  other  excuse 
he  is  bound  by  his  act.  In  this  case,  although  the  notice  stamped  on 
the  back  of  the  check  is  somewhat  vague,  we  think  it  clearly  means, 
and  must  have  been  understood  to  mean,  that  the  clieck  was  good  only 
if  it  was  accepted  in  full  of  all  demands  against  the  defendants.  The 
plaintiff,  therefore,  received  it  coupled  with  the  condition.  Cases  upon 
this  subject  are  fully  stated  in  an  exhaustive  note  to  Fuller  v.  Kemp,  in 
20  L.  R.  A.  785,  and  need  not  be  repeated.  We  will  refer  onl}-  to  a 
few  recent  cases  which  bear  upon  the  questions  arising  under  the 
peculiar  facts  of  this  case. 

The  first  is  whether  the  plaintiff's  erasure  of  the  condition  on  the 
check  was  enough  to  show  that  he  did  not  agree  to  it,  and  hence  that 
he  has  not  assented  to  an  accord  and  satisfaction.  Numerous  cases 
hold  that  it  is  the  acceptance  of  the  money,  and  not  one's  statement  at 
the  time,  which  binds  him.  But,  however  this  may  be,  the  erasure  on  the 
check  was  not  made  in  the  presence  of  the  defendants,  and  could  not 
have  been  known  to  them  until  the  check  had  reached  their  bank  and 
had  been  paid.  The  plaintiff  gave  them  no  notice  of  his  rejection  of 
their  offer,  but  took  their  mone}".  He  cannot  by  his  own  act,  unknown 
to  them,  change  his  relation  to  the  transaction.  If  he  had  taken  the 
money  in  their  presence  ui)on  the  same  condition,  but  had  said  to  a  third 
party,  without  their  knowledge,  that  he  would  not  accept  it  in  full  pa}- 
ment,  the  case  would  not  have  been  essentially  diflTerent.  And  yet  in  such 
a  case  it  is  evident  that  he  would  be  held  to  have  accepted  the  condition. 

In  Logan  V.  Davidson,  45  N.  Y.  Supp.  961,^  a  defendant  sent  a 
check  in  full  settlement,  and  the  next  day,  probably  the  da}-  of  its  re- 
ceipt, the  plaintiff  wrote  that  he  credited  it  on  account  and  declined  to 
accept  it  as  a  final  payment.  But  the  court  held  that  the  acceptance  of 
the  money  operated  as  a  satisfaction  of  the  claim,  and  thus  constituted 
a  complete  acconl  and  satisfaction  ;  that  the  plaintiff  could  not  accept 
the  monc}',  disregarding  the  condition,  and  impose  a  new  condition 
upon  the  defendant  which  destroyed  the  one  on  which  the  payment  was 
tendered. 

The  same  decision  was  made,  upon  similiar  facts,  in  Ostrander  v. 
Scott,  161  111.  339;  McDaniels  t-.  Rutland,  29  Vt.  230;  Looby  v.  West 
Troy,  31  N.  Y.  Sup.  Ct.  (24  Hun)  78;  Reynolds  v.  Empire  Co..  92 
N.  Y.  Sup.  Ct.  (85  Hun)  470;  and  Potter  v.' Douglass,  44  Conn.  541. 
See  also  Bull  v.  Bull,  43  Conn.  455,  and  Perkins  v.  Hadley,  49  Mo. 
App.  556.^ 

1  Affirmed  on  appeal,  162  N.  Y.  624. 

^  Besides  the  decisions  cited  by  the  court,  and  cases  collected  in  the  note  referred 
to  above,  see,  iu  accord  with  the  principal  case,  Hamilton  v.  Stewart,  108  Ga.  472, 


632        JACKSON   V.   PENNSYLVANIA   RAILROAD   CO.       [CHAP.   VII. 

The  second  question  is  whether  in  this  case  the  plaintiff's  claim  can 
properly  be  regarded  as  disputed,  since  his  bill  is  admitted  and  the  de- 
fendants' claim  is  distinct  from  it,  by  way  of  recoupment  for  injury 
arising  from  the  plaintiff's  service.  It  is  true  that  there  is  a  technical 
difference  between  such  a  case  and  one  of  a  controversy  as  to  the 
amount  due,  but  the  principle  which  governs  them  is  the  same.  What- 
ever may  be  the  ground  of  the  dispute,  the  fact  remains  that  there  is 
one.  In  order  to  settle  the  controversy  the  defendant  offers  to  pay  a 
certain  sum  on  that  condition,  and  the  acceptance  of  the  money  so 
offered  is  as  much  an  acceptance  of  the  condition  in  one  case  as  in  the 
other.  Such  was  the  decision  in  Conn.  River  Co.  v.  Brown,  68  Vt.  239, 
where  the  defendant's  claim  was  based  upon  a  poor  qualit}'  of  lumber 
delivered  and  damage  arising  from  failure  to  deliver  it  within  the  time 
agreed;  also  in  Tanner  v.  Merrill,  108  Mich.  58,  where  the  question  in 
dispute  was  the  right  of  the  defendant  to  deduct  the  transportation  of 
the  plaintiff  to  and  from  his  place  of  business.  We  are  of  opinion  that 
the  plaintiff's  acceptance  of  the  money  offered  in  settlement  amounted 
to  an  accord  and  satisfaction  and  precludes  him  from  maintaining  an 
action  for  the  balance  which  he  claims  to  be  due. 

Case  remitted  to  District  Court  with  direction  to  enter  judgment  for 
the  defendant  for  costs. 


FRANK   L.    JACKSON,    Plaintiff   in   Error,    v.   THE    PENN- 
SYLVANIA   RAILROAD    COMPANY,    Defendant  in  Error. 

New  Jersey  Court  of  Errors  and  Appeals,  November  23,  1900  — 

April  29,  190L 

[Reported  in  66  New  Jersey  Law,  319.] 

Adams,  J.  The  plaintiff,  a  driver  employed  b}'  the  Adams  Express 
Company,   was    injured    on  October   18,    1899,    at  the  Pennsylvania 

470;  Lapp  v.  Smith,  183  111.  179;  Bingham  v.  Browning,  197  111.  122;  Michigan 
Leather  Co.  i;.  Foyer,  104  111.  App.  268 ;  Talbott  v.  i:ugli.«h,  156  Ind.  299,  313 ;  Ander- 
son !;.  Standard  Granite  Co.,  92  Me.  429,  432  ;  Fremont  Foundry  Co.  v.  Norton,  92 
N.  W.  Uep.  (Neb.)  1058.  1060;  Nassoiy  v.  Tomlin.son,  148  N.  Y.  326;  Lewinson  v. 
Montauk  Theatre  Co.,  CO  N.  Y.  App.  Div.  572  ;  Whitaker  v.  Eilenberg,  70  N.  Y. 
App.  Div.  489;  Petit  v.  Woodlief,  115  N.  C.  120;  Connecticut  River  Lumber  Co.  v. 
Brown,  68  Vt.  239.  See  also  Hutton  v.  Stoddart,  83  Ind.  539  ;  Pollman  Coal  Co.  v. 
St.  Louis,  145  Mo.  651  ;  McCormick  v.  St.  Louis,  166  Mo.  315,  335.  Contrary  deci- 
sions are  Louisville,  &c.  Ry.  Co.  v.  Ilelme,  22  Ky.  L.  Rep.  964 ;  Uosenfield  v.  Fortier, 
94  Mich.  20.  See  also  Mortlock  v.  Williams,  76  Mich.  568;  Krau.-^er  r.  McCurdy,  174 
I'a.  174;  Rapp  v.  Giddings,  4  S.  Dak.  492.  As  to  the  nece.ssity  of  an  explicit  state- 
ment that  the  check  sent  is  intended  as  full  payment,  compare  Fremont  Foundry 
Co.  V.  Norton,  92  N.  W.  (Neb.)  1058;  Whitaker  v.  Kilenherg,  70  N.  Y.  App.  Div. 
489;  Amer  v.  Folk,  28  N.  Y.  Misc.  .508;  Van  Dyke  v.  Wilder,  66  Vt.  583. 

If  the  debt  is  liquidated  the  acceptance  of  a  check,  tliough  stated  to  be  given  as 
full  payment,  will  not  operate  as  a  complete  discharge.  Talbott  v.  English,  156  Ind. 
299,  313;  Specialty  Glass  Co.  r.  Daley,  172  Ma.ss.  460;  Fremont  Foundry  Co.  v.  Nor- 
ton, 92  N.  W.  Rep.  (Xcb.)  1058,  1060;  Kelley  v.  Lawrence,  78  N.  Y.  App.  Div.  484. 
8ee  further,  ante,  Vol.  I.  201-215. 
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railroad  depot,  in  Jersc}'  Cit}',  while  transferring  goods  from  his  wagon 
to  a  freight  car.  He  brought  suit  against  the  railroad  company,  and 
recovered  a  verdict.  Exceptions  were  taken  to  the  refusal  of  the  trial 
judge  to  nonsuit  the  plaintiff,  and  to  direct  a  verdict  for  the  defendant, 
and  on  these  exceptions  error  has  been  assigned.  The  question  of 
negligence  is  in  the  case,  but  need  not  be  considered,  as  the  defence 
of  accord  and  satisfaction  is  decisive. 

[The  defendant  proved  in  support  of  its  defence  of  accord  and  satis- 
faction that  the  Adams  Express  Company  was  bound  bj-  a  contract 
with  the  defendant  to  save  it  harmless  from  certain  liabilities,  including 
such  actions  as  that  of  the  plaintiff,  and  that  in  consideration  of  the 
payment  to  him  b}-  the  Express  Company  of  wages  during  a  period 
of  incapacity,  the  defendant  had  agreed  to  accept  such  payment  in  full 
satisfaction  of  all  claim  for  his  injuries.  The  case  is  free  from  anv 
charge  of  fraud  and  from  anj-  suggestion  that  the  plaintiff  did  not 
comprehend  the  document  that  he  signed.^] 

It  remains  to  consider  the  real  question  in  controversy,  which  is  as 
to  the  effect  of  an  accord  and  satisfaction  entered  into,  not  with  tlie 
person  against  whom  a  claim  is  asserted,  but  with  a  third  person.  In 
this  case  the  third  person  is  a  corporation,  which,  between  itself  and 
the  person  against  whom  the  claim  is  asserted,  has  made  itself  primarily 
liable  by  an  agreement  undisclosed  to  the  claimant. 

An  early  authority  as  to  accord  and  satisfaction  with  a  third  person 
is  Grymes  v.  Blofield,  Cro.  Eliz.  541,  which  reads  as  follows: 

"Debt  Upon  an  Obligation  of  20  pounds.  The  Defendant  pleads. 
That  J.  S.  Surrendered  a  Copy-hold  Tenement  to  the  use  of  the  Plain- 
tiff in  satisfaction  of  that  20  pounds,  which  the  Plaintiff  accepted,  «&;c. 
And  it  was  thereupon  demurred.  Popham,  and  Gawdy  held  it  to  be 
no  plea :  for  J.  S.  is  a  meer  stranger,  and  in  sort  privy  to  the  Condi- 
tion of  the  Obligation:  and  therefore  satisfaction  given  by  him  is  not 
good.  Vide  36  H.  6 ;  Barr,  166  ;  7  H.  4,  pi.  31.  Afterwards,  Pasch. 
31,  Eliz.  bv  Popham;  and  Clench,  cceteris  justiciariis  absentibus^  it 
was  adjudged  for  the  Plaintiff." 

In  Edgcombe  v.  Rodd,  1  Smith,  515,  reported  also  in  5  East,  294,  the 
case  of  Gr3-mes  v.  Blofield  was  discussed,  Mr.  Justice  Lawrence  re- 
maiking  tliat  it  was  quite  unreasonable  to  doubt  the  authority  of  that 
case.  In  Jones  v.  Broadhurst,  9  C.  B.  193,  Mr.  Justice  Cresswell 
commented  upon  Grymes  v.  Blofield,  and  pointed  out  its  inconsistencv 
with  an  earlier  case,  which  is  thus  stated  in  Fitz.  Abr.  tit.  "  Barre," 
pi.  166  (Hilary,  36  H.  of  L.  6)  :  "  If  a  stranger  doth  trespass  to  me, 
and  one  of  his  relations,  or  any  other,  gives  anything  to  me  for  the 
same  trespass,  to  which  I  agree,  the  stranger  shall  have  advantage  of 
that  to  bar  me;  for,  if  I  be  satisfied,  it  is  not  reason  that  I  be  again 
satisfied.  Quod  tola  curia  concessit."  A  course  of  decision  ensued, 
which  Baron  Parke  summed  up  in  Simpson  v.  Eggington,  10  Exch. 
844,  in  the  following  words  : 

^  This  statement  has  been  substituted  for  the  fuller  statement  in  the  opinion. 
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*'  The  general  rule  as  to  paj^ment  or  satisfaction  by  a  third  person, 
not  himself  liable  as  a  co-contractor  or  otherwise,  has  been  fully  con- 
sidered in  the  cases  of  Jones  v.  Broadhurst,  9  C.  B.  193;  Belshaw  v. 
Bush,  11  C.  B.  191,  and  James  v.  Isaacs,  22  L,  J.  C.  P.  73  ;  and  the 
result  appears  to  be  that  it  is  not  sufficient  to  discharge  a  debtor  unless 
it  is  made  by  the  third  person,  as  agent  for  and  on  account  of  the  debtor, 
and  with  his  prior  authority  or  subsequent  ratification.  In  the  first  of 
these  cases,  in  an  elaborate  judgment  delivered  by  Mr.  Justice  Cress- 
well,  the  old  authorities  are  cited,  and  the  question  whether  an  unauthor- 
ized payment  by  and  acceptance  in  satisfaction  from  a  stranger  is  a 
good  plea  in  bar  is  left  undecided.  It  was  not  necessary  for  the  decision 
of  that  case.  In  Belshaw  v.  Bush,  it  was  decided  that  a  payment  by  a 
stranger  considered  to  be  for  the  defendant  and  on  his  account,  and 
subsequentl}-  ratified  by  him,  is  a  good  payment ;  and  in  the  last  case 
of  James  v.  Isaacs,  a  satisfaction  from  a  stranger,  without  the  authority, 
prior  or  subsequent,  of  the  defendant,  was  held  to  be  bad.  We  con- 
sider therefore  the  law  as  fulh*  settled  b}-  these  cases.*' 

The  English  cases  justify  the  observation  of  Mr.  Justice  "Wales,  in 
Snyder  v.  Pharo,  25  Fed.  Rep.  398  (at  p.  401),  that  none  of  the  later 
decisions  adhere  with  any  strictness  to  the  rule  laid  down  in  Grymes  v. 
Blofield,  and  that  it  is  evident,  from  an  examination  of  them,  that  a 
plea  of  satisfaction  by  a  stranger,  when  properly  averred,  would  be 
held  good. 

In  the  United  States  the  case  of  Grymes  v.  Blofield  has  been,  to 
some  extent,  followed,  notably  in  the  State  of  New  York.  The  earliest 
case  is  Clow  v.  Borst,  6  Johns.  37,  which,  like  Grymes  v.  Blofield,  arose 
upon  a  point  of  pleading.  It  was  there  held,  on  demurrer,  in  an  action 
of  covenant,  that  a  plea  of  the  acceptance  of  a  satisfaction  by  the  plain- 
tiff from  a  third  person  or  stranger  is  not  good.  This  case  was  fol- 
lowed in  Daniels  v.  Hallenbeck,  19  Wend-  408  ;  Bleakley  v.  White,  4 
Paige,  654;  Atlantic  Dock  Co.,  &c.  v.  New  York,  53  N.  Y.  64,  and 
MuUer  v.  Eno,  14  id.  597,  605.  To  the  same  effect  is  Armstrong  v. 
School  District  No.  3,  28  Mo.  App.  169.  These  cases  are  not,  on  the 
whole,  inconsistent  with  the  idea  that  this  defence  may  be  made  if  it  be 
properly  pleaded. 

The  tendency  of  the  American  decisions  is  strongl}-  in  favor  of  sup- 
porting a  satisfaction  moving  from  a  third  person,  when  such  person 
either  had  authority  to  make  it  or  the  act  was  followed  b}-  ratification 
and  the  article  received  in  satisfaction  was  retained.  In  Leavitt  v. 
Morrow,  6  Ohio  71  ;  s.  c.  67  Am.  Dec.  334,  the  Supreme  Court  of 
Ohio  CChief  Justice  Bartle}'  reading  the  opinion)  held,  after  a  vigorous 
discussion  of  the  doctrine,  that  an  accord  with  and  satisfaction  coming 
from  a  stranger  having  no  pecuniary  interest  in  the  subject-matter  are, 
if  accepted  in  discharge  of  the  debt,  a  perfi'ct  defence  to  a  subsequent 
action  against  tiie  debtor.  Another  valuable  case  is  Snyder  v.  Pharo, 
25  Fed.  Rep.  398,  401,  where,  in  an  opinion  written  by  Mr.  Justice 
Wales,  all  the  leading  cases  are  cited.     The  head-note  reads  as  follows  •. 
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"  Satisfaction  of  a  debt  b}'  the  hands  of  a  stranger  is  good  when  made 
by  tiie  authority-  of  or  subsequent!}-  ratified  b}-  the  defendant.  The 
fact  of  pleading  it  will  be  sufficient  evidence  of  ratification."  In  Beach 
Mod.  L.  Cent.  542,  it  is  said  that  an  accord  with  and  satisfaction  mov- 
ing from  a  stranger  or  person  having  no  pecuniary  interest  in  tlie  subject- 
matter,  if  accepted  in  discharge  of  the  debt,  constitute  a  good  defence 
to  an  action  to  enforce  the  liability  against  the  debtor.  In  the  note  to 
Cumber  v.  Wane,  1  Sm.  Lead.  Cas.  (9th  ed.)  G24,  the  same  conclusion 
is  reached.  The  reason  of  the  rule  is  simple.  On  the  one  hand,  no 
party  can  be  deprived  of  a  right  by  mere  payment  by  a  volunteer.  On 
the  other  hand,  since  a  party  is  entitled  to  only  one  satisfaction,  his 
acknowledgment  that  he  has  received  it,  and  his  retention  of  it,  oper- 
ate to  extinguish  his  right.  As  was  said  in  Hawshaw  v.  Rawlings,  1 
Str.  23  :  "  Although  payment  by  a  stranger  be  not  a  legal  discharge, 
yet  acceptance  in  satisfaction  is."  In  2  Pars.  Cont.  (8th  ed.)  688,  the 
same  rule  is  stated,  with  the  remark  that  the  defence  is  clearly  avail- 
able when  the  debtor  and  the  stranger  are  principal  and  agent.  In  2 
Chit.  Cont.  (11th  ed.)  1133,  this  is  said  to  be  the  correct  doctrine. 
This  is  true,  because  the  nature  of  the  relation  of  principal  and  agent 
is  such  that  proof  of  its  existence  necessarily  shows  that  the  person 
against  whom  the  claim  is  asserted  has  made  the  accord  and  satisfac- 
tion his  own. 

In  the  case  in  hand  the  express  company  was  not  an  agent  of  the 
railroad  company.  It  was  its  indemnitor.  This  does  not  weaken  the 
defence.  The  express  company  is  bound  by  contract  to  answer  for 
just  such  damages  as  these.  As  the  plaintiff  is  no  party  to  this  con- 
tract, and  so  is  not  bound  b}'  it,  the  performance  by  the  express  com- 
pany of  its  obligation  goes  in  exoneration  of  the  railroad  compan}'. 
To  use  the  language  of  Baron  Parke,  its  payment  is  "  for  the  defendant 
and  on  its  account,"  since  the  plaintiff's  right  of  action  against  the 
railroad  compan}'  is  one  of  which  nothing  but  his  own  consent  can 
deprive  him.  Moreover,  the  plea  recognizes  and  adopts  the  settlement. 
There  are  present  here  original  authority ;  action  beneficial  to  the 
defendant,  founded  on  a  new  consideration  ;  ratification  and  retention 
b\'  the  plaintiff  of  the  payment  received  in  satisfaction.  These  are  the 
elements  that  bring  a  case  within  the  rule.  It  foUovvs  that  the  defence 
of  accord  and  satisfaction  was  sustained  by  the  proof,  and  that  it  was 
error  to  refuse  to  direct  a  verdict  for  the  defendant. 

Tlte  judgment  is  reversed.^ 

1  See  23  L.  R.  A.  120  n. 
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SECTION    V. 
ARBITRATION   AND   AWARD. 


FREEMAN  v.  BERNARD. 
In  the  King's  Bench,  Trinity  Term,  1702. 

[Reported  in  1  Lord  Raymond,  247.] 

Assumpsit  upon  an  agreement  for  the  delivery  of  a  certain  quantity 
of  hops,  etc.  The  defendant  pleads  that  the  plaintiff  and  he  had  sub- 
mitted this  matter  to  the  arbitration  of  J.  S.,  ita  quod  the  award  should 
be  made,  and  read}'  to  be  delivered,  b}'  such  a  day,  «fec.,  and  the  de- 
fendant shows  that  J.  S.  made  an  award  before  the  day  that  the  defend- 
ant or  his  executors  or  administrators  should  give  a  general  release  to 
the  plaintiff,  and  that  the  plaintiff  should  give  a  general  release  to  the 
defendant ;  and  the  defendant  pleads  that  he  was  always  ready,  and  yet 
is,  to  sign  and  seal  a  release.  The  plaintiff  demurs.  And  divers  ex- 
ceptions were  taken  to  this  award  :  1.  That  the  submission  is  ita  quod 
the  award  be  ready  to  be  delivered  by  such  a  da}-,  and  the  defendant 
has  not  averred  that  it  was  ready  to  be  delivered  by  the  day.  /Sed  non 
allocatur.  For  per  Holt,  C.  J.,  it  has  been  often  held  in  this  court 
that  if  the  award  be  made  by  the  dav,  it  is  read}'  to  be  delivered,  and 
so  it  appears,  and  therefore  there  is  no  need  to  aver  that  it  was  ready. 
2.  Exc. :  That  the  award  is  void  for  the  uncertainty,  viz.,  that  he  or 
his  executors  or  administrators,  &c.,  so  that  time  is  left  to  him  to  per- 
form it  during  his  life,  or  he  ma}'  leave  it  to  his  executors.  And  elec- 
tion given  in  an  award  is  ill.  1  Roll.  Rep.  271.  But  to  this  exception 
Mr.  How.,  for  the  defendant,  argued  that  the  court  will  reject  the  words 
"  or  his  executors  or  administrators,"  because  as  to  them  (he  said)  the 
award  was  void  ;  for  the  executor  or  administrator  is  out  of  the  sub- 
mission, and  the  power  of  the  arbitrator  determines  with  tlie  life  of  tlie 
person  submitting,  and  so  cannot  extend  to  the  executor  or  administra- 
tor. Debt  upon  award  does  not  lie  against  an  executor  or  administrator. 
But  Holt,  C.  J.,  said  that  the  executors  are  bound  by  the  submission 
of  tlieir  testator ;  but  tlie  addition  of  them  in  this  awaid  is  l)ut  caution- 
ary, and  therefore  will  not  vitiate.  3.  The  third  exception  was  tliat 
the  plea  is  ill  because  the  defendant  has  not  averred  performance  of 
this  award,  and  the  plaintiff  has  no  remedy  to  compel  him  to  perform 
it.  tied  non  ullocatiir.  For  per  Holt,  C.  J.,  heretofore  if  the  award 
was  that  the  party  should  do  any  collateral  act,  it  was  held  that  the 
party  could  not  plead  this  before  performance  ;  contra  if  the  award  ap- 
pointed the  payment  of  money.  And  the  reason  was  because  the  party 
had  no  remedy  in  the  former  case  to  compel  performance  ;  but  other- 
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wise  in  tlie  latter  case.  But  that  reason  fails  now  ;  for  now  assumpsit 
lies  upon  the  mutual  promises,  and  no  assumpsit  was  allowed  formerly 
upon  mutual  promises  ;  but  heretofore,  if  the  submission  was  by  l>ond, 
the  award  might  have  been  pleaded  before  performance,  because  the 
party  might  have  had  remedy  to  compel  performance.  And  Holt,  C.  J., 
said  that  he  had  known  a  rule  of  court  to  submit  to  an  award  to  be 
given  in  evidence  upon  assumpsit.  But  judgment  was  given  by  the 
whole  court  for  the  plaintiff ;  for  the  arbitrator  has  awarded  nothing  in 
satisfaction,  but  onh'  has  ordered  means  to  discharge  the  action.  He 
has  not  awarded  a  horse  or  money  in  satisfaction,  but  only  mutual  re- 
leases. Where  an  award  creates  a  new  duty  instead  of  tliat  which  was 
in  controversy,  the  part}'  has  remedy'  for  it  upon  the  award  ;  and  there- 
fore if  the  party  resorts  to  demand  that  which  was  referred  and  sub- 
mitted, the  arbitrament  is  a  good  bar  against  such  action.  Contra 
where  the  award  does  not  create  a  new  duty,  but  only  extinguishes  the 
old  duty  by  a  release  of  the  action. 


ALLEN   V.   MILNER. 
Ik  the  Exchequer,  Michaelmas  Term,  1831. 

[Reported  in  2  Crompton  ^'  Jervis,  47.] 

Lord  Ltndhukst.  This  was  an  action  of  mdehitatus  assumpsit, 
for  tolls,  «S:c.  The  defendant  pleaded,  as  to  the  count  for  tolls,  that 
differences  had  arisen  between  him  and  the  plaintiff,  touching  the  said 
claim,  and  that  they  mutually  submitted  themselves  to  refer,  and  did 
refer,  the  said  matter  in  difference  to  arbitration  ;  that  they  mutually 
promised  to  abide  by  the  award  ;  and  that  the  umpire  made  his  award 
of  and  concerning  the  said  premises,  and  did  thereby  award,  that  the 
defendant  should  pay  to  the  plaintiff  the  sum  of  £13.  To  this  plea, 
the  plaintiff  demurred  specially,  because  the  plaintiff  did  not  aver  pay- 
ment of  the  £13,  or  any  other  satisfaction  of  the  plaintiff's  demand. 
The  question,  therefore,  is,  whether  this  award  is,  of  itself,  without 
payment  or  satisfaction,  any  bar ;  and  considering  the  nature  of  the 
plaintitT's  demand,  and  the  nature  of  the  award,  we  are  of  opinion  that 
it  is  not.  The  plaintiff's  demand  is  for  a  debt,  and  the  award  is  not 
for  the  performance  of  any  collateral  act,  but  for  the  payment  of 
money.  The  matter,  therefore,  for  the  consideration  of  the  arbitrator 
was,  whether  there  were  any,  and  what  debt ;  the  award  only  ascer- 
tains that  there  is  a  debt,  specifies  the  amount,  and  directs  the  pa}'- 
ment ;  but  the  money,  till  paid,  is  due  in  respect  of  the  original  debt, 
t.  e.  for  tolls ;  its  character  remains  the  same,  nothing  is  done  to  var}' 
its  nature  or  destroy  its  original  quality.  Had  the  demand  been  of  a 
different  description,  as  for  the  delivery  of  goods,  and  the  award  had 
directed  a  payment  of  money  in  satisfaction  of  the  demand,  it  might 
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then  have  been  said  that  the  award  had  changed  the  nature  of  the 
original  demand,  that  the  right  to  have  the  goods  was  gone,  and  the 
only  rio;ht  remaining  was  the  substituted  right,  i.  e.  the  right  to  have 
the  mone}' ;  or,  had  the  demand  been  for  a  debt,  and  the  award  had 
directed  not  payment  in  money,  but  payment  in  a  collateral  way,  as  by 
delivery  of  goods,  performance  of  work,  &c.,  it  might,  perhaps,  have 
been  said,  that  the  right  to  have  payment  in  money  was  gone  ;  but 
here  the  £13  is  to  be  paid  for  the  original  demand,  i.  e.  for  the  tolls, 
and  it  is  to  be  paid  as  that  demand  was  to  have  been  paid,  i.  e.  in 
money.  In  the  case  of  Crofts  v.  Harris,  Carth.  187,  the  declaration 
contained  three  counts:  one,  for  not  shipping  and  consigning  cotton 
wool ;  one,  upon  an  indebitatus  for  goods  sold,  with  a  conditional 
promise  to  pay  in  mone}',  if  the  defendant  did  not  ship  and  consign 
cotton  wool  to  the  plaintiff;  and  the  third,  upon  a  general  indebitatus 
assuntpsit,  for  goods  sold  ;  the  defendant  pleaded  a  submission  of  all 
matters,  and  an  award  thereon,  which  he  set  out,  but  he  did  not  allege 
performance  on  his  part ;  what  the  matter  awarded  was,  whether  the 
payment  of  mone}',  or  the  performance  of  any  other  matter,  does  not 
appear.  It  turned  out  on  demurrer,  that  the  award  related  only  to  the 
cotton  wool,  not  to  the  other  matters;  so  that  it  was  pleaded  to  what 
it  could  not  bar,  and,  as  to  the  cotton  wool,  it  was  conditional  only, 
and  therefore  void.  The  plaintiff,  therefore,  had  judgment.  But  Car- 
thew  says,  the  following  diA'crsities  were  taken  by  the  Court  to  be 
law  :  First,  That  an  award  without  performance  is  a  good  bar  to  an  ac- 
tion on  the  case,  if  the  parties  have  mutual  remedies  against  each 
other,  to  compel  the  execution  of  the  matters  awarded  ;  and  (after 
other  two  positions,  not  bearing  upon  this  case),  that  if  the  award  in 
that  case  had  been  general,  the  defendant  might  have  pleaded  it  in  bar 
of  all  the  promises  in  the  declaration,  and  it  would  not  have  amounted 
to  the  general  issue.  In  this  case,  therefore,  there  was  no  decision 
upon  the  point.  The  position,  that  an  award  without  performance 
would  be  a  good  bar  to  an  action  upon  the  case,  would  be  within  the 
distinction  we  have  taken,  if  by  an  action  on  the  case  were  meant,  as  it 
probably  was,  not  an  action  for  a  debt,  but  a  special  action  on  the  case 
for  damages ;  and,  as  we  are  not  apprized  what  the  award  there  was, 
it  does  not  follow,  that,  because  the  award  in  that  case  would  have 
been  a  good  bar,  the  award  here,  which  is  onl}'  an  award  of  payment, 
is.  In  Allen  v.  Harris,  Ld.  Raym.  122,  relied  upon  in  Gascoyne  o. 
Edwards,  it  is  certainly  said  by  counsel,  arguendo^  that  arbitrament 
may  be  pleaded  without  performance,  because  the  parties  may  have 
reciprocal  remedies,  and  the  Court  is  represented  to  have  said, 
that  "  if  arbitrament  be  with  mutual  promises  to  perform  it,  though 
the  party  has  not  performed  his  part,  who  brings  the  action,  yet 
shall  he  maintain  his  action,  because  an  arbitrament  is  like  a  judg- 
ment, and  the  party  may  have  his  remedy  upon  it."  But  this  was 
not  the  point  in  judgment  before  the  Court,  the  defendant  had 
pleaded    not  an    arbitrament,  but   an   accord,    which    was   held    bad ; 
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and  the  action  was  not  an  action  for  a  debt,  but  an  action  of  trover. 
The  case  of  Gascoyne  v.  Edwards,  1  Younge  &  Jervis,  19,  admits  (if 
not  of  both  ihe  answers  we  have  mentioned)  clearl}-  of  the  first,  viz.  that 
the  demand  was  for  general  damages,  and  not  for  a  debt.  The  first 
count  of  the  declaration,  we  have  ascertained  from  the  pleadings,  was 
covenant  for  not  repairing ;  the  award  was  pleaded  to  that  count  only, 
and  it  directed  the  payment  of  £5  for  damages,  the  repair  of  the 
premises,  and  the  quitting  them  at  a  given  period.  That  case,  there- 
fore, according  to  the  distinction  we  have  taken,  does  not  govern  the 
present,  because  the  action  there  was  not  for  a  debt,  but  for  general 
damages  for  not  repairing.  Upon  the  ground,  therefore,  that  the  pres- 
ent action  is  for  a  debt,  that  the  award  only  ascertains  the  amount  of 
that  debt,  and  that  the  money  payable  under  the  award  is  nothing  but 
the  original  debt  so  ascertained  in  amount,  we  are  of  opinion  that  this 
plea  is  bad,  and  that  the  plaintiff  is  entitled  to  judgment. 

Judgynent  for  the  plaintiff. 


COMMINGS  V.   HEARD. 
In  the  Queen's  Bench,  July  25,  1869. 

[Reported  in  Law  Rtports,  4  Queens  Bench,  669.] 

Declaration  containing  indebitatus  counts  for  work  done  and  ma- 
terials provided,  for  mone}'  paid,  for  the  conveyance  of  goods,  for  Interest 
and  money  due  on  accounts  stated,  and  claiming  400Z. 

Fourth  plea  :  Except  as  to  the  sum  of  145/.  3s.  \d.,  parcel  of  the  money 
claimed,  the  defendant  says  that  the  plaintiff  ought  not  to  be  admitted 
or  received  to  claim  or  allege  that  at  the  commencement  of  this  suit 
any  more  than  the  sum  of  145^.  3s.  \d.  was  due  from  the  defendant  to 
the  plaintiff  in  respect  of  the  causes  of  action  in  the  declaration  men- 
tioned, because  the  defendant  says  that  after  the  accruing  of  the  causes 
of  action  in  the  declaration  mentioned,  and  before  this  suit,  a  dispute 
arose  between  the  plaintiff  and  the  defendant  as  to  how  much  was  due 
from  the  defendant  to  the  plaintiff  in  respect  of  the  causes  of  action, 
and  thereupon  by  agreement  made  between  them  before  this  suit  they 
referred  the  question  of  how  much  was  due  from  the  defendant  to  the 
plaintiff  in  respect  of  the  causes  of  action  to  the  award  of  William 
Wills,  and  agreed  to  be  bound  by  his  award  as  to  such  amount ;  and 
that  afterwards,  and  before  this  suit,  the  said  William  Wills,  having 
taken  upon  himself  the  burden  of  the  arbitration,  and  having  heard  and 
considered  all  that  the  plaintiff  and  defendant  respectively  had  to  allege, 
and  all  the  evidence  which  they  had  to  produce  relating  to  the  premises 
so  referred,  made  his  award  in  writing  of  and  concerning  the  premises 
so  referred  to  him  as  aforesaid,  and  thereby  awarded  that  the  amount 
due  from  the  defendant  to  the  plaintiff  in  respect  of  the  causes  of  action 
Vras  145^.  3s.  \d. 

Demurrer  and  joinder. 
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Anstie,  in  support  of  the  demurrer. 

Jelf,  contra. 

Lush,  J.  This  was  a  demurrer  to  a  plea.  [The  learned  judge  read 
the  plea].  It  is  to  be  observed  that  the  plea  does  not  profess  to  be 
an  answer  to  the  entire  claim,  but  to  the  excess  over  and  above  the 
amount  of  145^.  The  question  is,  whether  the  plaintiff  is  concluded  by 
the  award  from  alleging  that  the  entire  amount  was  due  to  him.  I  am 
of  opinion  that  he  is  concluded,  and  that  the  award  is  binding  between 
the  parties  in  all  matters  which  it  professes  to  decide.  It  was  con- 
tended that  an  award  is  not  an  estoppel,  that  the  parties  are  not  con- 
cluded by  an  award,  and  that  it  is  distinguishable  from  a  judgment, 
which,  it  is  admitted,  would  have  bound  the  parties.  The  contention 
was  that  it  was  so  distinguishable  because  an  award  was  an  adjudica- 
tion by  a  tribunal  appointed  by  the  parties,  and  not  one  constituted  by 
the  sovereign  power  within  the  realm.  It  is  impossible,  to  my  mind,  to 
suggest  any  good  ground  of  distinction  between  these  two,  when  we 
consider  that  the  reason  wh}'  a  matter  once  adjudicated  upon  is  »ot 
permitted  to  be  opened  again  is  because  it  is  expedient  that  there 
should  be  an  end  to  litigation.  When  once  a  matter  has  been  decided 
between  parties,  the  parties  ought  to  be  concluded  by  the  adjudication, 
whatever  it  may  be.  I  am  at  a  loss  to  suggest  an}-  reason  that  would 
be  applicable  to  the  one,  that  would  not  be  applicable  to  the  other 
tribunal. 

Several  cases  were  cited  which  it  was  supposed  were  authorities  in 
favor  of  the  plaintiff,  but  which,  I  think,  ma}'  be  contended  to  be  clearly 
authorities  in  favor  of  the  defendant.  It  is  not  a  new  doctrine  that  an 
award  is  a  bar.  That  is  found  in  Comyn's  Digest,  Tit.  Accord,  D.  1  ; 
and  there  are  several  instances  of  it  to  be  found  in  the  books.  The 
case  of  Allen  v.  Milner,  2  C.  &  J.  47,  was  relied  on,  on  the  part  of  the 
plaintiff.  When  that  case  is  examined  it  will  be  found  to  differ  from 
the  present  in  a  most  essential  particular.  There  the  money  demand 
had  been  referred  to  arbitration.  The  arbitrator  has  found  a  given 
sum  to  be  due  from  one  to  the  other.  That  case  was  a  mone}'  demand, 
as  this  is  ;  the  action  was  brought  on  the  original  consideration,  but  the 
plea,  unlike  the  plea  in  this  case,  set  up  the  award  as  a  bar  to  the  entire 
action.  The  plea  was  held  bad,  and  for  this  reason,  that  an  award 
upon  a  mone}-  claim  does  not  alter  the  nature  of  the  original  debt ;  it 
leaves  it  remaining  due.  The  amount  which  the  arbitrator  found  to  be 
due  was  for  the  original  consideration.  The  award  did  not  change  the 
nature  of  the  debt,  consequentl}"  a  plea  which  professed  to  answer  the 
whole  of  the  debt,  and  admitted  a  part  of  it  was  due,  was  a  bad  plea. 
That  is  tlic  ground  of  that  decision. 

On  the  other  hand,  it  is  settled,  wliere  the  claim  is  one  for  unliquidated 
damages,  an  award  which  settles  the  amount  may  be  pleaded  in  bar  to 
the  entire  action,  although  the  plea,  on  the  face  of  it,  shows  that  the 
money  is  not  paid.  In  the  case  of  Gascoyne  v.  Edwards,  1  Y.  &  J.  19, 
there  was  a  general  plea  pleaded  to  the  whole  declaration,  by  whicli  it  was 
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alleged  that  the  parties  had  agreed  to  refer  the  amount  of  the  damages 
to  arbitration,  and  an  award  had  been  made,  by  which  it  was  awarded 
that  the  defendant  should  pay  the  plaintiff  5/.  to  put  the  premises  in 
repair.  Tlie  plea,  although  it  did  not  aver  that  the  51.  was  paid,  was 
held  to  be  a  good  plea  because  an  award,  fixing  the  amount  and  creat- 
ing a  debt  between  the  parties,  extinguished  the  original  demand  for 
unliquidated  damages.  The  principle  upon  which  this  was  held  a  good 
plea  is,  that  an  award,  professing  to  determine  the  matter,  is  binding 
upon  both  parties,  and  it  as  much  precludes  the  parties  from  alleging 
anything  contrary  to  the  award  as  a  judgment  would,  on  the  ground 
that  it  is  res  judicata.  If  this  action  had  been  brought  upon  the  award, 
it  is  clear  the  defendant  would  be  precluded  from  saying  the  145^.  was 
not  due,  because  the  arbitrator  found  it  was.  Why  is  not  a  plaintiff 
equally  prohibited  from  alleging  that  more  is  due  when  the  amount  has 
been  found  by  the  arbitrator?  Each  must  be  concluded  by  the  finding. 
It  is  elementary  knowledge  that  an  award,  good  on  the  face  of  it,  is 
binding  and  conclusive  upon  both  parties  to  it  until  it  is  set  aside. 
Nothing  appears  on  the  face  of  this  plea  to  show  that  the  award  is 
not  perfectly  good.  It  professes  to  adjudicate  upon  all  matters  referred, 
and  it  has  decided  finally  the  whole  matter.  In  answer  to  the  argu- 
ment that  the  award  may  be  bad,  it  is  enough  to  say  that  if  the  award 
is  bad  it  might  be  shown  by  a  replication  setting  it  out.  If  it  is  not 
bad  on  the  face  of  it,  then  the  parties  not  having  moved  to  set  it  aside, 
it  stands,  and  each  party  is  prohibited  from  objecting  to  it.  The  plea 
is  a  perfectl}'  good  plea,  and  our  judgment  must  be  for  the  defendant. 

The  plea,  no  doubt,  is  in  an  unusual  form,  because  it  is  pleaded  by  way 
of  estoppel.  It  begins  in  the  ordinary  way  of  a  plea  of  estoppel,  that 
the  plaintiff  ought  not  to  be  admitted  or  received  to  sa}-  so  and  so. 
That  I  consider  immaterial.  The  award  is  a  bar,  and  it  concludes  the 
parties. 

Hayes,  J.  I  quite  agree  that  this  plea  is  good,  although  pleaded  in 
form  of  an  estoppel,  but  upon  consideration  I  think  it  is  a  plea  in  bar, 
and  in  truth,  a  plea  to  the  merits.  It  is  pleaded,  not  to  the  whole  of 
the  demand,  but  only  to  the  excess  beyond  the  amount  found  b}-  the 
arbitrator.  It  is  objected  that  the  plea  is  bad  because  it  does  not  show 
that  the  sum  awarded  has  been  paid.  We  have  not  the  whole  record 
before  us,  and  for  anything  we  know,  the  money  may  have  been  paid 
into  court. 

The  cases  that  were  cited  on  both  sides  clearly  show  the  plea  to  be 
good.  In  Whitehead  v.  Tattersall,  1  A.  &  E.  491,  an  action  was 
brought  on  a  covenant.  It  appeared  that  before  action  the  plaintiff 
and  defendant  had  agreed  to  refer  to  arbitration  a  dispute  relating  to 
the  repairs  of  certain  premises,  and  the  referee  had  ascertained  the 
amount  of  the  dilapidations.  That  case  was  before  the  new  rules  of 
pleading.  The  defendant  pleaded  non  est  factum.,  and  the  award  was 
held  to  be  conclusive  as  to  the  amount  of  damages  to  which  the  plain- 
tiff was  entitled  for  the  breach  of  covenant.     The  court  said  the  award 
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was  binding  on  the  plaintiff,  and  therefore,  on  the  defendant.  Taun- 
ton, J.,  says  :  "  The  award  of  an  arbitrator  conchides  the  right,  unless 
you  can  impeach  the  award."  Therefore  the  award  there  was  held  con- 
elusive  with  respect  to  the  amount  of  damages.  Parkes  v.  Smith,  15 
Q.  B.  297,  19  L.  J.  (Q.  B.)  405,  seems  to  me  to  be  quite  undistin- 
guishable  from  the  present.  It  was  pleaded  that  the  award  of  the  arbi- 
trator was  conclusive  on  both  parties,  and  it  was  contended  that  it  was 
a  matter  of  estoppel,  and  ought  to  be  pleaded  as  estoppel ;  but  the 
court  thought  it  was  a  matter  in  bar,  and  not  a  matter  of  estoppel. 
Coleridge,  J.,  pointed  out  the  distinction,  and  said  the  defence  was 
that  there  was  no  cause  of  action,  and  not  that,  admitting  a  cause 
of  action  to  exist,  the  plaintiff  was  estopped  from  setting  it  up.  The 
plea  in  that  case  did  not  allege  a  payment  of  the  sum  found  to  be  due 
by  the  arbitrator.  Therefore  it  seems  to  me  this  case  is  not  distinguish- 
able from  Parkes  v.  Smith,  15  Q.  B.  297;  19  L.  J.  (Q.  B.)  405.  In 
the  case  of  Allen  v.  Milner,  2  C.  &  J.  47,  the  plea  was  held  bad  because 
it  was  pleaded  to  the  whole  cause  of  action.  It  admitted  that  the  amount 
found  by  the  arbitrator  was  due,  but  did  not  show  that  the  plaintiffs 
claim  in  respect  of  it  was  answered.  There  is  this  difference  between 
the  cases  :  In  the  present  case  the  plea  is  pleaded  to  the  excess  of  what 
the  arbitrator  found  to  be  due.  We  do  not  know  what  has  taken  place 
as  to  the  145^.  3s.  Id.  ;  all  we  know  is,  that  the  excess  to  which  the 
plea  is  directed  has  been  found  by  the  arbitrator  not  to  be  due,  and  both 
parties  are  bound  b}-  the  finding.  Therefore,  whatever  the  form  of 
the  plea,  it  would  not  be  bad,  because  pleas  are  not  governed  by  their 
beginning  and  by  their  ending,  but  by  the  substance  of  them.  There- 
fore this  is  substantially  a  good  defence  to  the  action. 

Judgment  for  the  defendant. 


BOSTON  AND  LOWELL  RAILROAD  CORPORATION  v. 
NASHUA  AND  LOWELL  RAILROAD  CORPORATION. 

Supreme  Judicial  Court  of  Massachusetts,  March  6  — 
June  22,  1885. 

[Reported  in  139  Massachusetts,  463.] 

Contract  upon  an  award  of  arbitrators.  The  agreement  of  submis- 
sion, dated  September  30,  1882,  and  signed  by  the  parties,  recited  that 
certain  disputes  and  differences  had  arisen  between  them  concerning 
their  rights  under  or  growing  out  of  a  certain  joint  truflic  contract 
entered  into  in  1857,  and  which  continued  for  twenty  years  from  Octo- 
ber, 1,  1858  ;  and  that  the  Nashua  and  Lowell  Railroad  Corporation, 
on  April  17,  1880,  brought  a  bill  in  equity  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts  for  the  recovery  of  the 
sums    claimed  to  be  due  to  it.      Then  followed  this  recital:   ''And 
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whereas,  it  has  been  agreed  b}'  and  between  the  said  parties  to  said 
suit  to  refer  the  said  claims  and  all  other  claims  now  existing  in  favor 
of  either  party  against  the  other  to  arbitration,  upon  the  understanding 
that  said  arbitrators  shall  be  governed  in  their  determination  and 
award  by  the  rules  of  law  applicable  to  the  case,  but  without  prejudice 
from  any  defence  based  on  the  statute  of  limitations,  unless  such  de- 
fence would  be  good  and  valid  in  law  if  pleaded  to  the  bill  in  equity 
aforesaid,  commenced  April  17th,  1880."  The  agreement  then  stated 
that  the  parties  submitted  all  demands  of  either  against  the  other  which 
originated  before  October  1,  1880,  to  the  determination  of  Elias  Mer- 
win,  William  S.  Gardner,  and  Waldo  Colburn,  "  the  award  of  whom, 
or  of  the  greater  part  of  whom,  shall  be  final ;  and  if  either  of  the  par- 
ties neglects  to  appear  before  the  arbitrators,  after  due  notice  of  the 
time  and  place  appointed  for  hearing  the  parties,  the  arbitrators  may 
proceed  in  its  absence,  and  the  arbitrators  may  make  such  award 
respecting  costs  and  expenses  as  tbov  shall  judge  reasonable,  including 
a  compensation  for  their  own  services ;  and  the  parties  further  agree 
that  they  will  respectively  obey,  observe,  perform,  fulfil,  and  keep  the 
award  of  the  said  arbitrators  of  and  concerning  the  premises.  It  is 
understood  and  agreed  that  the  same  rule  and  limitation  of  time  as  to 
the  statute  of  limitations  shall  govern  the  arbitrators  aforesaid,  if  said 
statute  is  pleaded  by  either  part}'." 

Annexed  to  the  agreement  were  certain  exhibits,  containing  a  state- 
ment of  the  claims  of  the  respective  parties.  On  August  7,  1883,  the 
arbitrators  signed  their  award.  The  instrument  began  by  stating  that 
the  arbitrators  met  the  parties  on  February  23,  1883,  and  proceeded  as 
follows  :  "It  was  then  agreed  by  the  said  parties  that  it  was  desirable 
that  the  arbitrators  should  first  hear,  consider,  and  determine  the  claims 
of  the  Nashua  and  Lowell  Railroad  Corporation  marked  '  Numbers  3, 
4,  5,  and  6,'  in  their  statement  of  claims  annexed  to  said  agreement,  en- 
titled Exhibit  1,  before  entering  upon  a  hearing  of  any  other  claims  of 
either  part}^  under  said  submission,  and,  with  the  consent,  and  at  the 
request  of  both  parties,  the  arbitrators  thereupon,  and  upon  subsequent 
days,  namely,  on  the  twenty-fourth  and  twent^'-sixth  days  of  Februar}', 
1883,  proceeded  to  hear  the  respective  parties  in  reference  to  said 
third,  fourth,  fifth,  and  sixth  claims  of  the  Nashua  and  Lowell  Railroad 
Corporation,  at  each  of  which  hearings  the  respective  counsel  aforesaid 
were  present,  and  having  fully  heard  and  considered  the  respective 
proofs  and  arguments  of  the  said  parties  in  reference  thereto,  the  sub- 
scribers, on  the  twenty-third  da^-  of  May,  1883,  at  Boston,  made  their 
final  award  and  determination  in  respect  to  said  claims,  and  announced 
the  same  to  the  said  parties,  who  were  present  by  their  said  counsel,  in 
the  woi'ds  following,  namely  :  — 

"  '  Several  of  the  claims  made  by  the  Nashua  and  Lowell  Railroad 
Corporation  against  the  Boston  and  Lowell  Railroad  Corporation  were 
by  consent  of  both  parties  submitted  to  the  referees  for  their  award  and 
detenniiiatioii,  with  the  understanding  and  reservation  that  the  remain- 
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ing  claims  made  by  the  respective  parties  were  to  remain  open,  either 
for  adjustment  b}'  the  parties  themselves,  or  for  future  hearing  and 
determination  by  the  referees.  The  items  submitted  to  the  referees, 
and  upon  which  they  have  been  requested  to  pass,  are  those  numbered 
3,  4,  5,  and  6  in  Exhibit  1,  annexed  to  the  agreement  of  reference.  The 
referees  have  considered  these  items,  and  are  of  the  opinion,  and  so 
award  and  determine,  that  the  Nashua  and  Lowell  Railroad  Corpora- 
tion is  not  entitled  to  recover  an3-thing  from  the  Boston  and  Lowell 
Railroad  Corporation  in  respect  to  either  of  said  items.'  " 

The  award  then  stated  that  the  hearing  of  any  other  claims  under 
the  submission  "  was  then  hy  agreement  of  all  parties  "  adjourned  to 
June  29,  1883  ;  that,  at  a  hearing  on  the  day  to  which  the  matter  had 
been  adjourned,  the  counsel  for  the  Nashua  and  Lowell  Railroad  Cor- 
poration presented  a  motion  for  a  rehearing  as  to  the  law  involved  in 
the  fiftli  claim,  and  in  so  much  of  the  sixth  claim  as  accrued  after 
June  25,  1S77  ;  that  this  motion  was  overruled  ;  that  the  further  hear- 
ing was  adjourned  until  August  1,  1883;  and  that  on  July  30,  31, 
each  of  the  arbitrators  received  from  the  Nashua  and  Lowell  Railroad 
Corporation  certain  papers,  copies  of  which  were  annexed  to  the  award. 
The  first  paper  purported  to  contain  a  vote  of  the  directors  of  the 
defendant  corporation,  passed  July  5,  1883,  which,  after  reciting  the 
proceedings  before  the  arbitrators,  proceeded  as  follows  :  "  Now,  there- 
fore, resolved,  under  the  circumstances  above  set  forth,  that  this  cor- 
poration will  revoke  said  submission,  and  refuse  to  proceed  further 
under  the  same,  unless  the  referees  will  either  make  a  special  report  of 
their  findings  of  fact  and  rulings  of  law  in  relation  to  the  fifth  claim, 
and  that  portion  of  the  sixth  arising  after  May,  1877,  or  else  unless  this 
corporation  shall  be  permitted  to  amend  the  said  submission  by  strik- 
ing out  or  withdrawing  therefrom  the  said  fifth  claim,  and  that  portion 
of  the  sixth  claim  which  has  accrued  or  arisen  since  the  vote  of  June 
25th,  1877." 

The  second  paper,  dated  July  30,  1883,  was  signed  by  the  corporate 
name  of  the  defendant,  by  its  president.  It  contained,  after  numerous 
recitals,  the  following:  "Now,  therefore,  the  Nashua  and  Lowell 
Railroad  Corporation,  in  pursuance  of  said  vote,  does  hereby  revoke 
the  said  submission  and  all  the  authority  therein  and  thereby  conferred 
upon  Elias  Merwin,  William  S.  Gardner,  and  Waldo  Colburn,  as  arbi- 
trators named  therein,  and  does  hereby  terminate,  so  far  as  it  lawfully 
may,  any  and  all  power  heretofore  given  them  to  act  under  the  said 
submission." 

The  award  then  stated,  that  on  August  1,  1883,  the  arbitrators  met 
the  parties,  according  to  adjournment ;  and  that  the  counsel  for  the 
Nashua  and  Lowell  Railroad  Corporation  handed  to  the  arbitrators  a 
paper  of  which  the  following  is  a  copy  :  — 

"  At  a  meeting  of  the  directors  of  the  Nashua  and  Lowell  Railroad 
hold  at  Boston,  August  1,  1883,  at  nine  o'clock  in  the  forenoon,  the 
president  having  laid  before  the  board  a  copy  of  an  instrument  of  revo* 
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cation  of  the  submission  entered  into  on  the  30th  day  of  September  last, 
between  this  compan}-  and  the  Boston  and  Lowell  Railroad  Corporation, 
said  submission  being  executed  b}-  him  in  behalf  of  this  compan}-,  in 
pursuance  of  the  directors'  vote  of  Jul}-  5th  last,  it  was  voted  that  the 
course  so  taken  by  him  be  ratified  and  approved,  and  that  the  directors 
will  treat  the  said  submission  as  no  longer  in  force. 

"  A  true  extract  from  the  record.     Attest:  W.  W.  Bailey,  Clerk." 

The  award  then  stated  that  the  arbitrators  were  of  the  opinion  that 
the}'  were  bound  to  proceed  with  the  hearing  if  either  part}-  so  desired, 
and  so  informed  the  parties,  and  that  they  were  ready  to  hear  them  ; 
that  the  counsel  for  the  Nashua  and  Lowell  Railroad  Corporation  stnted 
that  that  corporation  did  not  intend  to  proceed  further,  and  that 
he  then  withdrew. 

The  award  then  stated  the  further  proceedings  before  the  arbitrators, 
and  concluded  with  a  "  summary,''  which  began  as  follows :  — 

"  The  subscribers,  having  fully  heard  the  respective  parties  under 
said  submission,  so  far  as  they  desired  to  be  heard,  and  having  fully 
considered  their  respective  proofs  and  arguments,  do  now,  in  addition 
to  their  final  award  and  determination  of  May  23,  1883,  as  hereinbefore 
set  forth,  award  and  determine,  and  this  is  our  final  award  and  deter- 
mination in  the  premises,  namely  :  — 

"1.  That  the  Nashua  and  Lowell  Railroad  Corporation  is  not  en- 
titled to  recover  any  sum  of  the  Boston  and  Lowell  Railroad  Corpora- 
tion by  reason  of  any  of  the  claims  specifically  made  by  it  or  embraced 
by  said  agreement  of  reference  against  said  Boston  and  Lowell  Railroad 
Corporation." 

Tlien  followed  an  award  in  favor  of  the  Boston  and  Lowell  Railroad 
Corporation,  on  their  claims,  to  the  amount  of  $12,148.88. 

Trial  in  the  Superior  Court,  before  Mason,  J.,  who  allowed  a  bill  of 
exceptions  in  substance  as  follows:  — 

Tliere  was  contradictory  evidence  whether  the  statement  of  the  arbi- 
trators contained  in  the  clause  beginning  "  Several  of  the  claims,"  and 
ending  with  the  words,  "  by  the  referees,"  was  correct,  the  defendant 
insisting  that  such  statement  was  not  correct,  and  the  plaintiff  insisting 
that  it  was  correct.  The  other  facts  stated  in  the  award  were  not  in 
dispute. 

The  defendant  took  the  ground  that  the  only  assent  given  by  it  was 
to  the  determination  by  the  arbitrators  in  the  first  instance  of  certain 
questions  of  law  as  preliminary,  and  that  they  might  pass  upon  such 
legal  questions,  and  announce  the  result,  before  proceeding  to  consider 
other  claims  embraced  in  the  submission,  and  before  passing  upon  such 
other  claims,  and  that  the  defendant  never  assented  to  any  partial  and 
final  award  being  made,  so  as  to  be  binding  on  the  defendant  before  the 
revocation  was  notified  to  the  arbitrators.  The  plaintiff  contended  that 
the  statement  in  the  award  was  true. 

TluMvupon  the  defendant  contended,  and  requested  the  judge  to  rule 
as  follows:   "■  1.  The  clause  in  the  submission  stating  that  it  was  en- 
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tered  into  '  upon  the  understanding  that  said  arbitrators  shall  be 
governed  in  their  determination  and  award  by  tiie  rules  of  law  appli- 
cable to  the  case,  operated  as  a  limitation  or  restriction  of  the  power  of 
the  arbitrators,  so  that  their  determination  of  matters  of  law  was  not 
final.  2.  If  the  arbiti-ators  treated  the  submission  as  making  them 
final  judges  of  all  questions  of  law  raised  before  them,  and  undertook 
to  pass  finall}'  upon  all  matters  of  law  laid  before  them,  and  did  so  in 
such  a  wa3'  that  the  defendant  was  deprived  of  all  means  of  revising 
their  legal  rulings  except  by  revoking  the  said  submission,  and  the 
defendant  did  revoke  the  submission  for  that  reason,  then  such  revoca- 
tion was  legally  justifiable.  3.  Whether  the  defendant's  revocation  of 
the  submission  in  this  case  was  legally  justifiable  or  not,  it  operated 
to  deprive  the  arbitrators  of  all  further  power  of  action  under  the 
same." 

The  plaintiff  asked  the  judge  to  rule,  whatever  he  might  find  upon 
the  question  of  fact  in  dispute,  that  the  plaintiff  was  entitled  to  a  find- 
ing in  its  favor  for  the  amount  of  the  award,  and  interest  on  the  same ; 
but  the  judge  declined  so  to  rule. 

The  judge  refused  to  give  the  first  two  rulings  requested  b}'  the  de- 
fendant, but  did  give  the  third  ruling  requested,  and  thereupon  found 
for  the  defendant.     The  plaintiff  alleged  exceptions. 

A.  A.  /Strout,  for  the  plaintiff. 

F.  A.  Brooks^  for  the  defendant. 

Field,  J.  The  award  on  which  this  action  was  brought  was  in  writ- 
ing, and  was  signed  and  published  by  the  arbitrators  on  August  7,  1883. 
Before  the  award  was  signed,  the  defendant  delivered  to  the  arbitrators 
a  paper  signed  by  the  president  of  the  defendant  corporation  in  its 
name,  dated  July  30,  1883,  and  a  copy  of  the  vote  of  the  directors  of 
the  corporation  passed  on  August  1,  1883.  These  papers  we  construe 
to  be  an  unconditional  revocation  by  the  defendant  of  the  authority  of 
the  arbitrators  to  proceed  under  the  submission.  It  is  not  contended 
that  this  revocation  was  waived  or  withdrawn  by  the  defendant. 

A  submission  to  arbitration  is  a  power  which  may  be  revoked  at  any 
time  before  it  is  executed  b}'  the  publication  of  the  award,  and  an 
agreement  that  the  arbitrators  may  proceed  ex  imrte^  if  either  party 
neglects  to  appear,  does  not  make  the  submission  irrevocable.  Wallis 
V.  Carpenter,  13  Allen,  19,  24;  Marsh  v.  Bulteel,  5  B.  &  Aid.  507; 
Mills  V.  Bayley,  2  H.  &  C.  36. 

The  contention  is,  that  the  submission  was  partially  executed  by  the 
award  that  the  defendant  was  not  entitled  to  recover  anything  from  the 
plaintiff  in  respect  to  the  items  numbered  3,  4,  5,  and  G  in  the  state- 
ment of  claims  made  bj'  the  defendant.  It  does  not  appear  that  this 
was  a  separate  award,  actually'  reduced  to  writing  and  signed  bj-  the 
arbitrators.  The  unavoidable  inference  is,  that  this  conclusion  was 
announced  to  the  parties  as  the  determination  of  the  arbitrators  upon 
these  items;  and  that  the  meeting  of  the  arbitrators  was  adjourned  for 
the  purpose  of  subsequently  hearing  and  determining  the  other  claims 
of  the  parties,  unless  meanwhile  the  parties  settled  them. 
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An  award  must  cover  all  the  claims  submitted  and  presented  to  the 
arbitrators,  and  must  be  mutual,  certain,  and  final.  If  we  assume  that 
the  oral  announcement  of  the  arbitrators  of  their  determination  upon 
these  items  was  intended  to  be  their  final  award  on  these  items,  the 
award  would  be  bad,  unless  the  parties  had  agreed  that  these  items 
should  be  the  subject  of  a  separate  award,  because  this  award  did  not 
decide  all  the  substantial  matters  submitted  and  presented.  Randall 
V.  Randall,  7  East.  81  ;  Robson  v.  Railston,  1  B.  &  Ad.  723  ;  Stone  v. 
Phillipps,  4  Bin^.  N.  C.  37  ;  Bhear  ».  Harradine,  7  Exch.  269. 

It  has  not  been  found  as  a  fact,  that  the  parties  agreed  that  these 
items  should  be  the  subject  of  a  separate  award.  If  this  fact  were 
found,  it  would  perhaps  show  that  the  parties,  b}-  their  subsequent 
agreement,  entered  into  two  separate  submissions  instead  of  one  ;  but 
then  the  making  and  publishing  of  an  award  under  one  submission 
would  not  be  a  part  execution  of  the  power  conferred  b^'  the  other. 
But  if  it  be  assumed  that  the  statement  in  the  award  is  true,  we  are 
of  oijinion  tluit  tlie  award  itself  does  not  show  that  the  announcement 
of  the  delerminution  of  the  arbitrators  upon  the  items  mentioned  was 
intended  by  tbem  as  the  making  and  publication  of  an  award.  The 
award,  as  it  was  finally  made  aud  published,  is  one  and  entire.  The 
power  of  the  arbitratois  over  all  the  matters  submitted,  if  there  had 
been  no  revocation,  would  have  continued  until  the  award  was  finally 
made  and  published.  Before  tliis  was  done,  it  was  competent  for  them 
to  change  their  minds  upon  these  items,  to  rehear  the  parties,  and  to 
revise  their  decision.  The  announcement  was  interlocutory,  and  not 
final.  It  is  therefore  unnecessary  to  consider  whether  any  partial 
award,  made  and  published  under  a  submission  such  as  this  is,  would 
precluele  a  party  from  revoking  the  authority  of  the  arbitrators  to  pro- 
ceed, uuder  the  submission,  to  consider  and  determine  the  remainder 
of  the  matters  submitted.  Exceptions  overruled.^ 

1  In  Tohey  v.  County  of  Bristol,  3  Story,  800,  819,  Stort,  J.,  said  :  "  But  supposing 
it  to  be  otherwise,  and  here  there  was  a  real  contract  or  agreement,  not  conditional 
but  absolute,  on  the  part  of  the  commissioners,  to  refer  tiie  claims  to  arbitration,  can 
gnih  an  agreement  be  enforced  by  a  court  of  equity  ?  No  one  can  be  found,  as  I 
believe,  and  at  all  events,  no  case  has  been  cited  by  counsel,  or  has  fallen  within  the 
scope  of  my  researciies,  in  which  an  agreement  to  refer  a  claim  to  arbitration,  has 
ever  been  specifically  enforced  in  equity.  So  far  as  the  authorities  go,  they  are 
altogether  the  other  way.  Tlie  cases  are  divided  into  two  chesses.  One,  where  an 
agreement  to  refer  to  arl  titration  has  been  set  up  as  a  defence  to  a  suit  at  law,  as  well 
as  in  eiiuity  ;  the  other,  where  the  party  as  plaintiff  has  sought  to  enforce  such  an 
agreement  in  a  court  of  equity.  Botli  classes  have  sh.ared  the  same  fate.  The 
courts  have  refused  to  allow  tlie  former  as  a  bar  or  defence  against  the  suit ;  and 
hMvc  declined  to  enforce  tlie  latter  as  ill-fuunded  in  point  of  jurisdiction.  In  respect  to 
the  former  class,  I  will  barely  refer  to  Wellington  v.  Mackintosh,  2  Atk.  569,  Mitchell 
V.  Harris,  4  Bro  Ch.  R.  311  ;  s.  c.  2  Ves.  Jr.  129,  Kill  u.  HoUister,  I  Wils.  R.  129,  Street 
V.  Rigby,  6  Ves.  815,  and  ThomiL^on  v.  Charnock,  8  Term  R.  139.  In  respect  to 
the  latter  class.  In  Street  v.  Kigi)y.  6  Ves.  R.  813,  818,  Lord  Eluox  significantly 
said,  tliat  no  instance  is  to  be  found  of  a  deL'ree  for  specific  performance  of  an  agree- 
ment to  name  arbitrators,  or  that  any  discussion  upon  it  has  taken  place  in  experience 
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WILLIAMS    V.    THE    LONDON    COMMERCIAL    EXCHANGE 

COMPANY. 

In  the  Exchequer,  Michaelmas  Vacation,  1854. 

[Reported  in  10  Exchequer,  569.] 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  emploj-ed 
the  defendants  in  the  yvay  of  their  business  as  share-brokers,  for  com- 
mission to  be  paid  by  the  plaintiff  to  the  defendants  in  that  behalf,  to 
purchase  for  the  plaintiff,  when  and  as  soon  thereafter  as  the  defend- 
ants could,  one  hundred  shares  in  the  Great  Northern  Railway  Com- 
pany, at  the  market  price  of  such  shares  for  the  time  being ;  and 
although  the  defendants  then  could  and  ought  to  have  purchased  for 
the  plaintiff  such  shares,  at  the  then  market  price  thereof,  the  defend- 
ants did  not  then  purchase  such  shares,  or  an}'  part  of  them,  but  fraud- 
ulently and  wrongfully  neglected  and  omitted  to  do  so,  &c. — There 
were  other  counts  in  respect  of  other  shares. 

Plea  —  That,  after  the  accruing  of  the  causes  of  action  in  the  declara- 
tion mentioned,  and  before  the  making  of  the  agreement  hereinafter 
mentioned,  disputes  and  differences  were  existing  between  the  plaintiff 
and  the  defendants  touching  and  concerning  divers  dealings  and  trans- 
actions which  had  taken  place  between  them,  and  touching  certain 
matters  of  account  arising  out  of  those  dealings  and  transactions  ;  and 
that  some  of  the  said  matters  consisted  of  the  several  transactions  in 
the  declaration  mentioned  as  to  the  direction  to  purchase  shares  for 
the  plaintiff,  and  others  of  such  matters  were  the  subject  of  an  action 
then  depending  in  this  Court  b}'  the  plaintiff  against  the  defendants 
for  damages  claimed  by  the  plaintiff  in  respect  of  certain  other  dealings 
between  the  plaintiff  and  the  defendants,  and  certain  other  directions 

for  the  last  twenty-five  years ;  and  he  referred  to  the  case  of  Price  i\  Williams,  before 
LoKD  Thuui-ow,  in  which  he,  Loud  Eldon,  was  counsel,  where  Lokd  Thurlow  held, 
that  the  court  could  not  perform  such  an  agreement.  I  do  not  find  in  the  very  brief 
and  unsatisfactory  reports  of  the  case  of  Price  v.  Williams,  3  liro.  Ch.  11.  163,  and 
1  VcH.  Jr.  R.  36.5,  any  notice  of  tliis  point;  but  there  cannot  be  any  serious  doul)t  of 
the  accuracy  of  Lord  Eldon's  recollection  of  the  case.  In  Courlay  v.  'I'lie  Duke  of 
yom(;r.set,  19  Ves.  II.  4.30,  Sir  Wu.mam  Grant,  one  of  the  j:;reatost  masters  of  equity 
of  his  aj^e,  expressly  said,  tliat  a  bill  seeking  to  enforce  the  specific  performance  of  an 
agreement  to  refer  to  arbitration,  was  a  species  of  bill  that  has  never  hcen  entertained 
by  a  court  of  erjuity.  There  are  several  other  cases  bearing  strongly  on  the  same 
doctrine,  such  as  Milnes  v.  (lory,  14  Vos.  400,  Blundell  v.  Brcttargli,  17  Ves.  232,  and 
Wilks  i;.  Davis,  3  Meriv.  11.  507.  But  a  later  case,  directly  in  point,  is  Agar  »;.  Mack- 
lew,  2  Sim.  and  Stu.  11.  418,  where  Sir  Jfum  Lhacii  utterly  refused  to  decree  the 
specific  performance  of  an  agreement  to  refer  to  arbitration.  On  that  occasion,  he 
said  :  'I  consider  it  to  be  (juite  settled,  tiiat  this  court  will  not  entertain  a  bill  for  the 
specific  performance  of  an  agreement  to  refer  to  arbitrati(jn  ;  nor  will  it,  in  such  a 
case,  substitute  the  master  for  the  arbitrators,  which  woubl  be  to  bind  the  parties 
contrary  to  their  agreement.'  "     See  further  Ames  Cas.  Eq.  Jur.  65-68. 
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by  the  plaintiff  to  the  defendants  to  purchase  for  the  plaintiff  certain 
other  shares.  Whereupon,  the  said  disputes  and  differences  then  exist- 
ing and  the  said  action  depending  as  aforesaid,  it  was  agreed  between 
the  plaintiff  and  the  defendants,  that,  in  consideration  that  the  defend- 
ants would  consent  to  a  judge's  order,  by  which  the  matters  of  the 
said  action  sliould  be  referred  to  the  award  of  C.  C,  and  that  the 
defendants  would  agree  to  perform  in  all  things  his  award,  to  be  made 
of  and  concerning  the  matters  so  to  be  to  him  referred,  so  far  as  the 
same  award  should  direct  performance  to  be  made  by  the  defendants, 
the  plaintiffs  should  and  would  accept  such  agreement  by  the  defend- 
ants in  full  satisfaction  of  all  damages  sustained  by  the  plaintiff  for 
and  in  respect  of  the  several  causes  of  action  in  the  declaration  in  this 
action  alleged.  —  Averments :  That,  in  pursuance  of  the  said  agree- 
ment, a  judge's  order  in  the  said  then  depending  action  was  consented 
to  by  the  defendants,  and  was  made  by  Sir  T.  J.  Piatt,  Knight,  one  of 
the  Barons  of  this  Court,  whereb}',  and  by  consent  of  the  plaintiff  and 
the  defendants,  the  matters  of  the  said  then  depending  action  were 
referred  to  the  award  of  the  said  C.  C,  and  whereby  it  was  ordered 
that  the  costs  of  the  said  cause  should  abide  the  event  of  the  said 
award,  &c. ;  and  the  plaintiff  did  then  accept  such  consent  and  such 
order  made  in  pursuance  of  the  said  agreement,  in  full  satisfaction  and 
discharge  of  all  damages  by  the  plaintiff  sustained  for  and  in  respect 
of  the  several  causes  of  action  in  the  declaration  in  this  present  action 
alleged.  —  The  plea  then  proceeded  to  state  that  the  arbitrator  made 
his  award,  and  found  for  the  plaintiff,  damages,  £423  9s.  6d.,  which 
the  defendants  paid  to  the  plaintiff,  with  costs. 

Demurrer,  and  joinder  therein. 

Willes,  in  support  of  the  demurrer. — The  plea  is  bad,  as  an  accord 
without  satisfaction.  An  agreement  to  refer  to  arbitration  an  action 
then  pending  cannot  operate  as  a  satisfaction  or  release  of  other  causes 
of  action  not  included  in  that  reference.  [Pakke,  B. — There  is  good 
consideration  for  the  plaintiff's  relinquishing  those  claims.  The  defend- 
ants consent  to  refer  the  action  b}'  a  judge's  order,  which  may  be 
enforced  by  attachment.  Martin,  B.  —  Suppose  a  person  has  two 
claims  against  another,  and  he  says  to  the  latter,  "  If  you  will  consent 
to  refer  the  one  claim,  I  will  give  up  the  other,"  surely  such  an  agree- 
ment would  be  binding.]  An  accord  must  appear  to  be  advantageous 
to  the  party,  otherwise  it  is  no  satisfaction :  Bac.  Abridg.  tit.  '•  Accord 
and  Satisfaction  "  (A.).  This  reference  is  not  more  advantageous  to 
the  plaintiff  than  it  is  to  the  defendants.  It  cannot  be  considered  that 
either  party  obtains  by  it  more  than  he  is  justly  entitled  to  in  respect 
of  the  matters  refen-ed  ;  consequently,  there  is  nothing  in  satisfaction 
of  the  claims  not  included  in  the  reference.  [Parke,  B.  —  The  matters 
in  question  could  not  have  been  referred  unless  by  consent  of  both 
parties.  Then,  as  it  appears  that  there  was  a  binding  agreement  to 
refer,  that  is  a  satisfaction  of  the  other  claims.] 
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Barstow  appeared  in  support  of  the  plea,  but  was  not  called  upon  to 
argue. 

Per  Curiam.  —  There  must  be  judgment  for  the  defendants.^ 

Judgment  for  the  defendants. 


CALVIN  ROBINSON   y.   FERDINAND   HAWKINS. 
Vermont  Supreme  Court,  February  Term,  1866. 

[Reported  in  38  Vermont,  693.] 

Peck,  J.*  [The  action  is  trespass  for  the  taking  and  conversion  of 
a  cow.  The  defendant  justified  as  deputy  sheriff  under  a  writ  of  attach- 
ment in  favor  of  one  Gilson.  The  plaintiff  claims  that  the  cow  was  his 
only  cow  and  therefore  exempt.     The  referee  so  finds  the  fact.] 

The  defendant  relies  on  a  submission  and  award  of  an  arbitrator 
between  the  plaintiff  and  Gilson,  as  a  bar  to  the  action.  It  appears 
that  in  18.')8,  while  the  suit  in  which  the  cows  were  attached  was  pend- 
ing in  the  count}'  court,  to  which  it  had  been  appealed,  Calvin  Robin- 
son, 2d,  and  his  father,  William  Robinson  and  Gilson  executed 
mutual  bonds  of  submission  to  arbitration,  in  pursuance  of  which  an 
award  was  made  in  May,  1859.  The  arbitration  bonds  specify  as  a 
matter  of  difference  submitted,  a  "  disagreement  relative  to  the  sale 
and  purchase,  or  rent  and  occupancy,  of  certain  premises,  wherein  the 
said  Gilson  claims  damages  of  said  Calvin  Robinson,  which  disagree- 
ment has  resulted  in  a  suit  at  law"  (referring  to  the  suit  already  men- 
tioned), and  also  specifying  a  claim  on  the  part  of  the  said  William 
Robinson,  that  Gilson  has,  b}'  deputy  sheriff'  Hawkins,  attached  a 
certain  cow  claimed  by  William  Robinson  as  his  propertv,  for  which 
Robinson  has  a  suit  pending  against  Gilson.  To  this  particular 
description  of  the  matters  submitted  is  added  a  general  clause  of  all 
matters  existing  between  Gilson  and  William  Robinson,  and  between 
Gilson  and  Calvin  Robinson.  The  defendant's  counsel  insists  that, 
under  this  general  clause,  the  plaintiff  was  bound  to  present  the  claim 
eml)raced  in  this  suit  before  the  arbitrator  and  have  it  there  adjudicated, 
and  that  if  he  neglected  to  do  so  he  is  barred  of  all  remedy,  not  onh^ 
as  against  Gilson  but  as  against  this  defendant.  We  recognize  the 
principle  established  by  the  cases  cited  in  argument,  that  under  a 
general  submission  of  all  matters  existing  between  the  parties,  if  a 
party  withholds  a  part  of  his  claims  from  the  arbitration  he  cannot,  as 
a  general  rule,  afterwards  enforce  it  against  the  other  party  to  the  sub- 
mission. Whether  this  rule  is  limited  to  cases  where  a  partv,  in  bad 
faith  and  intentionallv  in  violation  of  his  contract,  withholds  a  claim, 
it  is  not  necessary  to  decide.     Nor  is  it  necessary'  to  decide  what 

'  Parke,  li  ,  Platt,  B.,  and  Martin,  B. 

'  The  statement  of  facts  in  the  opinion  is  abbreviated  and  a  portion  is  omitted. 
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exceptions  there  are  to  this  rule  as  between  the  parties  to  the  submis- 
sion. It  is  sufficient  to  say  that,  in  the  opinion  of  the  court,  the 
neglect  of  the  plaintiff  to  present  this  claim  before  the  arbitrator 
does  rot  operate  to  bar  him  from  his  remedy  against  the  defendant, 
who  was  no  party  to  the  submission.  The  cases  on  this  subject,  in 
which  i'  is  held  that  the  party  is  concluded,  proceed  upon  the  ground 
that  the  party  was  bound,  by  his  contract  of  submission,  to  present  the 
claim  and  have  it  adjudicated  bj-  the  arl)itrator.  We  think  in  this  case 
the  plaintiff  was  not  bound  by  the  submission  to  present  the  claim 
before  the  arbitrator,  but  had  a  right  to  look  to  the  officer  who  actually 
committed  the  trespass.  It  is  true  he  might  have  made  Gilson  liable 
for  the  acts  of  the  officer  if  he  could  have  shown  that  Gilson  directed 
the  officer  to  attach  and  sell  the  particular  cow  in  question,  but  he  was 
not  bound  to  resort  to  him  instead  of  the  officer  for  remedy.  The  sub- 
mission and  award  is  no  bar  to  a  recovery,  without  showing  that  the 
matter  was  submitted  to  and  adjudicated  by  the  arbitrator,  and  this 
the  referee  says  he  does  not  find. 

The  defendant's  counsel  claims  that  the  presumption  is  that  it  was 
presented  to,  and  adjudicated  by,  the  arbitrator,  unless  the  contrary  is 
shown.  This  would  be  so  if  by  the  terms  of  the  submission  it  became 
the  duty  of  the  plaintiff  to  present  it  to  the  arbitrator,  but  not  so  in 
this  case. 


SECTION  VI. 
SURRENDER  AND  CANCELLATION. 


CROSS  V.   POWEL. 

In  the  Common  Pleas,  Trinity  Term,  1596. 
[Reported  in  Croke  Elizabeth,  483.] 

Debt.  The  case  was,  A  deed-poll  was  made  between  Cross  and 
Powel,  whereb}'  Cross  covenants  with  Powel  to  assure  unto  him  such 
land,  and  Powel  by  the  same  deed  covenanted  with  Cross  to  pay  unto 
him  for  it  £40.  Powel  delivered  the  deed  first  to  Cross,  and  Cross 
afterwards  delivered  it  to  Powel.  Cross  brings  debt  for  this  £40. 
And  all  this  matter  being  disclosed  by  pleading,  it  was  thereupon  de- 
murred by  the  defendant,  pretending,  that  by  this  re-delivery  of  the 
deed  unto  him  it  had  lost  its  force.  —  But  all  the  Court  held,  that  it  is 
a  good  deed  to  both  ;  for  here  is  a  writing,  sealing,  a,nd  delivery,  and 
the  delivery  thereof  to  the  defendant  is  not  material :  for  if  a  deed  be 
delivered  to  be  cancelled,  to  the  party  himself,  yet  if  it  be  not  cancelled, 
and  the  other  gets  it  again,  it  remains  a  good  deed.  Wherefore  it  was 
adjudged  for  the  plaintiff. 
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ALBERT'S   EXECUTORS   v.   ZIEGLER'S   EXECUTORS. 

Pennsylvania  Supreme  Court,  1857. 

[Reported  in  29  Pennsylvania  State,  50.] 

Knox,  J.  We  are  of  opinion  that  the  Court  of  Common  Pleas  erred  in 
permitting  the  jury  to  find  under  the  evidence,  that  the  single  bill  upon 
which  this  suit  was  brought,  did  not  truly  express  the  contract  between 
the  parties  to  it. 

There  was  no  evidence  of  either  fraud  or  mistake  in  the  execution 
and  delivery  of  the  instrument,  and  tlierefore  it  could  not  be  contra- 
dicted or  varied  by  parol.  The  plaintiff  has  the  right  to  a  trial  upon 
the  basis  that  the  contract  was  correctly  set  forth  in  the  instrument 
upon  which  the  suit  was  brought.  That  instrument  was  in  the  follow- 
ing words :  — 

"  Know  all  men  by  these  presents,  that  I,  John  Ziegler,  of  Latimore 
township,  Adams  county,  Pennsylvania,  do  promise  to  pay  to  Jacob 
Albert,  of  the  same  place  aforesaid,  the  full  interest  of  $1500,  one 
year  and  every  3'ear  until  the  said  Jacob  Albert's  decease :  I,  John 
Ziegler,  bind  myself,  my  heirs,  executors,  and  administrators  for  the 
same,  it  being  for  value  received,  as  witness  my  hand  and  seal  the  first 
day  of  April,  a.  d.  1833. 

Signed,  "  John  Ziegler,  [l.  s.]  " 

Jacob  Albert  died  on  the  5th  September,  1851 ;  so  that,  according  to 
the  terms  of  the  contract,  the  plaintiff  was  entitled  to  recover  the  inter- 
est on  $1500,  from  the  first  day  of  April,  1833,  to  the  5th  September, 
1851.  But  the  defendant  alleges  that  the  instrument  upon  which  the 
suit  was  brought,  was  cancelled  by  Jacob  Albert  in  his  lifetime  :  first, 
by  an  indorsement  upon  the  back  of  the  paper;  and  second,  by  his  di- 
rection to  have  the  paper  burned. 

The  indorsement  was  witliout  date  and  was  not  signed,  but  was 
proved  to  be  in  the  handwriting  of  the  present  plaintiff,  who  was  the 
executor  and  the  only  person  interested  in  the  estate  of  Jacob  Albert. 
It  was  as  follows :  — 

''This  within  obligation  after  my  decease  shall  be  of  no  effect,  but 
till  then  to  be  and  remain  in  full  force  and  virtue." 

Whether  this  indorsement  was  made  by  the  direction  of  the  testator, 
was  a  question  of  fact  for  the  jury.  If  so  made,  its  legal  effect  was  for 
the  court.  The  plaintiff  asked  the  court  to  instruct  the  jury  that  the 
indorsement,  even  if  proved  to  have  been  made  by  the  holder,  would 
not  amount  to  a  release  of  the  interest  stipulated  to  be  paid  ;  to  wiiich 
an  affirmative  answer  was  given.  This  was  correct.  For  although 
the  bond  could  be  released  in  equity  by  parol,  it  could  only  be  done  by 
delivery  and   upon  sufficient   consideration.     That   natural   love   and 
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affection  is  not  a  sufficient  consideration,  is  conclusively  established  by 
the  cases  of  Kennedy's  Executors  v.  Ware,  1  Barr,  445,  and  In  re 
Campbell's  Estate,  7  Barr,  100.  And  that  there  was  no  delivery  is 
proved  by  the  indorsement  itself,  for  the  bond  was  to  remain  good 
until  Jacob  Albert's  decease. 

The  reason  wh}'  a  parol  release  of  a  sealed  instrument  is  good  in 
equity,  is  because  it  is  there  treated  as  an  agreement  not  to  sue,  and  is 
executed  specifically  by  a  perpetual  injunction.  But  there  must  be  a 
contract  to  release,  founded  upon  a  sufficient  consideration,  otherwise 
it  is  at  the  most  only  an  executory-  gift,  subject  to  the  control  of  the 
donor,  and  which  can  neither  be  enforced  against  him  nor  his  personal 
representative.  It  is  clear,  therefore,  that  the  indorsement  upon  the 
single  bill  was  not  a  valid  release  of  the  debt,  nor  would  the  mere  un- 
executed testamentar}-  direction  for  the  destruction  of  the  instrument 
amount  to  an  extinguishment  of  the  debt.  But  the  cancellation  of  a 
bond,  or  its  delivery  to  the  obligor,  or  even  to  a  stranger,  with  the  in- 
tent that  it  shall  be  cancelled,  amounts  to  an  extinction  of  the  debt: 
Lice^'  V.  Lice}',  7  Barr,  251.  If  therefore  the  jur}'  should  be  satisfied 
upon  another  trial,  that  Jacob  Albert  in  his  lifetime  gave  the  bond  in 
question  to  his  grandson,  Hiram  Albert,  and  told  him  to  burn  it,  it 
would  in  effect  be  cancelled  and  the  debt  extinguished  ;  and  the  subse- 
quent preservation  of  the  bond,  and  the  institution  of  this  suit  upon  it 
by  John  E.  Albert  against  tlie  manifest  intention  and  express  direction 
of  his  father,  would  be  a  fraud  upon  the  estate  of  John  Ziegler,  which 
could  not  be  permitted  to  succeed  in  a  court  of  justice.  If  however 
this  allegation  is  not  satisfactorily  established,  we  see  nothing  in  the 
case,  as  now  presented,  which  would  prevent  the  plaintiff  from  recov- 
ering the  amount  of  his  claim. 

The  indorsement  upon  the  single  bill,  that  it  should  be  of  no  effect 
after  the  holder's  death,  as  well  as  the  declarations  of  Jacob  Albert 
testified  to  by  John  Trump,  Jacob  Furst,  Lewis  Myers,  and  others,  al- 
though not  evidence  to  vary  the  written  instrument,  nor  to  establish  an 
independent  defence,  may  properly  be  received  as  corroborative  to  the 
testimony  of  Nelson  Day.  For  the  often  repeated  declarations  of  the 
plaintiff's  testator,  that  he  did  not  intend  to  claim  anything  upon 
the  bond  from  the  estate  of  his  deceased  son-in-law,  John  Ziegler, 
tends  to  the  more  ready  belief  in  his  direction  for  its  destruction. 
Judgvieiit  reversed  and  venire  de  novo  aioarded} 

1  Surrender  of  a  bond  to  the  obligee  with  intent  to  extingnish  the  ol)li,s;ation  has 
the  intended  effect.  Hurst  v.  Beach,  5  Madd.  351  ;  Beach  v.  Endress,  51  Barb.  570; 
Picot  V.  8auderson,  1  Dot.  309;  Wentz  v.  Dehaven,  1  S.  &  R.  317;  Licej  i'.  Liocy, 
7  Pa.  St.  251. 
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MARSTON,    ADM.,   Appellant,   v.    MARSTON   &  Anothee. 

New  Hampshire  Supreme  Court,  June,  1886. 

[Reported  in  64  New  Havipshire,  146.] 

Appeal,  from  a.  pro  forma  decree  of  the  judge  of  probate,  charging 
the  appellant  with  the  amount  of  two  notes  signed  b}-  Orissa  J,  Pills- 
bury,  two  notes  signed  by  L.  D.  Kelly,  and  one  note  signed  by 
Anson  R.  Marstou,  all  payable  to  his  intestate,  Mercy  Marston. 

Aklrlch  c&  Remich.  for  the  appellant. 

Drew  <&  Jordan  and  H.  Farfiham,  for  the  appellees. 

Smith,  J.^  In  November,  1878,  Mrs.  Marston  made  known  her  de- 
sire and  purpose  to  give  to  her  son  the  plaintiff,  and  to  her  daughter 
Mrs.  Pillsbur}',  the  promissory  notes  which  she  held  against  them. 
That  purpose  she  understandingly  carried  into  effect  by  the  transfer  to 
them  of  the  possession  of  the  notes,  without  condition  or  reservation. 
The  transaction  was  intended  by  her  and  understood  b}-  them  to  be  a 
complete  delivery  of  the  notes,  operating  as  an  absolute  extinguish- 
ment of  all  claim  against  them  as  signers  of  the  notes.  None  of  the 
elements  to  constitute  a  valid  gift  ifiier  vivos  were  wanting.  The  gift 
was  b}'  a  person  competent  to  give,  of  property  she  had  a  right  to 
give,  to  persons  competent  to  receive,  and  was  completed  by  an  abso- 
lute and  unconditional  transfer  of  the  possession  of  the  thing  given. 
The  gift  having  been  perfected  by  delivery  and  acceptance,  became  an 
executed  contract,  founded  in  mutual  consent,  irrevocable  by  the 
donor,  and  the  notes  became  the  absolute  property  of  the  donees. 
Creditors  only  could  interfere,  but  there  is  no  suggestion  that  there 
were  any. 

The  redelivery  of  the  notes  to  Mrs.  Marston  subsequently  on  the 
same  day  was  not  a  revocation  of  the  gift,  for  it  is  found  as  a  fact,  and 
the  paper  drawn  up  by  Mr.  Herbert  and  signed  bj-  her  shows,  that  the 
parties  did  not  understand  that  the  gift  was  revoked,  and  did  not  in- 
tend to  revest  the  title  to  the  notes  in  her,  except  in  the  contingency 
which  has  never  happened.  Nor  was  the  redeliver3'  a  gift  inter  vivos 
from  the  children  to  their  mother ;  the  facts  show  that  was  not  what 
the  parties  intended  ;  and  besides,  a  gift  of  the  donor's  promissory' 
note  may  be  avoided.  If  the  reissue  of  the  notes  was  intended  as 
security  for  their  agreement  to  support  their  mother,  the  answer  is, 
there  was  no  valuable  consideration  for  the  agreement.  3  Pars.  Count. 
362.=^ 

Decree  of  probate  court  reversed. 

1  Most  of  the  statement  of  facts  and  a  portion  of  the  opinion  have  been  omitted. 

2  Surrender  of  a  note  to  the  maker  with  intent  to  extinpui.sh  it  has  the  intended 
effect.  Sherman  v.  Sherman,  3  Ind.  .3.37  ;  Gib.son  v.  Gibson,  l.")  111.  App.  328  ;  Denman 
V.  McMahin,  37  Ind.  241,  246;  Peabody  v.  I'eabody,  59  Ind.  556  ;  Slade  v.  Mutrie,  156 
Ma,4.s.  19;  Stewart  v.  Hidden,  13  Minn.  43;  Vanderbeck  v.  Vanderbeck,  30  N.  J.  K(]. 
265;  Larkin  v.  Hardenbrook,  90  N.  Y.  333;  Jaffray  o.   Davis,  124  N.  Y.  164,  170; 
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DARLAND   v.    TAYLOR. 
Iowa  Supreme  Court,  December  6,  1876. 
[Reported  in  52  Iowa,  503.] 

Day,  J.  [The  plaintiff  as  administrator  of  Alsej  Darland  sues  for 
the  price  of  a  certain  piece  of  land  sold  by  her  to  the  defendant.  Prom- 
issory notes  were  given  by  the  defendant  for  this  money,  but  shortly 
before  her  death  Alsey  Darland  destroyed  the  notes,  and  informed  her 
son  of  tlie  fact,  and  that  she  had  done  it  because  she  did  not  want  the 
defendant  to  huvf.  tliose  notes  to  pay  on  her  death.  There  was  no  evi- 
dence that  the  defendant  knew  of  the  destruction.  The  court  below 
gave  judgment  for  the  plaintiff.]  ^ 

The  court  grounded  the  opinion  that  the  declaration  of  the  donor  is 
in  itself  insufficient  to  establish  a  gift  Burne^'  v.  Ball,  24  Ga.,  565. 
What  is  there  said  upon  the  snliject  is  as  follows  :  "  Our  opinion  is  that 
the  declarations  of  the  donor  that  he  had  given  are  always  admissible 
in  evidence  in  cases  of  this  soit.  We  have  heretofore  held,  and  still 
hold,  that  the}'  are  insufficient  of  themselves  to  establish  a  gift.  To 
constitute  a  good  and  valid  gift  there  must  be  a  deliver}',  actual  or  con- 
structive, or,  as  it  is  termed  sometimes,  symbolical,  or  a  writing."  It 
is  evident  from  the  foregoing  that  the  court  simply  determined  that  the 
declarations  of  a  donor  that  he  had  made  a  gift  are  not  sufficient  with- 
out some  proof  of  delivery,  actual  or  constructive.  It  is  not  held,  nor 
intimated,  that  the  declaration  of  the  donor  is  not  admissible  to  estab- 
lish the  facts  from  which  a  deliver}'  may  be  inferred.  That  such  facts 
may  be  established  by  the  declaration  of  the  donor  we  do  not  doubt. 

The  court  further  held  that  there  was  no  delivery  or  acceptance  of 
the  gift,  and  that  both  are  necessary.  The  authorities  hold  that  the 
delivery  may  be  actual  or  symbolical.  In  Granigan  v.  Arden,  10  John- 
son, 292,  a  father  bought  a  ticket  in  a  lottery,  which  he  declared  he 
gave  to  his  daughter,  and  wrote  her  name  upon  it.  After  the  ticket 
had  drawn  a  prize  he  declared  that  he  had  given  the  ticket  to  his  child, 
and  that  the  prize  money  was  hers.  This  was  held  sufficient  to  author- 
ize a  jury  to  infer  all  the  formality  requisite  to  a  valid  gift,  and  that 
the  title  to  the  money  was  complete  and  vested  in  the  daughter.  In 
Gardner  v.  Gardner,  22  Wendell,  525,  a  debt  contracted  by  the  wife 
was  held  to  be  discharged,  as  a  gift,  causa  mortis,  by  the  husband's 
destroying  the  bond,  the  evidence  of  the  debt,  and  declaring  that  the 
money  was  hers.     See,  also,  Blaisdel  v.  Locke,  52  N.  H.  238. 

In  llillebrantr.  Brewer,  8  Texas,  45,  where  the  father  branded  cer- 
tain callie  in  his  son's  name,  and  recorded  the  brand,  it  was  held  suf- 

Keut  V.  Ucyiiolils,  8  IIuii,  5.59;  Bridgers  r.  Hiitchiiis.  11  Ired.  68;  Melvin  v.  Bullard, 
82  N.  C.  3.J ;  Dittoe's  Adiii.  v.  Cluiiey's  Ex  ,  22  dliio  St.  4.J6 ;  Ellsworth  v.  Fogg,  3!> 
Vt.  355;  Lei's   Kx.  r.  Boak,  11  Gratt.  182. 

^  The  statement  of  facts  in  the  opiniou  has  been  abbreviated. 
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ficient  to  establish  a  symbolical  delivery.  The  destruction  of  the  notes, 
together  with  the  repeated  declarations  of  the  deceased  that  she  did 
not  intend  the  defendant  to  pay  the  debt,  constitute  a  sufficient  deliv- 
ery under  the  authorities  cited.  As  the  gift  was  for  the  benefit  of  the 
donee  and  coupled  with  no  condition,  his  acceptance  of  it,  from  all  the 
circumstances  proved,  in  the  absence  of  any  opposing  testimony,  must 
be  presumed.     Blaisdel  v.  Locke,  52  K  H.  238  (244). 

The  court  further  held  that  the  gift  was  made  by  the  donor  in  appre- 
hension of  death  before  morning,  and  that,  as  she  did  not  die,  there 
was  a  revocation  of  the  gift.  The  evidence  does  not  at  all  sustain  the 
position  that  the  gift  was  intended  to  be  operative  only  in  the  event  of 
the  death  of  the  donor  before  morning.  Upon  the  contrary  the  evi- 
dence clearly  shows  that  the  deceased  desired  to  discharge  the  defen- 
dant from  liability  upon  the  notes,  and  that  the  destruction  of  the  notes 
was  made  at  the  time  in  question  because  she  feared  that  she  might 
die  before  morning,  and  thus  be  prevented  from  discharging  the  defend- 
ant as  she  desired.  Afterward,  and  during  her  last  sickness,  and  but 
a  short  time  before  death,  the  deceased  declared  that  she  had  destroyed 
the  notes  so  that  W.  H.  Taylor  would  get  the  property,  and  that  she 
intended  him  to  have  it.  There  was  not,  we  think,  any  revocation  of 
the  gift. 

The  evidence  we  think  establishes  a  completed  and  valid  gift,  causa 
mortis,  of  the  amount  of  the  notes  in  question. 

Heversed. 


SECTION   VII. 
ALTERATION. 


HENRY   PIGOT'S   CASE. 

In  the  King's  Bench,  Trinity  Term,  1614. 

[Reported  in  1 1  Coke,  26ft.] 

Benedict  Winchcombe,  Esq.  brought  an  action  of  debt  against 
Ilenry  Pigot  which  was  entered  Trin.  11  Jac.  Regis,  Rot.  566,  in  Banco 
Regis  on  a  bond  made  to  the  plaintiff  in  £60  2  Martii,  anno  8  Jac. 
Regis.  The  defendant,  without  demanding  oyer  of  the  bond  or  con- 
dition, pleaded  non  est  factum.  And  the  jury  gave  a  special  verdict 
to  this  effect,  that  the  bond  was  made  to  the  plaintiff  in  the  same 

^  Destruction  of  a  note  operates  .^s  a  disch.arf^e  of  tlie  maker.  Gilbert  v.  Weth- 
erell,  2  Sim.  &  St.  358  ;  McDonald  v.  .lackaon,  .56  Iowa,  643  ;  Fisher?;.  Mershon,  3  Ribb, 
527;  Van  Auken  v.  Hornbeck,  2  Green,  178;  Blade  v.  Noland,  12  Wend.  173.  So  of 
a  bond,  Gardner  v.  Gardner,  22  Wend.  526;  Bond  v.  Bunting,  78  Pa.  210,  218; 
Rees  V.  Rees,  11  Rich.  Eq.  86. 


SECT.    VII.]  PIQOT'S   V.   CASE.  657 

manner  as  he  had  declared,  and  found  the  bond  in  these  words,  Nove- 
rint  universi  per  prsesentes  nos  Georgium  Watkins  Generos'  Henricum 
Pigot  do  civitate  Oxon'  Draper,  et  Johannem  Pyine  de  eadera  civitate, 
Cordwayner,  teneri  et  firmiter  obligari  Benediclo  Wiiichcomlie  Armig' 
in  60  libris,  &c.  And  in  truth  the  plaintiff  was  Sheriff  of  the  county 
of  Oxford ;  and  the  condition  of  the  bond  was,  that  the  said  George 
Watkins  should  appear  in  the  King's  Bench  inense  JPaschce  to  answer 
to  George  Cottle  in  a  plea  of  trespass  ;  and  that  the  said  bond  was 
delivered  by  the  said  Henry  Pigot  as  his  deed  to  the  use  of  the  plaintiff; 
and  that  after  the  deliver}'  of  the  said  deed  haec  verba  sequentia,  vide- 
licet (Vicecom'  Comitatus  Oxon')  insert'  et  interlineat'  fuerunt  in  eodem 
scripto  post  praedicta  verba  (Benedicto  Winchcombe  Armig')  et  ante 
prredicta  verba  (in  sexaginta  libris)  super! us  in  obligatione  praedicta 
meutionat',  sine  notitia,  Anglice  the  privity,  sen  mandat'  praedict' 
Benedicti,  et  utrura  super  tota  materia,  &c.  videbitur  justic'  et  cur'  hie 
quod  scriptum  praed'  sit  factum  praed'  Henrici  necne  iidem  jur'  penitus 
ignorant,  et  petunt  advisamentum  cur'  hie,  &c. 

And  in  this  case  these  points  were  resolved  :  1.  When  a  lawful  deed 
is  rased,  whereb}'  it  becomes  void,  the  obligor  may  plead  noti  est  fac- 
tum, and  give  the  matter  in  evidence,  because  at  the  time  of  the  plea 
pleaded,  it  is  not  his  deed. 

Secondly,  it  was  resolved,  that  when  any  deed  is  altered  in  a  point 
material,  b}'  the  plaintiff  himself,  or  by  any  stranger,  without  the 
privit}'  of  the  obligee,  be  it  by  interlineation,  addition,  rasing,  or  by 
drawing  of  a  pen  through  a  line,  or  through  the  midst  of  any  material 
word,  that  the  deed  thereby  becomes  void :  as  if  a  bond  is  to  be  made 
to  the  Sheriff  for  appearance,  &c.  and  in  the  bond  the  Sheriff's  name  is 
omitted,  and  after  the  delivery  thereof  his  name  is  interlined,  either  by 
the  obligee  or  a  stranger,  without  his  privity,  the  deed  is  void :  so  if 
one  makes  a  bond  of  £10  and  after  the  sealing  of  it  another  £10  is 
added,  which  makes  it  £20,  the  deed  is  void  :  so  if  a  bond  is  rased,  by 
which  the  first  word  cannot  be  seen,  or  if  it  is  drawn  with  a  pen  and 
ink  through  the  word,  although  the  first  word  is  legible,  yet  the  deed  is 
void,  and  shall  never  make  an  issue,  whether  it  was  in  any  of  these 
cases  altered  by  the  obligee  himself,  or  by  a  stranger  without  his  priv- 
ity. So  if  the  obhgee  himself  alters  the  deed  bv  anv  of  the  said  ways, 
although  it  is  in  words  not  material,  yet  the  deed  is  void  :  l)ut  if  a 
stranger,  without  his  privit}',  alters  the  deed  by  any  of  tl)e  said  ways 
in  an}'  point  not  material,  it  shall  not  avoid  the  deed.  Vide  Dyer,  9 
Eliz.  fol.  261  b.  And  therefore  in  the  principal  case,  the  addition  made 
by  a  stranger,  without  the  privity  of  the  plaintiff,  being  in  a  point  not 
material  for  anything  that  appears  to  the  court ;  for  this  cause,  judg- 
ment was  given  for  the  plaintiff ;  and  so  you  will  the  better  understand 
the  book  in  14  H.  8,  fol.  25  b. 

And  in  this  case  it  was  moved  at  the  bar,  when  a  deed  shall  be  good 
in  part,  and  void  in  part :  as  to  that,  I  conceive,  there  is  a  difference 
when  a  deed  is  void  ab  initio,  and  when  it  becomes  void  by  misfeasance 
VOL.  II.  —  42 
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ex  post  facto.  Also  there  is  a  difference  when  the  deed,  which  is  void 
in  part  ah  initio,  doth  consist  upon  the  entirety,  and  when  upon  divers 
several  clauses  :  and  in  these  also  there  is  a  difference,  when  the  sev- 
eral, clauses  are  absolute  and  distinct,  and  when  they  are  several,  and 
yet  the  one  has  dependency  upon  the  other. 

As  to  the  first,  it  is  unanimously  agreed  in  14  H.  8,  25,  26,  &c.  that 
if  some  of  the  covenants  of  an  indenture,  or  of  the  conditions  indorsed 
upon  a  bond,  are  against  law,  and  some  good  and  lawful;  that  in  this 
case,  the  covenants  or  conditions  which  are  against  law  are  void  ah 
initio,  and  the  others  stand  good.^ 

But  if  a  deed  contains  divers  distinct  and  absolute  covenants,  if  any 
of  the  covenants  are  altered  by  addition,  interlineation,  or  rasure,  this 
misfeasance  ex  post  facto.,  avoids  the  whole  deed,  as  it  is  held  in  14  H. 
8,  25,  26.  For  although  the}'  are  several  covenants,  yet  it  is  but  one 
deed,  3  H.  7,  fol.  5,  a.  If  two  are  bound  in  a  bond,  and  afterwards  the 
seal  of  one  of  them  is  broken  off,  this  misfeasance  ex  post  facto  avoids 
the  whole  deed  against  both.  Vide  the  case  of  Matthewson,  Mich.  39 
&  40  Eliz.  in  the  Fifth  Part  of  my  Reports,  fol.  23  a.^ 


DAVIDSON,  Public  Officer,  &c.  v.  COOPER  &  BRASSINGTON. 

In  the  Exchequer  Chamber,  July  6,  1844. 

[Reported  in  13  Meeson  Sf  WeLsby,  343.] 

Lord  Denman,  C.  J.  This  was  a  declaration  in  assumpsit  on  a 
written  guarantee,  to  which  one  defendant  pleaded,  that,  while  the 
guarantee  was  in  the  plaintiff's  hands,  it  was,  without  the  defendant's 
consent  or  knowledge,  materially  altered  by  the  addition  of  two  seals 
opposite  the  names  of  the  defendant  and  the  other  part}'  to  it,  whereliy 
its  apparent  nature  and  effect  were  wholly  altered.  Issue  being  taken 
on  this  plea,  the  jury  found  it  was  so  altered  ;  and  judgment  has  been 
given  by  the  Court  of  Exchequer  for  the  defendant,  after  having  dis- 
charged a  rule  for  judgment,  non  obstante  veredicto,  upon  argument. 

After  much  doubt,  we  think  the  judgment  right.  The  strictness  of 
the  rule  on  this  subject,  as  laid  down  in  Pigot's  Case,  can  only  be 
explained  on  the  principle  that  a  party  who  has  the  custody  of  an 
instrument  made  for  his  benefit,  is  bound  to  preserve  it  in  its  original 
state.     It  is  highly  important  for  preserving  the  purity  of  legal  instiu- 

^  Portion  of  tfift  rasfi  is  horc  omitted. 

2  111  Bavly  V.  Garford,  March,  12.5,  the  seals  of  two  obligors  on  a  joint  and  several 
bond  liad  been  ealen  by  mice  and  rats,  but  the  seal  of  the  defendant's  testator  Iiad  not 
been.  The  court  "  did  strongly  incline  that  judgment  ought  to  bo  given  for  the 
defendant,  and  their  reason  was  that  if  the  obligee  by  his  act  or  own  lachesse  dis- 
charge one  of  the  obligors,  wliere  they  are  jointly  and  severally  bound,  that  the  same 
discliarges  them  all,  but  gave  day  for  the  further  debating  of  the  case,  for  that  this 
was  the  first  time  it  was  argued." 
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ments  that  this  principle  should  be  borne  in  mind,  and  the  rule  adhered 
to.  The  party  who  may  suffer  has  no  right  to  complain,  since  there 
cannot  be  any  alteration  except  through  fraud,  or  laches  on  his  part. 
To  sav  that  Pigot's  Case  has  been  ovei  ruled,  is  a  mistake  ;  on  the  con- 
trary, it  has  been  extended  :  the  authorities  establishing,  as  common 
sense  requires,  that  the  alteration  of  an  unsealed  paper  will  vitiate  it. 
Upon  the  doubt  whether  this  instrument  is  altered,  because  it  remains 
exactly  as  it  was  when  signed,  but  only  something  is  added  near  to  the 
signatures  of  the  defendants,  we  may  observe,  that  that  addition  gives 
a  different  legal  character  to  the  writing,  and  would,  if  made  with  the 
consent  of  all  interested,  completely  change  the  nature  of  the  relation 
towards  each  other  of  the  parties  to  it,  and  the  remedies  upon  it.  The 
observation  that  a  deed  is  not  made  In*  sealing,  but  by  deliver}-,  does 
not  appear  to  touch  the  argument,  for  no  addition,  erasure,  or  inter- 
lineation, after  execution,  makes  the  actual  i  jstrument  different  in  legal 
effect  from  what  it  was;  the  original  document  ma}'  be  perfectly  visible 
through  the  attempt  to  disguise  it,  but  a  different  appearance  is  pro- 
duced. The  truth  cannot  be  known  from  inspection,  but  would  require 
to  be  established  b}'  evidence,  and  this  through  some  default  of  the 
person  to  whose  care  it  was  consigned,  and  who  would  be  possessed  of 
a  superior  legal  remedy  if  the  altered  writing  could  be  imposed  on  the 
contractor  as  genuine.  We  are  therefore  of  opinion,  both  upon  prin- 
ciple and  authority,  that  this  judgment  must  be  affirmed. 

Judgment  affirmed} 


SECTION  VIII. 
MERGER.2 


HIGGENS'S   CASE. 
In  the  Common  Pleas,  Michaelmas  Term,  1605. 

^Reported  in  6  Coke,  44  6.] 

In  debt  by  Randal  and  his  wife  executrix  of  Themilthorp  against 
Higgens,  on  a  bond  made  to  the  testator,  the  defendant  pleaded  that 

^  The  rule  in  Pigot's  Case  wa.s  applied  to  bills  of  exchange  and  promissory  notes 
in  Master  and  Miller,  4  T.  R.  320,  2  H.  Bl.  141,  and  has  been  frequently  applied  to 
such  instruments.     See  Ames  Cas.  B.  &  N.,  I.  447,  Bills  of  Exchange  Act,  §  64. 

In  the  United  States,  alteration  by  a  stranger  has  been  held  not  to  avoid  a  con- 
tract. Ames  Cas.  B.  &  N.,  I.  447  ;  2  Am.  &  Eng.  Encyc.  of  Law  (2d  ed),  214.  The 
Negotiable  Instruments  Law  (§  124)  has,  however,  copied  the  English  rule.  See  16 
Harv.  L.  Rev.  260. 

The  rule  against  alteration  is  applicable  to  simple  written  contracts.  Powell  v. 
Divett,  15  East,  29;  Forshaw  v.  Chabert,  3   Brod.  &  B.  1.^6;  Nichols  v.  Johnson,  10 


2  See  20  Am.  &  Eng.  Encyc.  of  Law  (2d  ed.),  596-600. 
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1  he  testator  in  vit^  sua  in  curia  de  Banco  hie  recuperavit  debitum 
IMjcdictum,  ac  60s.  pro  daiunis  (without  alleging  an\-  execution), 
quod  quidem  recordum  recuperationis,  was  removed  extra  Bancum 
per  \n\  de  errore  coram  Rege,  &  ibidem  remanet  minime  reversatum 
sen  adnullatum  ;  and  thereupon  it  was  demurred.  And  it  was  objected, 
that  if  a  man  recovers  debt  on  a  bond,  or  rent  on  a  lease  for  years,  it 
i ;  at  the  plaintiffs  election  to  sue  execution  on  that  judgment,  or  to 
luive  a  new  action;  and  that  for  divers  reasons.  1.  By  the  judgment, 
the  deed  or  rent  is  not  changed,  but  continues  a  deed  and  a  rent  not- 
withstanding the  judgment ;  as  if  a  man  lie  indebted  in  arrearages  on 
accompt,  and  takes  a  bond  for  the  payment  of  them,  yet  he  ma}-  have 
an  action  on  the  one  or  the  other,  as  it  is  agreed  in  11  H.  4  and  Mich. 

2  Jac.  Rot.  3272,  in  this  court,  in  debt  b\'  Richard  Branthwait  against 
Sir  William  Cornwalleys  the  younger,  on  a  bond  for  payment  of  mone}', 
the  defendant  pleaded  in  bar,  quod  querens  post  diem  solutionis 
2'jecunioe,,  and  before  the  purchase  of  the  writ  did  accept  of  a  statute- 
staple  for  the  same  debt,  and  in  full  satisfaction  of  the  bond,  on  which 
the  plaintiff  demurred :  and  it  was  adjudged  for  the  plaintiff.  For 
although  he  had  taken  a  statute  for  the  same  debt,  which  is  a  matter 
of  record,  and  of  a  higher  nature  than  the  bond  is,  yet  the  bond  did 
remain  in  force  ;  and  it  was  in  the  plaintiffs  election  to  take  his  action 
or  remedy  on  the  one  or  the  other.  2.  It  was  olijected,  that  it  would 
be  against  reason  to  compel  the  plaintiff  to  sue  execution  on  tiie  first 
judgment,  for  perhaps  the  plaintiff  knows  that  the  first  judgment  is 
erroneous,  or  that  he  has  recovered  by  false  oath,  in  which  case  the 
judgment  is  reversable  by  error,  or  attaint,  and  therefore  if  he  should 
sue  execution  it  would  be  in  vain  ;  for  he  ought  to  restore  (when  the 
judgment  is  reversed)  all  that  which  he  has  received.  3.  It  was  ob- 
jected, if  in  debt  on  a  bond  the  defendant  denies  his  deed,  and  it  be 
found  his  deed,  in  that  case  the  deed  shall  be  delivered  to  the  plaintiff, 
and  the  reason  is,  to  the  end  that  he  may  have  a  new  action  if  he  will : 
but  if  it  be  found  not  his  deed,  the  deed  ought  always  to  remain  in 
court,  till  the  plaintiff  has  reversed  the  judgment.  Vide  9  E.  4,  50  a,  b. 
4.  If  two  be  bound  in  a  bond  jointly  and  severally,  and  the  obligee  re- 
covers against  one  of  them  on  this  bond,  the  nature  of  the  bond  is  not  so 
changed  by  this  recovery  but  he  may  on  tiie  same  bond  have  an  action 
against  the  other.  But  it  was  resolved,  that  as  long  as  the  judgment 
remains  in  force,  he  cannot  have  a  new  action  upon  the  same  bond  ; 
for  as  he  who  has  a  debt  !)}•  simple  contract,  and  takes  a  bond  for  the 
same  debt,  or  an}'  part  of  it,  the  contract  is  determined,  3  II.  4,  17  b, 
11  H.  4,  79,  b,  9  E.  4,  50,  b,  51,  a.     So  when  a  man  has  a  debt  on  a 

Conn.  192;  Baxter  v.  Camp,  71  Conn.  24.5  ;  Johnson  v.  Brown,  51  Ga.  498;  Kh'ne  v. 
llaymond,  70  Ind.  271  ;  Andrews  v.  Burdick,  G2  Iowa,  714,  720  ;  Davi.s  v.  Camphell  9,3 
Iowa,  .')24;  Lee  f.  Alexander,  9  B.  Mon.  2.')  ;  Osgood  c.  Stevcn.son  14.}  Mas.s.  .399  ;  Con- 
Haul  I'.  Sheldon,  3.5  Nel).  247;  Meyer  v.  Ilnneke,  55  N.  Y.  412;  Martin  v.  Tradesmen's 
In.s.  Co.,  101  N.  Y.  498;  Cline  v.  Goodiile,  23  Oreg.  406;  American  Pub  Co.  v. 
Fisher,  10  Utah,  147;  Schwalm  v.  Mclntyre,  17  Wis.  232. 
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bond,  and  by  ordinary  course  of  law  has  judgment  thereon,  the  con- 
tract by  specialty  which  is  of  an  inferior  nature,  is  by  judgment  of  law 
changed  into  a  matter  of  record,  which  is  of  a  higher  nature.  2.  If  he 
who  recovers  may  have  a  new  action  and  a  new  judgment  he  ma}-  have 
infinite  actions,  and  infinite  judgments  to  the  perpetual  vexation  ami 
charge  of  the  defendant  and  ifijinitum  in.  Jure  reprobatur.  3.  On  every 
jutlgment  the  defendnnt  shall  he  amei'ced,  and  if  he  be  a  duke,  marquis, 
earl,  viscount  or  banju.  he  shall  be  amerced  to  one  hundred  shillings, 
and  so  the  defendant  might  be  infinitely  amerced  on  one  and  the  same 
obligation,  which  would  be  mischievous,  and  interest  reipnblicce  ut  Jit 
Jiids  litiiim.  And  if  a  man  has  a  lil)erty  I13'  prescription,  and  takes 
letters  patent  thereof,  the  matter  of  record  drowns  the  prescri})tion 
which  was  the  inferior,  as  it  is  held  in  33  H.  8  Br.  Prescription  102. 
Vicfe  10  H.  7,  21,  a,  h.  &  24,  b,  2  E.  4,  14,  b,  22  H.  6,  56,  8  H.  4,  16, 
34  H.  6,  26,  &c.  And  if  a  man  has  an  annuity  by  deed  or  prescrip- 
tion, and  brings  his  writ  of  annuity  and  has  judgment  so  long  as  this 
judgment  doth  remain  in  force,  he  shall  never  have  a  writ  of  annuity 
(although  it  be  an  annuit}-  of  inheritance),  but  a  Sc.fac.  on  that  judg- 
ment;  because  the  matter  of  the  specialty  or  prescription,  is  by  the 
judgment  altered  into  a  thing  of  a  higher  nature.  Vide  37  H.  6,  13,  b, 
judgment  in  an  action  of  forgery  of  a  false  deed,  is  a  good  bar  in 
another  action  on  the  same  forger}-.  But  if  recovery  be  in  debt  on  a 
bond  in  the  county  by  justices,  there,  notwithstanding  such  judgment, 
the  plaintiff  may  have  an  action  of  debt  on  the  bond  in  a  court  of 
record  ;  for  the  county  court  is  not  of  record,  and  therefore  the  bond 
is  not  changed  into  anything  of  a  liigher  nature  ;  but  so  long  as  such 
judgment  remains  in  force  the  plaintiff  shall  not  have  another  action  by 
justices  in  the  same  court  for  the  infinite  vexation  of  the  part}',  as  hath 
been  said. 

And  as  to  the  said  case  of  Branthwait  it  was  agreed  to  be  good  law ; 
for  a  statute-staple,  or  bond  in  the  nature  thereof,  is  but  a  bond  re- 
corded, and  one  bond,  be  it  of  record,  or  not  of  record  cannot  merge 
another.  Also  a  bond,  and  bond  in  the  nature  of  a  statute-staple  are 
two  distinct  liens,  made  b}-  assent  of  the  parties  without  process  of 
law,  whereof  the  one  hath  no  dependency  on  the  other.  But  in  an 
action  brought  on  a  bond,  the  suit  is  grounded  on  the  bond,  as  a  build- 
ing upon  a  foundation  ;  and  the  plaintiff  hath  judgment  to  recover  the 
debt  due  b}'  the  bond  ;  so  that  b}-  judicial  proceeding,  and  act  in  law, 
the  debt  due  by  the  bond  is  transformed  and  metamorphosed  into  a 
matter  of  record  ;  and  judgment  in  a  court  of  record  is  of  a  higlu-r 
nature  than  a  statute-staple,  statute  merchant,  or  any  recognizance 
acknowledged  by  assent  of  the  parties,  without  judicial  proceeding. 
And  as  to  the  objection  which  was  made,  that  perhaps  the  recover}'  is 
erroneous;  to  that  it  was  answered,  that  that  was  the  plaintiff's  fault, 
and  although  it  be  erroneous,  yet  so  long  as  it  remains  in  force,  it 
ought  to  be  executed  ;  and  when  it  is  reversed,  then  the  obligee  is 
restored  to  his  new  action  on  the  bond.     And  it  is  true,  that  in  old 
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books,  after  judgment  given  in  an  action  of  debt  on  a  bond  ;  the  bond 
shall  be  damned,  because  the  dut}'  was  changed  into  another  nature, 
and  tliat  was  the  true  reason  of  the  old  books,  and  not  the  reason 
which  Brook  supposes  in  abridging  the  case  of  11  H.  4,  Faits  19,  that 
otherwise  the  obligee  might  again  recover  thereupon.  And  therewith 
agree  9  E.  4,  51,  a,  7  H.  4,  39,  b,  11  H.  4,  73,  b,  45  E.  3,  11,  &c. 
And  the  court  had  consideration  of  the  book  in  17  E.  3,  24,  where 
Edward  Devon  brought  an  action  of  debt  on  a  bond  of  £20  against 
Richard  Scot,  who  pleaded,  that  before  the  mayor  and  bailiffs  of  New- 
castle upon  Tine,  the  plaintiff  by  plaint  on  the  same  bond,  recovered 
and  had  execution  ;  and  there,  because  the  defendant  did  not  procure 
the  bond  to  be  damned,  the  plaintiff  had  judgment  to  recover  again, 
notwithstanding  the  former  judgment  and  execution.  And  there  Shard 
said  to  the  defendant,  see  now  the  deed  be  damned.  But  the  court 
said,  that  that  judgment  was  given  because  it  was  the  defendant's  foil}' 
that  the  deed  was  not  damned  on  the  former  judgment.  For  in  the 
time  of  E.  3,  R.  2,  and  H.  4,  it  was  held,  that  when  a  man  did  recover 
on  a  bond,  that  the  bond  (as  hath  been  said)  should  be  damned. 
Wherein  the  content  and  quietness  of  men  in  old  times  ought  to  be 
observed,  that  when  judgment  was  given  against  them  by  course  of 
law,  they  were  satisfied  therewith,  without  prying  with  eagles'  ej'es  into 
matters  of  form,  or  the  manner  of  proceeding,  or  of  the  trial,  or  insuffi- 
cienc}'  of  the  pleading,  &c.  to  the  intent  to  find  error  to  force  the  part}' 
to  a  new  suit,  and  himself  to  a  new  charge  and  vexation.  But  since 
men  became  more  contentious,  and  not  satisfied  with  any  trial  or  judg- 
ment, but  writs  of  error  and  attaints  (which  in  old  times  were  rare,  and 
especially  writs  of  error)  were  so  frequent,  as  of  more  late  time  they 
were,  the  judges  thought  it  dangerous  to  cancel  the  deed,  either  wliere 
the  plaintiff  recovered,  or  where  he  was  barred  by  judgment,  for  in 
both  cases  the  judgment  might  be  reversed  by  error  or  attaint,  and 
therefore  the  reason  or  cause  of  the  said  judgment  in  17  E.  3  is  now 
changed,  and  there  is  not  any  question  but  judgment  and  execution 
upon  a  bond,  is  a  good  bar  in  a  new  action  thereupon;  and  there- 
fore the  said  Vjook  of  17  E.  3  is  not  to  be  urged  against  this  judg- 
ment. Also  the  court  said,  that  if  a  man  brings  an  action  of  debt 
on  a  bond,  and  is  barred  by  judgment,  so  long  as  the  judgment  stands 
in  force,  he  cannot  have  a  new  action  :  pari  ratione  when  he  hath 
judgment  in  an  action  on  the  same  bond  so  long  as  the  judgment 
stands  in  force,  he  shall  not  have  a  new  action.  And  as  to  the  case 
which  has  been  objected,  that  where  two  are  bound  jointly  and  sever- 
ally, and  the  obligee  has  judgtnent  against  one  of  them,  that  yet  he 
may  sue  tlie  other,  it  was  well  agreed.  For  against  him  the  nature  of 
the  bond  is  not  changed,  for  notwithstanding  the  judgment,  he  may 
plead  that  it  is  not  his  deed.  And  afterwards  in  the  case  at  bar,  judg- 
ment was  given  against  the  plaintiff,  and  the  doubt  in  9  E.  4,  50,  b, 
51,  a,  where  this  matter  is  very  well  debated  on  both  sides,  well 
resolved. 
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WILLIAM   RUNNAMAKER   v.    HENRY   CORDRAY. 

Illinois  Supreme  Couut,  June  Teum,  1870. 
[Reported  in  54  Illinois,  303.] 

Writ  of  Error  to  the  Circuit  Court  of  Jasper  count}' ;  the  Hon. 
HiKAM  B.  Decius,  judge,  presiding. 

The  opinion  states  the  case. 

Mr.  John  H.  Halley,  for  the  plaintiff  in  error. 

Mr.  W.  B.   Cooper,  for  the  defendant  in  error. 

Mr.  Justice  Walker  deHvered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  by  plaintiff  in  error  in  the  Jas- 
per circuit  court,  against  defendant  in  error.  A  declaration  was  filed 
containing  the  common  counts ;  he  also  sued  out  a  writ  of  attachment. 
At  the  return  term,  defendant  filed  the  plea  of  nil  debit,  and  issue  was 
joined.  The  cause  was  submitted  to  and  tried  by  the  court,  without 
the  intervention  of  a  jury,  b}'  consent  of  the  parties.  On  the  trial, 
plaintiff  in  error  proved  that  soon  after  defendant  in  error  came  to  the 
count}',  the  transcript  of  a  judgment  from  a  justice  of  the  peace  in  the 
State  of  Oliio,  against  defendant  in  error,  was  presented  to  him,  and 
that  he  promised  to  pay  it,  but  soon  afterwards,  said  it  was  unjust,  but 
he  would  pay  it;  and  again,  that  he  would  pa}'  it  as  soon  as  he  could. 
He  also  introduced  evidence,  that  defendant  bad  said  to  different  per- 
sons, that  the  judgment  had  followed  him,  and  that  he  wanted  to  place 
his  property  in  their  hands  to  avoid  its  payment. 

He  then  offered  to  read  the  transcript  of  a  judgment  for  $130.50  and 
costs  against  defendant  in  error,  rendered  by  a  justice  of  the  peace  of 
Coshockton  county,  in  tlie  State  of  Ohio,  in  evidence,  but,  on  objection, 
it  was  rejected  by  the  court;  and  thereupon  the  court  rendered  a  judg- 
ment for  defendant  in  error  for  costs.  Plaintiff  entered  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  brings  the  record  to  this  court 
and  asks  a  reversal. 

The  first  question  presented,  is,  whether  plaintiff  could  recover  on 
the  verbal  promise  of  defendant  to  pay  the  judgment.  Such  a  promise 
is  without  consideration,  and  cannot  increase  or  change  the  liability  of 
the  debtor.  The  recovery  of  the  judgment  imposes  the  obligation  to 
pay,  and  that  obligation  is  in  nowise  increased  or  changed  by  the 
verbal  promise.  The  verbal  promise  does  not  extinguish  the  binding 
force  of  the  judgment.  It  remains  unimpaired.  Nor  does  the  promise 
create  a  new  debt  or  undertaking  of  binding  force.  If  debt  or  assump- 
sit could  be  maintained  on  such  a  promise,  an  action  could  still  be 
maintained  on  the  judgment,  thus  giving  two  causes  of  action  for  one 
debt. 

Nor  can  the  original  consideration,  upon  which  the  judgment  was 
rendered,  be  recovered  under  the  common  counts. 

That  consideration  was  merged  and  extinguished  by  the  higher  se- 
curity and  obligation  of  record  —  the  judgment.     If  it   were  not  so, 
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then  several  actions  might   be  maintained   in  different  forms,  at  the 
same  time,   for  the  same  debt. 

Lastly,  it  is  urged  that  the  court  erred  in  rejecting  the  record  of  the 
judgment  as  evidence.  It  is  a  familiar  rule,  that  the  allegation  and 
proof  must  correspond  ;  and  we  are  at  a  loss  to  perceive  how  a  judg- 
ment can  support  the  money  counts  in  debt.  A  judgment  may  be 
declared  on  as  such,  but  it  cannot  be  evidence  of  mone}'  had  and  re- 
ceived, loaned,  paid  out  and  expended,  or  of  an  account  stated.  It  is 
onl}'  the  finding  b}-  a  court,  that  one  person  owes  another  a  certain 
specified  sum  of  money,  and  a  sentence  that  it  be  collected  from  the 
debtor.  We  have  searched  in  vain  to  find  a  precedent  for  such  a  re- 
cover}', counsel  have  referred  to  none,  and  it  is  believed  that  none  ex- 
ists. To  recover,  plaintiff  in  error  should  have  declared,  in  the  usual 
manner,  in  debt  on  the  judgment,  and  then  produced  a  transcript, 
properl}'  authenticated,  as  evidence.  We  perceive  no  error  in  this 
record,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Assumpsit  by  Elbridge  F.  Bacon  against  William  Reich  for  goods 
sold  and  delivered.  From  a  judgment  for  defendant,  plaintiff  brings 
error.     Affirmed. 

Bacon  &  Palmer,  for  appellant. 

J^ouis  C  M  urzer,  for  appellee. 

Hooker,  J.  The  defendant  recovered  a  judgment  against  the 
Architectural  Iron  &  Wire  Works  for  a  breach  of  a  contract.  He 
was  afterwards  sued  by  the  assignee  of  the  iron  works  for  the  price 
of  the  articles  furnished  to  him  under  the  contract,  the  assignment 
being  made  before  his  action  for  damages  was  instituted.  In  this 
action  he  sought  to  set  off  or  recouf)  his  damages,  which  was  per- 
mitted by  the  trial  court.  Tlie  plaintiff  iias  appealed  the  case,  con- 
tending tliat  the  claim  for  damages  is  merged  in  the  defendant's 
judgment,  and  therefore  will  not  again  sui)port  an  action  or  defence, 
and  that  the  judgment  cannot  be  set  off  against  the  plaintiff,  for  the 
reason  that  there  is  a  want  of  privity.  It  is  also  claimed  that  the  plea 
was  insufficient  to  warrant  the  admission  of  this  proof. 

It  must  be  admitted  that  the  jjlaintilT  is  not  priv}'  to  the  judgment, 
because  he  acquired  his  rights,  wliatever  they  are,  before  defendant 
began  his  action.  Bartero  v.  Bank,  10  Mo.  App.  76 ;  Powers  ?'. 
Heath's  Adm'r,  20  Mo.  319;  Mathes  v.  Cover,  43  Iowa,  512;  Todd 
V.    Flournoy's   Heirs,    56   Ala.   99    (28   Am.    Rep.    758)  ;   Marshall   v. 
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Croom,  60  Ala.  121  ;  Cook  v.  Parham,  63  Ala.  456  ;  Coles  v.  Allen, 
64  Ala.  98;  Winslow  v.  Grindal,  2  Greenl.  64  ;  Weed  Sewiug-Machine 
Co.  V.  Baker,  1  MeCrary,  579  ;  Bigelow,  Estop.  135,  136.  He  is  privy, 
however,  to  the  injur}-  upon  which  defendant's  judgment  rests.  It  is 
also  true  that  the  claim  of  the  defendant  was  merged  in  the  judgment 
against  the  iron  works,  and  the  judgment  would  be  a  bar  to  another 
action,  or  an  attempt  to  recoup  the  damages,  against  the  Architectural 
Iron  &  Wire  Works.  But  the  judgment  could  be  set  off  in  an  action 
brought  by  the  iron  works,  or  an  action  might  be  brought  upon  it.  We 
deem  it  unnecessary  to  cite  authorities  in  support  of  these  principles, 
which  are  elementar}'. 

It  is  nevertheless  true  that  the  plaintiff  took  this  claim  subject  to  the 
equitable  right  of  the  defendant  to  have  his  damages  applied  upon  it, 
and  all  that  can  prevent  is  the  technical  rule  that  they  are  merged  in  a 
judgment  against  plaintiff's  assignor.  Theoretically,  this  may  be  said 
to  be  no  hardship,  because,  if  the  defendant  shall  pa}'  the  plaintiff's 
claim,  he  would  yet  have  the  right  to  collect  his  judgment  for  dam- 
ages, which  would  work  out  exact  justice  to  all.  Practically,  however, 
this  is  not  so,  because  he  cannot  collect  his  judgment.  The  iron  works 
is  insolvent,  and  was  at  the  time  the  plaintiff,  who  was  a  stockholder 
in  the  concern,  took  his  assignment,  and  the  defendant  cannot  collect 
his  judgment  in  an}'  other  way  than  to  set  it  off  against  his  contract 
obligation.  Furthermore,  the  record  contains  evidence  that  he  was 
ignorant  of  the  assignment  at  the  time  he  took  his  judgment,  and  had 
a  right  to  suppose  that,  by  obtaining  the  judgment,  he  had  settled  the 
question  of  his  liability  on  the  contract,  and  was  led  to  do  so  to  avoid 
liability  in  a  garnishment  suit,  which  was  adjourned  for  the  purpose. 
But  for  the  previous  assignment,  this  would  have  been  so,  because  the 
judgment  would  have  bound  all  persons  afterwards  acquiring  title  to 
the  claim  from  the  iron  works. 

"  According  to  more  recent  cases,  the  doctrine  that  claims  become 
merged  in  judgments  is  supported  on  the  gi'ounds  that  the  allowance  of 
a  new  suit  is  a  superfluous  and  vexatious  encouragement  to  litigation, 
injurious  to  the  defendant  and  of  no  benefit  to  the  plaintiff."  15  Am. 
&  Eng.  Enc.  Law,  339,  and  cases  cited. 

The  doctrine,  if  rigorously  applied,  may  work  hardship  and  injustice, 
and  it  seems  to  be  lawful  to  disregard  it  in  some  cases.  Thus,  a  foreign 
judgment  does  not  bar  an  action  upon  the  original  claim.  Vanquelin 
V.  Bouard,  15  C.  B.  (n.  s.)  341  ;  Wilson  v.  Tunstall,  6  Tex.  221  ; 
Wood  /•.  Gamble,  11  Cush.  8  (59  Am.  Dec.  135;;  New  York,  &c.  R. 
Co.  V.  McHenry,  17  Fed.  414.  See,  also,  Olcott  v.  Little,  9  N.  II.  259 
(32  Am.  Dec.  357).  In  Eastern  Townships  Bank  v.  Beebe,  53  Vt.  177 
(38  Am.  Rep.  665),  it  is  said  that : 

*'  A  foreign  judgment,  when  shown  in  evidence,  upon  a  matter  within 
the  jurisdiction  of  the  court,  and  in  which  the  court  had  jurisdiction  of 
the  parties,  so  that  they  were  personally  bound  by  the  judgment  in  the 
country  where  rendered,  is  conclusive  upon  the  matter  therein  adjudi- 
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cated.  But  it  at  the  same  time  is  held  that  the  original  cause  of  action 
is  not  so  merged  by  that  judgment  that  it  is  incapable  of  being  the  subject 
of  a  suit  in  a  country  foreign  to  that  in  which  the  judgment  was  recov- 
ered. The  books  are  uniform  in  making  tlie  distinction  between 
merger  of  the  cause  of  action  and  conclusiveness  of  effect,  as  matter 
of  evidence,  when  the  effect  of  a  foreign  judgment  is  brought  in  ques- 
tion in  a  suit  upon  the  same  original  cause  of  action." 

In  cases  where,  through  mistake  or  fraud,  it  would  be  inequitable  to 
treat  such  judgments  as  a  bar,  the  doctrine  cannot  be  invoked.  The 
jase  of  Ferrall  v.  Bradford,  2  Fla.  508  (50  Am.  Dec.  293),  is  in  point. 
We  quote: 

"The  plaintiffs  in  the  court  below  took  judgment  against  only  one 
of  the  joint  obligors,  and,  when  that  fact  is  pleaded  by  the  defendants 
in  bar,  they  reply  that  the}'  did  only  do  so  because  their  attorney'  was 
circumvented,  and  induced  to  dismiss  the  proceedings  as  to  the  other 
defendants,  in  consequence  of  the  fraudulent  representations  of  one  of 
the  defendants.  It  matters  little  as  to  the  mode  or  manner  in  which 
fraud  is  effected,  A  court  must  look  to  the  effect,  and  ask  if  the 
result  is  a  consequence  of  the  fraud.  Here  the  defendants  seek  to 
avail  themselves  of  a  legal  defence,  arising  from  a  state  of  facts  which 
they  themselves,  by  their  fraud,  have  produced.  They  admit,  virtualh', 
by  their  demurrer,  that  the  plaintiffs  have  been  deprived  of  a  legal 
right  bv  their  fraud,  and  they  seek  now,  by  their  defence,  to  take 
advantage  of  their  own  wrong, — a  defence  admitted  to  arise  from 
their  own  fraudulent  act.  The  question  now  is,  Will  such  a  defence 
be  available,  tolerated,  or  allowed?  Law,  reason,  justice,  and  moral- 
ity unite  in  a  negative  response.  ...  At  the  first  blush,  we  thought 
we  discovered  some  difficulty  arising  from  the  fact  that  only  one  of  the 
defendants  is  alleged  to  have  been  guilty  of  the  fraud  ;  but  it  soon  dis- 
appeared, for  we  find  this  principle  broadly  laid  down,  —  that  interests 
gained  by  one  person  b}'  the  fraud  of  another  cannot  be  held  by  them  ; 
otherwise,  fraud  would  always  place  itself  beyond  the  reach  of  the 
court." 

Clark  r.  Rowling,  3  N.  Y.  216  (53  Am.  Dec.  290),  denies  the  unyield- 
ing character  ascribed  to  merger,  as  shown  by  the  following  extract 
from  the  opinion  of  Mr.  Justice  Hurlbut  : 

"  It  is  true  that  the  notes,  as  evidence  of  an  indebtedness,  were 
merged  in  the  judgment,  which,  being  greater  security,  operated  to 
extinguish  the  lesser  ;  but  does  it  therefore  follow  that  the  judgment  to 
all  intents  became  a  new  debt,  and  that  the  merger  or  extinguishment 
of  the  notes  was  so  complete  as  that,  for  the  purpose  of  protecting  the 
defendants  in  an  equity  connected  with  their  original  indebtedness,  we 
may  not  look  behind  the  judgment,  and  see  upon  what  it  was  fotmded? 
A  judgment,  instead  of  being  regarded  strictly  as  a  new  debt,  is  some- 
times held  to  be  merely  the  old  debt  in  a  new  form,  so  as  to  prevent  a 
technical  merger  from  working  injustice.  And  this  exception  to  the 
doctrine  contended  for  by  the  plaintiff  has  obtained,  especially  in  cases 
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of  insolvency  and  bankruptcy,  for  the  protection  as  well  of  the  creditor 
as  the  debtor,  and  has  been  applied  impartially  for  the  benefit  of  both." 

In  Stevens  v.  Damon,  29  Vt.  521,  it  was  held  that: 

*'  The  judgment  of  the  justice  in  such  a  suit  will  not  be  a  bar  to  a 
subsequent  suit  for  the  recovery  of  the  account  of  the  plaintiff  which 
was  not  presented,  if  its  presentation  was  omitted  by  mistake,  or  for 
any  other  sufficient  reason." 

See  Cramer  v.  Manufacturing  Co.,  35  C.  C.  A.  508,  93  Fed.  636  ; 
Fox  V.  Althorp,  40  Ohio  St.  322 ;  Kane  v.  Morehouse,  46  Conn.  300 
(closely  resembles  Steven  v.  Damon)  ;  Wyman  v.  Mitchell,  1  Cow.  316, 
and  other  cases  cited  in  the  case  of  Clark  v.  Rowling,  supra;  also, 
Johnson  v.  Insurance  Co.,  12  Mich.  216  (86  Am.  Dec.  49). 

In  the  case  before  us,  there  is  evidence  from  which  it  might  be  found 
that  the  course  taken  by  the  defendant  in  procuring  a  judgment  for  the 
breach  of  the  contract  was  due  to  the  concealment  on  the  part  of  the  iron 
Avorks  of  the  fact  of  the  transfer  of  the  claim,  or,  at  least,  of  the  mistake 
of  the  defendant  in  supposing  that  it  belonged  to  the  iron  works  at  that 
time.  We  think  the  hardship  and  injustice  of  a  strict  application  of 
the  rule  of  merger  is  so  apparent  that  we  are  justified  in  considering 
the  case  within  the  principle  of  the  cases  cited,  and  holding  that, 
although  the  plaintiff  was  not  strictlj'  in  privity  as  to  the  judgment,  he 
was  as  to  the  cause  of  action  upon  which  it  was  based,  and  that  the 
defence  made  was  proper.  We  think  this  conclusion  renders  it  unneces- 
sary to  discuss  the  subject  of  election  of  remedies  raised  by  the  briefs. 

The  further  point  is  made  that  the  defence  was  not  admissible  under 
the  pleadings.  The  case  began  in  justice's  court.  The  plea  was  pre- 
sumably oral,  and  consisted  of  "the  general  issue,  notice  of  set-off  and 
recoupment."  This  was  not  a  sufficiently  definite  plea,  under  the  case 
of  Kerr  v.  Bennett,  109  Mich.  546,  but  it  was  amendable,  and,  had 
attention  been  called  to  it,  doubtless  would  have  been  amended. 

The  objections  shown  in  the  record  do  not  indicate  that  the  sufficiency 
of  the  plea  was  attacked.  They  are  simply  that  certain  questions  and 
testimony  were  incompetent  and  immaterial.  That  might  mean  that 
the  plea  was  insufficient,  or  that  the  defence  of  recoupment  couhi  not  be 
proved  because  of  the  former  judgment,  which  seems  to  have  been, 
then,  as  here,  the  main  contention.  Such  objections  are  admirably 
adapted  to  the  concealment  of  the  real  point  relied  upon,  and  we  have 
often  held  that  they  will  not  justify  a  reversal.  The  authorities  are 
collected  in  the  recent  case  of  Detzur  v.  Brewing  Co.,  119  Mich.  282. 

The  judgment  should  be  affirmed. 

Moore  and  Long,  JJ.,  concurred  with  Hooker,  J. 

Grant,  C.  J.  {dissenting).  Tiiis  suit  is  originated  in  justice's  court. 
Defendant  entered  into  a  contract  with  the  Architectural  Iron  &  Wire 
Works,  a  corporation,  by  which  it  agreed  to  furnish  defendant  certain 
iron  trusses  for  the  sum  of  $400.  The  iron  works,  being  indebted  to 
the  plaintiff,  assigned  the  amount  due  upon  the  contract  to  him.  The 
justice  returned  that  "  the  defendant  pleads  the  general  issue,  notice 
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of  set-off  and  recoupment."  Defendant,  claiming  a  breach  of  contract, 
sued  tlie  iron  works,  and  i-ecovered  a  judgment  for  $358  damages,  from 
which  no  appeal  was  talcen,  and  the  judgment  remained  in  full  force 
and  effect.  It  was  admitted  that  $100  was  due  upon  the  contract. 
The  court  permitted  the  defendant  to  recoup  damages,  and  verdict  and 
judgment  were  rendered  for  him. 

1.  The  notice  of  recoupment  was  too  indefinite  to  permit  any  evi- 
dence under  it.  Kerr  v.  Bennett,  109  Mich.  546;  Roethke  v.  Brewing 
Co.,  33  Mich.  340  ;  Delaware,  &c.  Canal  Co.  v.  Roberts,  72  Mich.  49  ; 
Darrah  v.  Gow,  77  Mich.  16.  Had  objection  been  seasonably  made,  it 
should  have  prevailed,  unless  defendant  had  asked  leave  to  amend. 
But  the  record  discloses  that  this  point  was  not  raised  until  the  testi- 
mony was  concluded,  and  then  the  plaintiff  requested  the  court  to 
instruct  the  jury  "that,  under  the  plea  and  notice  filed  in  this  case,  the 
defendant  cannot  be  allowed  for  any  of  the  items  of  his  claim."  Under 
the  record  as  it  now  appears,  plaintiff  saw  fit  to  go  to  trial  in  both  the 
justice's  aud  circuit  courts  without  any  objection  to  the  sufficiency  of 
the  plea  and  notice.  We  think  a  plaintiff  should  not  be  permitted  to 
raise  such  an  objection  at  the  close  of  the  trial. 

2.  Defendant,  claiming  damages  for  violation  of  contract  on  the  part 
of  the  Architectural  Iron  &  Wire  Works,  had  two  courses  open  to  him. 
He  could  have  waited  until  the  iron  works  or  its  assignee  sued  him, 
and  then  have  recouped  his  damages,  or  he  could  have  brought  an  inde- 
pendent action  for  damages.  He  chose  the  latter.  The  tort  became 
merged  in  the  judgment,  which  became  a  new  debt,  unaffected  b}'  the 
claim  upon  which  it  was  based.  Judgments  are  contracts,  and  are  sub- 
ject to  set-off  in  actions  of  assumpsit.  1  Freem.  Judgm.  §217;  15 
Am.  &  Eng.  Enc.  Law,  338,  339.  The  latter  authorit}^  states  the  rule 
as  follows  : 

"And  the  present  rule  undoubtedly  is  that  no  second  suit  can  be 
maintained  on  the  same  cause  of  action,  irrespective  of  the  question 
whether  the  judgment  in  the  first  suit  was  of  a  higher  or  lower  nature 
than  the  cause  of  action  ;  the  reason  for  the  rule  being  that  the  judg- 
ment is  a  judicial  determination  of  the  rights  of  the  parties,  into  which 
the  plaintiff  has  voluntarily  elected  to  transform  his  claim." 

The  authorities  in  support  of  this  are  cited  in  note  7. 

The  general  rule,  as  above  stated,  is  admitted,  but  it  is  urged  that 
that  there  are  exceptions  to  it,  and  that  the  present  case  forms  one  of 
the  excc[)tions.  In  Eastern  Townships  Bank  v.  Beebe,  53  Vt.  177  (38 
Am.  Rep.  665),  the  opinion  recognizes  the  rule,  but  appears  to  limit  it 
to  (Icjmestic  judgments.     The  opinion  says  : 

"  It  [the  judgment]  is  not  so  merged  unless  it  has  become  a  debt  of 
record,  so  that  the  record  itself  has  become  a  cause  of  action,  .  .  . 
The  books  are  uniform  in  making  the  distinction  l)etween  merger  of  the 
cause  of  action  and  conclusiveness  of  effect,  as  matter  of  evidence, 
when  the  effect  of  a  foreign  judgment  is  brought  in  quesion  in  a  suit 
upon  the  same  original  cause  of  action." 
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The  same  rule  was  announced  by  this  court  in  Bonesteel  v.  Todd,  9 
Mich.  371  (80  Am.  Dec.  90).  We  are  not  dealing  with  a  foreign  judg- 
ment, and  the  rule  of  those  cases  docs  not  apply. 

In  Ferrall  v.  Bradford,  2  Fia.  508  (50  Am.  Dec.  293),  suit  was 
brought  against  three  parties  upon  a  joint  bond.  The  Bradfords,  by 
fraud,  procured  a  judgment  to  be  rendered  against  the  other  obligor 
alone.  The  court  would  have  applied  the  maxim,  '■'■  transit  in  rem 
judicatam''  but  for  the  fraud  of  defendants.  In  that  case  there  was 
no  judgment  against  the  defendants,  but  only  against  their  joint  obligor. 
So,  it  was  held  in  Bonesteel  v.  Todd,  suina,  that  a  judgment  rendered 
against  two  joint  debtors  in  the  State  of  New  York,  one  of  whom  was 
not  served  with  process  and  did  not  appear,  did  not  bind  the  party  not 
appearing,  and  did  not  prevent  the  plaintiff  from  suing  upon  the  origi- 
nal cause  of  action  in  this  State.  In  Clark  v.  Rowling,  3  N.  Y.  216 
(53  Am.  Dec.  290),  the  sole  question  was  the  effect  of  a  discharge  in 
bankruptcy  upon  a  judgment  rendered  after  the  petition  in  bankruptcy 
was  filed,  the  decree  in  bankruptcy  being  rendered  after  judgment  was 
taken.  The  basis  of  the  decree  in  Clark  v.  Rowling  is  found  in  Wyman 
V.  Mitchell,  1  Cow.  316,  where  the  same  question  arose.  Of  that  case 
the  court,  in  Clark  v.  Rowling,  say : 

'•And  the  court  held  that,  although  the  original  undertaking  of  the 
defendant  was  so  merged  in  the  judgment  that  no  suit  could  be  main- 
tained upon  it,  yet  that  it  was  proper  to  inquire  into  the  time  and  cir- 
cumstances of  the  contract  upon  which  the  first  judgment  was  founded, 
for  the  purpose  of  taking  the  case  out  of  the  operation  of  the  defend- 
ant's discharge." 

All  the  cases  there  cited  involve  the  effect  of  a  discharge  in  bank- 
ruptcy. 

In  Stevens  v.  Damon,  29  Vt.  521,  the  sole  question  litigated  was 
whether  items  omitted  b}'  mistake  from  an  account  sued  upon  in  jus- 
tice's court  were  merged  in  the  judgment,  upon  the  ground  that  a  party 
cannot  split  up  his  cause  of  action.     It  is  there  said  : 

"Ordinarily,  such  a  judgment  will  bar  a  subsequent  suit  on  the 
account  so  omitted,  as  the  plaintiff  cannot  divide  his  account  and 
make  it  the  subject  of  several  actions." 

A  like  case  is  Kane  v.  Morehouse,  46  Conn.  300. 

In  Fox  V.  Althorp,  40  Ohio  St.  322,  the  sole  question  was  the  right 
of  the  plaintiff  to  maintain  four  suits  for  monthly  instalments  of  over- 
due rent.  Four  suits  had  been  begun  before  a  justice  of  the  peace  for 
the  instalments  due  on  the  1st  days  of  September,  October,  November, 
and  December.  Judgment  was  rendered  in  the  suits  involving  the 
September  and  October  instalments,  and  the  justice  then  rendered 
judgment  upon  the  same  evidence  in  each  of  the  other  suits.  Defend- 
ant paid  the  judgments  for  the  instalments  due  in  November  and 
December,  and  appealed  the  other  judgments  to  the  common  pleas,  and 
there  pleaded  satisfaction  of  the  judgments  in  bar.  The  court  found 
that  practically  the  four  suits  were  tried  as  one,  and  the  court  based  its 
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judgment  upon  the  ground  that  the  defence  was  purely  technical,  and 
that  defendant  acquiesced  in  the  severance.  In  Cramer  v.  Manufactur- 
ing Co.,  35  C.  C.  A.  508,  93  Fed.  636,  the  sole  question  was  whether  a 
part}'  was  bound  b}'  a  judgment  rendered  in  a  suit  brought  by  him 
against  another  defendant,  and  whether  such  judgment  was  res  Judicata 
as  to  the  latter  suit.  The  decision  was  based  upon  the  fact  that  the 
real  party  defending  had  not  done  so  openly-,  to  tlie  knowledge  of  the 
opposite  part}-,  and  therefore  was  not  bound  b}'  the  judgment. 

In  these  cases  it  was  not  sought  to  reopen  the  judgments  for  the  pur- 
pose of  contesting  the  orginal  causes  of  action,  where  judgments  had 
been  rendered  against  defendants  who  had  been  served  with  process, 
or  who  had  appeared  and  contested  the  suits.  Nor  do  they  involve  a 
case  like  the  present,  where  the  party,  having  a  choice  of  two  remedies, 
has  chosen  to  bring  his  suit  for  damages.  Defendant,  Keich,  had  been 
garnished,  and  evidently  disclosed  in  the  garnishment  suit  his  claim  for 
damages,  which  was  greater  than  the  amount  due  upon  the  contract. 
Evidentl}',  at  his  request,  the  garnishment  suit  was  held  to  permit  him 
to  establish  in  a  separate  suit  his  claim  for  damages.  I  see  no  reason 
why  he  could  not  have  made  that  defence  in  the  garnishment  suit, 
which  would  have  wiped  out  the  claim  assigned  to  Bacon.  I  find  no 
evidence  of  fraud  or  deception  on  the  part  of  Bacon  or  his  assignor  in 
the  assignment  of  this  claim,  or  any  evidence  that  it  was  assigned  for 
the  purpose  of  defeating  Reich.  The  rule  of  law  involved  cannot,  in 
my  judgment,  be  changed  by  the  fact  that  the  iron  works  has  become 
insolvent.  The  original  cause  of  action  in  Reich  against  the  iron  works 
has,  in  the  language  of  Eastern  Townships  Bank  v.  Beebe,  53  Vt.  177 
(38  Am.  Rep.  665),  become  so  merged  in  the  judgment  "  that  the 
record  itself  has  become  a  cause  of  action."  The  only  office  which  that 
judgment  can  now  serve  is  as  a  set-oflf.  Huntoon  v.  Russell,  41  Mich. 
316. 

Judgment  should  be  reversed  and  new  trial  ordered. 

MoNTGK)MERT,  J.,  coucurred  with  Grant,  C.  J. 
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CONSIDERATION  —  confinwerf. 
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written  contracts  require,  i.  161. 
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of  language  of  parties,  i.  62-72. 
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to  prosecute  well-founded  suit  for  divorce  is  legal  consideration,  ii.  547. 

when  sufficient  consideration,  i.  268-301. 
FIXTURES, 
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ILLEGAL  CONTRACTS,  ii.  349-571. 

agreements  in  consideration  of  forbearance  to  sue  for  divorce  are  not,  ii.  547. 

agreennents  in  restraint  of  trade  are,  when,  ii.  349-390. 

agreements  made  on  Sunday  are,  ii.  538. 

agreements  not  to  marry,  whether,  ii.  567. 

agreements  obstructing  justice  are,  ii.  418-476. 

agreements  tending  to  corruption  are,  ii.  477-497. 

agreements  to  arbitrate  are,  when,  ii.  455-476. 

agreements  to  evade  revenue  laws  are,  when,  ii.  497,  548-551. 

agreements  to  indemnify  bail  whether  or  not,  ii.  535. 

agreements  to  indemnify  from  consequences  of  illegal  acts  are,  ii.  532. 

agreements  to  locate  railroad  are,  when,  ii.  487. 

agreements  to  make  fictitious  market  prices  are,  ii.  515. 

agreements  to  marry  after  obtaining  a  divorce  are,  ii.  543. 

agreements  to  marry  married  man,  ii.  552. 

agreements  to  pay  for  performance  of  duty  are,  when,  ii.  483-497. 

agreements  to  pay  for  wife's  consortium,  whether,  ii.  544. 

agreements  to  refrain  from  bidding  are,  when,  ii.  530. 

agreements  to  stifle  prosecution  aie,  ii.  438-455. 

agreements  to  work  on  Sunday  are,  ii.  540. 

champertous  agreements  are,  ii.  418-437. 

divisibility  of,  ii.  540. 

effect  of,  ii.  548-.571. 

in  connection  with  composition  agreements,  ii.  517-530. 

gambling  agreements  are,  ii.  390-418. 

lobbying  contracts  are,  ii.  477. 

made  in  ignorance  of  illegality,  ii.  552-560. 

miscellaneous,  ii.  497-547. 

recovery  on,  when  executed,  ii.  569,  570. 

refusal  to  perform  justified,  though  illegality  unknown,  ii.  512. 

valid  upon  their  face,  ii.  .541. 

when  enforced,  ii.  548-571. 

whether  knowledge  of  ulterior  illegal  purpose  makes,  ii.  497-514. 
ILLNESS, 

or  death  excuses  performance  of  promise  when,  ii.  314-325,  333. 

IMPLIED    CONDITIONS.     (See  Conditions.) 
IMPLIED   PROMISES,  ii.  179,  182-192. 
IMPOSSIBILITY, 

of  performance  by  one  party  excuses  the  other,  ii.  65. 

prospective,  of  performance  by  one  party  excuses  the  other,  ii.  160-172. 

caused  by  death  or  illness  excu.ses  performance,  ii.  314-325,  333. 

caused  by  destruction  of  subject-matter  excuses  performance,  ii  291-313> 
;J31. 

caused  by  dissolution  of  corporation,  ii.  326. 

caused  by  the  law  excuses  performance,  ii.  286. 

caused  by  strikes,  ii.  336. 

excuses  promisor's  performance,  when,  ii.  286-348. 

recovery  of  consideration  when  promise  excused  by,  ii.  344. 

treatment  of,  in  the  Civil  Law,  ii.  347  n. 
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INFANT, 

promise  of,  is  sufficient  consideration,  i.  174. 

promise  ratifying  voidable  obligation  of,  is  binding,  i.  317. 

INDEMNIFY,   CONTRACT   TO, 
bail,  whether  illegal,  ii.  535. 

from  consequences  of  illegal  act,  whether  void,  ii.  532. 
whether  within  the  Statute  of  Frauds,  i.  510. 

INDEPENDENT   PROMISES,   u.    172-178.     (See   Conditionb.) 

INDORSER, 

promise  of  discharged,  is  binding,  i.  346. 

INSOLVENCY, 

how  far  performance  excused  by  other  party's,  ii.  166. 
INSTALMENT   CONTRACTS, 

dependency  of  promises  in,  ii.  45. 
INSURANCE, 

conditions  in  policies  of,  i.  677-687,  723-728. 
INVITATION   FOR  OFFERS,  i.  8,  10,  14. 
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JOINT  AND  SEVERAL  OBLIGATIONS,  i.  468. 

JOINT   OBLIGATIONS,  i.  468-503. 
contribution  in  case  of,  i.  500. 

discharge  of  one  obligor  in,  discharges  others,  i.  277. 
judgment  against  one  defendant  in,  bars  right  against  others,  i.  475,  489. 
judgment  in  favor  of  one  defendant  in,  bars  right  against  others,  i.  493. 
non-joinder  of  defendant  in,  is  matter  of  abatement,  i.  472. 
promises  of  two  or  more  are  presumptively,  i.  470. 
release  of  one  obligor  in,  releases  all,  i.  495. 
release  of  obligor  in,  may  reserve  right  against  others,  i.  496. 
survivorship  of,  i.  471,  499,  500. 

JOINT    RIGHTS, 

discharged  by  settlement  with  one  creditor,  i.  501. 
non-joinder  of  plaintiff  to  enforce,  is  matter  in  bar,  i.  474. 
promises  to  two  or  more  create,  when,  i.  470,  483. 
survivorship  of,  i.  499. 

JUDGMENT, 

against  one  joint  obligor,  discharges  others,  i.  475,  489. 
in  favor  of  one  joint  obligor,  discharges  others,  i.  493. 
discharge  of,  by  accord  and  satisfaction  ineffectual,  ii.  622. 
discharge  of  by  parol,  ineffectual,  ii.  585. 
mei'ges  rights  of  action,  ii.  659-670;  conf.  ii.  276. 


K 

KNOWLEDGE, 

lack  of,  that  contract  is  illegal,  effect  of,  ii.  552-560. 
of  ulterior  illegal  purpose,  effect  of,  ii.  497-514. 
(See  Notice.) 
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LAND, 

contract  for  the  sale  of,  within  Statute  of  Frauds,  i.  532-563. 
LEASES, 

construction  of  covenants  and  conditions  in,  i.  719. 

conditions  in,  ii.  18,  140-147,  176. 
LIMITATIONS, 

part  payment,  removes  bar  of,  when,  i.  357. 

promise  of  debtor  to  pay  debt  barred  by,  i.  348-356. 
LIQUIDATED   DEBT, 

part  payment  does  not  discharge,  i.  203. 
LOBBYING  CONTRACTS, 

are  illegal,  ii.  477. 
LUNATIC, 

promise  of  is  sufficient  consideration,  i.  175. 


M. 

MAIL, 

acceptance  by,  i.  4,  90,  133. 

revocation  by,  i.  41. 
MARRIAGE, 

agreements  in  consideration  of,  are  within  Statute  of  Frauds,  i.  529-532 

agreement  to  refrain  from,  whether  illegal,  ii.  567. 

is  sufficient  consideration,  i.  237. 
MARRIED    WOMAN, 

consortium  of,  not  legal  consideration  for  husband's  promise,  iL  544 

promise  of,  no  consideration  for  later  promise,  i.  326. 
MARRY,  PROMISES    TO, 

after  obtaining  a  divorce  are  illegal,  ii.  543, 

anticipatory  breach  of,  ii.  221. 

by  a  married  man,  effect  of,  ii.  552. 

sufficient  consideration,  i.  171. 

when  within  Statute  of  Frauds,  i.  530,  589. 
MEMORANDUM, 

what  is  sufficient,  within  the  Statute  of  Frauds,  i.  612-675. 
MERGER, 

of  contract  in  judgment,  ii.  659-670 ;  conf.  ii.  276. 

of  contract  in  specialty,  ii.  659. 
MORAL  OBLIGATION, 

as  consideration,  i.  311-362. 
MORTGAGE, 

contract  to  aesume,  1.  401. 

N. 

NON-JOINDER, 

of  joint  defendant  is  matter  in  abatement,  i.  472. 
of  joint  plaintiff  is  matter  in  bar,  i.  474. 
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NON-PERFORMANCE, 
of  plaintiff  as  a  defence, 

(See  Conditions.) 
NOTES, 

conditions  implied  as  defence  to,  ii.  147. 
NOTICE, 

conditions  of,  ii.  131-147, 

that  tender  will  not  be  accepted,  excuses  tender  when,  ii.  181,  192-212, 
273-279. 

(See  Anticipatory  Breach,  Damages,  Knowledge.) 
NOTICE    OF   ACCEPTANCE, 

in  bilateral  contracts,  i.  90-133. 

in  unilateral  contracts,  i.  87,  137  n. 
NOVATION, 

discharge  of  contract  by,  ii.  587-591. 


o. 

OFFER,  i.  1-62, 

ambiguity  of,  i.  62-72. 

by  advertisement,  i,  23,  25,  29. 

by  mail,  i.  4. 

duration  and  termination  of,  i.  27-62. 

in  jest,  i.  6. 

invitation  for,  i.  8,  10. 

mistake  in  telegraphic,  i.  69. 

of  indefinite  quantity,  i.  33,  136-139,  182. 

of  reward,  i.  29. 

or  quotation,  i.  19. 

rejected  by  counter  offer,  i.  44. 

revocation  of,  must  be  communicated,  i.  41,  45;  conf.  i.  50,  54. 

revoked  by  death,  i,  54. 

P. 

PAROL, 

modification  of  contract  under  seal  by,  ii,  49. 
PARTITION, 

agreement  for,  whether  within  Statute  of  Frauds,  i,  556. 
PARTNERSHIP, 

agreement  for,  to  deal  in  land,  whether  within  Statute  of  Frauds,  i.  544; 
coiif.  i.  549-553. 
PAYMENT, 

as  a  condition,  ii.  37,  43,  78,  95-107,  118. 

part,  as  satisfaction  of  Statute  of  Frauds,  i.  610. 

part,  revives  barred  debt,  wlien,  i.  357. 
PERFORMANCE   OF   CONTRACTS, 

express  conditions  precedent,  i.  676-721. 

express  conditions  subsequent,  i.  721-728. 

implied  condition  of  plaintiff's,  ii.  1. 

(See  Conditions,  Impossibility.) 
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PERSONAL   CONTRACTS, 

cannot  be  assigned,  i.  448-460. 

PRECEDENT.     (See  Conditions.) 

PREVENTION    OF   PERFORMANCE, 
by  other  party,  eifect  of,  ii.  178-182. 

PROSECUTION, 

agreement  to  stifle,  is  illegal,  ii.  438-455. 


QUOTATION, 

of  price  is  not  an  offer,  i.  19. 


Q. 


B. 


REASONABLE   TIME, 

for  accepting  offer,  i.  29-41,  148. 
REJECTION   OF   OFFER, 

counter  offer  is,  i.  44. 
RELEASE, 

agreement  for  temporary  forbearance  does  not  amount  to,  ii.  600. 

covenant  for  perpetual  forbearance  amounts  to,  ii.  591. 

of  one  joint  debtor,  releases  all,  i.  495. 

of  one  joint  debtor,  reserving  right  against  others,  i.  496. 

of  promisor  for  the  benefit  of  third  person,  i.  410. 
REPAIR, 

performance  of  covenant  to,  is  not  condition  of  obligation  to  pay  rent, 
ii.  176. 
REPUDIATION, 

effects  of,  ii.  181. 
RESCISSION, 

allowed  after  repudiation,  ii.  222. 

as  a  means  of  discharging  contracts,  ii.  572-586. 

distinguished  from  abandonment,  ii.  212,  229,  231,  233. 

of  contract  for  the  benefit  of  third  person,  i.  408. 

of  contract  for  the  sale  of  goods,   whether  within  Statute  of  Frauds, 
i.   659-675. 

of  contract  for  the  sale  of  land,  whether  within  Statute  of  Frauds,  i.  554. 
(See  DiscHARGR  of  Contracts.) 
RETITRN   OF   POST, 

meaning  of,  i.  117. 
REVENUE    LAWS, 

agreements  in  evasion  of,  whether  illegal,  ii.  497,  548-551. 
REVOCATION   OF   OFFER, 

after  part  performance,  i.  57,  58,  82. 

by  death,  i.  54. 

by  sale  of  goods,  i.  3. 

is  tnalter  of  defence,  i.  7;  cnnf.  i.  2. 

must  be  communicated  to  offerer,  i.  41,  45,  148;  conf.  i.  50,  54. 
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REWARD, 

offer  of,  i.  29,  54. 

essentials  of  acceptance  of,  i.  72-81 

how  revoked,  i.  54,  57. 

RISK  OF   LOSS, 

after  contract  to  sell  realty,  ii.  73. 


S. 


SALE  OF    GOODS, 

what  is  contract  for,  within  Statute  of  Frauds,  i.  591-605. 
SALE   OF   LAND, 

what  is  contract  for,  within  Statute  of  Frauds,  i.  532-562. 
SATISFACTION, 

promises  conditional  upon  promisor's,  i.  709-714. 
SEAL, 

what  is  a,  i.  364-369. 
SEAL,    CONTRACTS   UNDER, 

accord  and  satisfaction  of,  ii.  615-627. 

are  not  within  the  Statute  of  Frauds,  i.  578. 

delivery  of,  i.  375-378. 

for  benefit  of  third  person,  i.  408. 

illegality  not  apparent  on  face  of,  may  be  shown,  ii.  541. 

merge  simple  contracts,  ii.  659. 

need  no  consideration,  i.  379-382. 

need  not  be  signed,  i.  363. 

need  not  be  dated  correctly,  i.  363. 

of  several  covenantors,  i.  372. 

parol  modification  of,  ii  49,  576-582. 

require  definite  covenantee,  i.  373. 

rescission  of,  ii.  576-582. 

whether  recital  is  necessary  to,  i.  370-372. 
SILENCE, 

when,  may  indicate  assent,  i.  140-148. 
SPECIALTY.     (See  Seal,  Contracts  under.  Notes.) 
STATUTE   OF   FRAUDS,  i.  504-675.     (See  Frauds  ) 
STATUTE  OF  LIMITATIONS,  i.  348-362.     (See  Limitations.) 
STRIKES, 

whether  non-performance  caused  by  is  excused,  ii.  336. 
SUBSCRIPTIONS, 

consideration  for,  i.  191-199. 

promises  in,  are  several,  i.  471  n. 
SUBSEQUENT.     (See  Conditions.) 
SUNDAY, 

agreements  made  on,  are  illegal,  i'.  538. 

agreements  to  work  on,  are  illegal,  ii.  540. 
SURETY, 

on  death  of  joint  obligor  who  is,  his  liability  is  discharged,  i.  500. 
(See  Guaranty.) 
SURRENDER, 

discharges  contract,  ii.  651-654. 
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T. 

TELEGRAPH, 

contract  by,  when  complete,  i.  104  n. 

effect  of  mistake  in  offer  by,  i.  69. 
TENDER, 

excused  when  evidently  useless,  ii.  181,  192-212,  275. 

when  may  be  made  anew  after  insisting  on  defective,  ii.  276. 
THIRD  PERSON, 

contracts  for  the  benefit  of,  i.  383-419. 
TIME, 

reasonable,  for  accepting  offer,  i.  29-41, 

when  of  the  essence,  ii.  55,  77,  78  84,  93-128. 
TIME-TABLE, 

whether  an  offer,  i.  25. 
TORT, 

refraining  from,  is  not  sufficient  consideration,  i.  258. 
TREES, 

contracts  for  sale  of,  whether  within  Statute  of  Frauds,  i.  532. 

u. 

UNLIQUIDATED  CLAIM, 

payment  accepted  as  satisfaction  discharges,  i.  215. 
whether  check  sent  as  full  payment  discharges,  ii.  628-632. 


W. 

WAGERING  CONTRACTS, 

at  English  common  law  not  as  such  illegal,  ii.  392,  410,  414. 

illegal  by  common  law  in  America,  ii.  403-  416. 

illegal  by  statute  in  England,  ii.  392. 

recovery  from  stakeholder  in,  ii.  390-396. 

speculations  in  stock  and  commodities  are  when,  ii.  397-413. 

what  are,  ii.  390-418. 
WAIVER, 

of  implied  conditions,  ii.  178-212. 
WRITTEN   CONTRACT, 

agreement  contemplating,  i.  14-19. 

is  a  parol  contract,  i.  163. 

need  not  be  signed  by  both  parties,  i.  00. 


Y. 

YEAR, 

agreements  not  to  be  performed  within,  what  are,  i.  562-590. 
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